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ur  wrought  by  a  voidable  Eftate*    Rem 
expeftant  on  an  Efiate  for  Life  v^rks 
witter,  Notwithstanding  what  A&f  a&& 
nations  by  the  Husband  the  Wife  Jhall 
mined.    Of  Remitter  by  4&ept<W<e*      * 
the  Wife  beivig  remitted  dwJw&  the  Coi 
may,  after  the  Death  of  far  Hmb<wd, 
the  Remitter,  and  where  HM*  t  Nn  Dij 
ment  of  the  Husband  jhall  deleft  the  Rfi 
and  the  Reafon.     Where  a  Warranty  djt 
ing  on  an  Infant \  or  a  Feme  Covert,  jhtii 
Bar,  and  where  not.     Wh^e  fhe  Bare 
Feme  jhall  be  Joint-tenants ;   and  wb 
Intireties,  and  'where  by  Moieties*  with  f 
Cafes  to  illufirate  that  curious  Learning 
hoxv  it  .was  at  Common  Lavs*.  Wfd  tow 
now  by  the  Statute  of  Ufes. 

CHAP.     XVJ.  . 

Cpnveyancgfc 

What  jhall  be  J aid  to  be  the  Deed. of  the  Mu 
and  Wife.  of>'a  Feoffment  by  {he  ffusfa 
the  Wife's  Land.  Where  the  fflfejs  Gr< 
jhe  join  with  her  Husband,  is  void  V 
Surrender  by  the  Husband,  how  it  fife 
What  jhall  amount  to  a  Surrender,  o) 
Of  a  Releafe  of  the  Husband  of  the  U 
Right  to  Rent.    Of  his  Releafe  of  Mot 


The  CON  TEN  TS. 

rk  faid  after  the  Wife's  Deceafe.  Of  Ex- 
.Aopi  of  tfre  fjtnd  of  the  Ifyfe*  and  what 
"  Mhe  a  good  Confirmation  of  it  by  the  IVtfe. 

vaMan  may  execute  an  Eft  ate  to  hit  Wife. 

'tie  Cbriftian  Names  of  Women  in  Grants. 

C  M  A  P,    XVII. 

Leafes. 

&$[efirl,iyes  made  by  Baron  and  Feme. 

#  \&fe  m^de  by  the  Husband  of  the  Wifes 

\  md  /m»  <*nd  wherein  itfiall  bind  the 

r  vt  not.    H/hatJball  be  agfioj  l**f*  «wr-. 

rfty  the  Staptte  of  32  H.  $.  c  28.  The 

bdifcatipps  of  f*ch  Leaps  to  bripg  them  with* 

'fafamej%b#t  Acceptance  of  the  Husband 

jl^m  a  voidable  Leafe.   .What  is  a&ood 

\iyfe  k  QatVK  find  Feme  ft  bring  Ejt&ment. 

OfLeafes  for  Tears  made  to  Baron  andFeme. 

Diverfitj  between  a  Leafe  for  Life  and  a  Leafe 

I  fir  Tears  made  to  a  Feme  Covert.     Leafe  to  a 

\  feme  Coven  when  itijhali&e  fitid  to  vifi.     Of 

&  leafe  for  Life  made  to  Baron  and  Feme.    If 

the  Htisbflhd'  may  grant  Ht  when  the  Leafe  is 

nade  to  Baron  and  Feme.  If  the  Husband  may 

•Jw*  ttwhfnttx?  Leafe  is  made  to  the  Sur- 

*w  jor  Tears.     How  if  the  Remainder  be 

■  *o  the  Heirs  of  the  Survivor.     Of  Leafe s  for 

*"Uft  made  by  -Baron  and  Feme.     Diverfity 

^  «fote  Liver y  is  made*  by  the  Lefor  in  Perfon% 

v  miithtre'fy  Letter  of  AfWiiey. 


CHAP- 


The    C  O  N  T  E  N  T  $. 

CHAP.    XVIII. 

Wills. 

How  and  in  what  Cafes  a  Feme  Covert 
make  a  Will.    Whpt  Jhe  may  devife  wit, 
the  Confent  of  her  Husband.      If  Jhe 
make  a  Declaration  in  the  Nature  of  a  ft 
without  the  AJfent  of  the  Husband.    Se*v 
Cafes  of  the -Husband's  being  bound  to 

•'  mit  his  Wife  to  make  a  W&.    <3f  Dei 
to  the  Wife  by  the  Husband  or  others, 
the  Conjiitution  offuch  Devifes*     What 
Devife  by  Implication,  or  not.    Of  a  F 

•  Covert's  AJfent ing  to  a  Legacy.   'If  the  1 
band  may  devife  the  Tern*  made  to  him 
bis  Wife.     Wife  Legatee  of  Goods  is  m 

•  Executor,  if  the  fecond  Husband's  Exec* 
JbaU  have  them, 

CHAP.    XIX. 

•  ■ . 

Rent,  Refer  vat  ion,  Emblements. 

In  what  Cafes  the  Wife  fiall  not  haw  the  Ri 
tho'  the  RefeKvation  bejo  her.  The  Husb* 
grants,  a  Rent  out  of  the  Wife's  Term,  *{ 
dies;  if  the  Wife  JbaU  hold  it  difcharged,  d 
why. .  What  Arrears  of  Rent  the  Statute 
32  H.  8.  cap.  37.,  gives  the  Husband  Pot 
to  recover.  Feme  Covert  received  the  Re, 
of  the  Tenants,  they  not  having  Notice 
the  Coverture.  Where  the  Husband  JbaU 
charged  with  the  Arrears.  Avowry  for  U< 
out  of  the  Wife's  Landy  how  to  be  broug 

Whi 


•fht -€  6  N  41 43  *  T  * 

Where  the  Executor  of  the  Hushand  JbaB  ha%)t 
tbtRtuh  andmt  the  mfe.  Where  the  Wife 
ftai  bomt  the  Emilememti,  and  where  the 

CH  A  P.   3& 

Copyhold 

J3t  of  the  HushandJbaB  deflrej,  or  for* 

the  Cuftomjfthe  W&s  Copyhold  Efiatet 

what  not.    Where  foe  fialf  have  her  Vi* 

k  though  the  freehold  he  fever ei  from,  the 

4nd  where  me*    Of  Grunt  and  Sur- 

to  and  t>J  Baron  and  Feme,  and  the 

\Bion  thereupon.    Cu/ioms  of  Manors* 

to  Wives  or  Widows*  which  are  fpod$  of 


CM  A  P.    XXI 
Vtie  WUI. 

the  Wife*  fefarate  Difpojltion.    Where  the 

"  mep  vfakh  the  Wife  had  fefarate  Power  ff 

oft  to  whom  UfiaS  he  paid.    Separate 

martu  on  a  Prpvifb,  and  thf ,  Pk&t- 

Wkme  Detainer  of  the  Hmhand  it  a 

$  if  the  Condition.  Covenants  inajfyed 

Separation*  between  Baron  and  Feme,  and 

allowing  yearly  Maintenance^  and  Plead* 

thereupon* 


CHAP. 


Tip   CON.TE.KTSi 

CHAP.    XXII. 

What  amounts  to  a  Difpofition  of  the  1 
Term  by  the  Husband,  to  vefi  the  Intel 
hint,  his  Executors  and  Admtrti fixators. 
Condition  inK  Mortgages  Jball  furvive  i 
Husband  or  not.  If  the  Mortgage  i 
(Fife's  Term,  doth  amount  to  a  Difpofiti 
Law.     Diver  fit j  between  a  Feoffment lJ 

'    Bargain  and  Sale,  as  to  the  ExtinguiJ, 

"  of  the  Term  of  the  Wife.  Of  the  For) 
of  ,the  Wife's  Term  by  the  Outlawry  o\ 
fainder  of  the  Husband,  or  on  Extent 
Recovery  by  the  Husband  in  Eje&ment 

f    the  Term.     If  Payment  of  the  Debts  oftl 

:  Inteflate, '  vefis  a  Term  in  hifn. '  IJShat  * 

for  the  Wife  the  Husband  may  difpofe  i 

not.    What  Jball  amount  to  a  Forfeitu 

tie  Wife's  Term:      '•:•-* 

*  r 

CHAP.    XXIII.. 

What  AEts  done,  or  Contracts  made  by  the  i 
*  jball  bind  the  Husband,  or  not.     Scotl 
Manby'j  Cafe,  as  to  that  Point,  and 
Cafes  relating  thereto,  and  the  Manner  oj 
ing  the  Aftion,  and  declaring  therein. 


C  H 


C  H  A  p.    xxiv: ' 

[   '  r       ~  C  Executrix, 

[■'*  Feme  Cot«t,  -J  Ad^^erix. 

a  Feme  CovexJKPtay  fa  inade<Executrix%  and 
aiar  Tj>ittg*T  what  Things  the  Adminiftrar 
*ftbe  Wtfe  flail  M™*  <*d  *P*  the  #rfr 
dya$Cho]es  in  Athon,  &c  \Debt  recover- 
i) Baron qndJFeme  ExeiUfrix*  andjbe  dies* 
th  Husband \  flail  have  fexffUtion.    fPbaf 
ngs  Feme  Covert  Executrix  may  do  v)itb- 
herHusbandy  or  not.  Obligee  makes  theWiff 
\**e  af  th  Obligors  Exe<utrix%  quid  opera? - 
'.  .Legacy  demifed  to  the  Wif^yoho  is  made 
tecutrix.    Whether  fle  flail  he7in  as  Exeat* 
Wfr,  or  as  Legatee.    Of  her  AJfent  to  a  Legacy. 
'Dtht,  as  Executrix,  not  extinB  by  the  Inter* 
ttorriage, andiaby*  Fetfe  Exeiuirix  takes  the 
Ohl'tyr  to  Husband,  if  that  be  a  Releafe  in 
Ltm.    Where  fhe  Husband  flail  be  charged 
pith  the  Wafte  of  the  Wife  ae  Adminiftratrix,  ^ 
""  rthe  Manner  of  Proceedings  by  the.  Sheriff  in  ~> 
Cafe  i  and  whether  Execution  flaU  be  de. 
Ws proofs  4f  the  Husband.    Of  ABidtis 
M£bt  h  Sahn  and  Fente  as  Executrix  cr 
Uminifkatrix.  -  Where  Adfainiftratim  be- 
by-  to  the  Baron  and  Feme. 


* 
• 


■j 
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Tfce    CONTENTS 

*  # 

CHAP.   XXV, 

•       ♦  •  » 

Adiotu.    Suits* 

Abatement  of  4  "Writ  or  Skit  in  Law  or  I 
by  Marriage  or  Death  %  fending  the  Sut 
the  Wife  he  put  before  the  Husband*  tht 
abates.  Feme  Plaintiff  after  Wirt  of  El 
and  before  the  Return  marries*  if  the  . 
fia9  abate.  Feme&le,  depending  a  1 
€h*flcerjr,  takis  }btsband>  if  the  Sui 
abate.  How  jt  it  if  /be  be  befendam 
ABiont  which  the  Husband  mdy  h*\ 
Wrongs  done  to  the  Wife.  hsdiSmm  i 
ton  and  Ferne%  and  againfi  Baron  and 
Where  and  in  what  Cafes  Wives  are  ii 
&le>  ipHMut  their  Husbands, or  not. 


CH4f.'  XXVI, 

■..      •  :       .    .     . 

Joinder  in  A£wb. 

jfyere  and  *>  what  A&ious  Moron  qnd  .. 
jb$Iljein>  and  where  and  **  wh#t  Apt** 
Ju  what  Safes  the  Husband  only  Jbaa  bat 
Afyon.  Diyevfity  between.  i«  Attion  % 
afcrps  Property*  and  wftcb  #$fsme 
ferty.  Four  general  Rples  of  j&e  fi**e» 
F*n***s  Joinder  in  A&ion>  am  Cafes  u 
tach  to  diretb  where  Baron  and  Feme 
Join  in  the  A&iou,  or  it  may  be  trough 
the  Husband  only.  Particular  A&ions 
Trover,  Indebitatus  Afluropfit,  Account, 
medon,  EjeSione  Firm*,  A&iont  for  R 
ftefNfe  Anions  fofTithpi,  Coy  enact,  W 

I 


on  Both)  or  Omtra&Ttcif*^*  Bflttafe 
on  the  Ctf$  follow;  FoteiW*  Enttjb 

f«o(  EirM*>#*.  ~  <f*d  tbeJt&uir  of  dor 

i*Jwcb  Afiitnu    QfAttiOx*  btftf* 
*  Feme  Covert  againji  a  FenU  Covert.    In 
Cafes  a  Feme  Covert  is  enabled  to  fu$ 
bet  Husband*    Of  a  Feme  Sole  M*r~ 


XXVtf 

>  • 

Aftions  brought  by  a  Woman.    Cm  J* 
"  elaip'  %%e  Native  of  an  Appeal^ 


\i%  PteaAms$  and  Tri#l  in  an  Afc 
ate  tmpedit.    A&ioni  on  the  Cqk 
yfimSafatt  Words  by  Baroft  and  Feme 
itf  Baron  amd  J*me%  with  Declaration* 
1  Pleadings  therein,  and  where  Baron  do$ 

mftjoin  or  k*  jwwrf  in  tho  Aft  ion. 


CHAR   XXVUL 
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« • 


WpJtatio*  and  Feme.  Trvw,  Deht% 

Jfmoiif  on  the  Cafe%  IVafte,  Cove* 

^wdittQacrda,  with  the  Man- 

inland  Pleading  in  each  Action. 

{ aygnfe  Bmo*  and  &we  by  reafm  *f 

i  againft  a  Statute*    Information  *. 

Baron  and  Fenfe  for  the  Recu fancy  of 

^  by  the  Stat,    iEIiz.  ^23  Eliz.    In 

5  the  Husband Jh all  be  charged  af- 

Dmkof  the  Wife.    Where  the  Default 

'"  flail  be  the  Default  of  the  Huf- 

qu4  fpratr*    Where  the  Wife  {ball  be 

<    '.  received 


JtS&H>- 

itkWift 
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tocekted  upon  the  Husband's  Dtfaule. 
of  Law  by  Baron  and  Feme.  In  wha 
<ibe  Husband  fball  appear,  andbecomp 
pat  in  Bait  fir  bis  Wife  or  not.  .  Of 
and  Feme  being  filed  to  the  Outlawry,  a 
the  Entry  fiall  be. 

% 

C  HA  P.    XXIX. 

Declaration*  and  Pleadings. 

The  manner  of  declaring  againfi  Bart 
Fetye,  or  by  Baron  and  Feme.  .  In  wha 
the  Life  of  the  Wife  muft  be  averred. 
Where  the  Husband  /ball  be  eftopped 
that  his  Wife  is  remitted,  and  yet  fie  ji 
received.  In  what  Cafes  the  Wifefial 
in,  and  be  received  in  Default  of  her  Ha 
Of  the  Wife's  Pleading  without  her  Hu 
7%e  manner  of  pleading  Coverture.  < 
Conclufion  of  Pleas  in  A&ious  by  or  i 
Baron  and  Fpne%  Where  if  if  nesejjai 
ver  the  AJfegt  of  the  Husband.  Tr aver  ft 
that  the  Wife  died  feifed.  Adtunc  & 
Uxor,  if  good.  OfEfioppels.  Error  aj 
becaufe  fie  was  a  Feme  Covert.  Aivorcei 
ed.  Outlawry  pleaded.  Wfrerethere  hem 
men  of  a  Name  in  Debt  on  Bond,  how  to 
Where  the  Parol  fiall  demur  for  the  1\ 

-of  the  Husband  and  Wife. 


C  H 
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C  H  A  P.    XXX. 

Iffuc.    Evidence.    Trial.    Verdift. 

'rial  of  Marriage.  Death  of  the  Husband, 
where  triable,  and  how ;  whether  by  Proofs  or 
\  in  Pais.  If  the  Baron  and  Feme  flail  joitt 
\  in  a  Challenge.  In  what  Cafe  by  the  Evi- 
ieme  of  the  Wife  fie  and  per  Husband  were 
'  difcbarged  of  a  Judgment.  Where  the  Husband 
^  JWf  be  a  Witnefs  for  the  Wife  or  not. 


CHAP.    XXXI. 
.       Judgment.   Execution.   Damage*. 

mere  Judgment  againfl  Baron  and  Feme  Jhall 
uUnd  the  Husband  furvivitigi  or  not.  In  what 
\  Crfes  a  Feme  Covert  /ball  be  taken  in  Execu- 
:'  Hon.  Writ  of  Error  brought  by  aUfor  the 
Overture  of  one.  The  Coverture  of  a  Wo- 
rn not  to  be  determined  6/  Affidavit.  I*  Ac* 
n  againfl  Baron  and  fefne,  where  Judg- 
W  flaUbe  quod  Capiamuiy  or  not.  Whert 
m  and  Feme  both  ought  to  be  in  Mifericor- 
or  net.  Baron  and  Feme  in  Execution*  and 
Wife  ef capes i  if  ASiion  lies  againfl  the 
^rJjf.  Where  the  Husband  flail  recover  Da- 
-mages  Sole.  Judgment  that  the  Baron  and 
Feme  flail  recover  Damages$inwhat  Cafes  good. 


*  •  *  O  H  A  P. 
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ca  a.p,  . 

.  /      Of  DiMrai. ,  ; 

tfhe  Mature  of  a  Diwrve.  Whatmtw* 
ef  Divorce,    the  femoral  Kinds  0}  % 

.  Wh&  Divorces  declare  the  M^rriaje  .< 

.  initio*  Of  the  Diveree  caufa  pwoal 
.  $?«fa  firigkliutis,  caufii  affinitarii,  <*>q 

.  ftftaus,  and  fever  al  Cafes  of  each  fori 
tion.  Of  a.  Divorce  a  Me&fa  &  That 
the  Confequences  thereof  What  mem 
done  by  the  Husband  JhaB  /land  good 
notvoitbftanding  the  Divorce.  Of  Sui 
A&ions  after  the  Divorce.  Where  * 
what  Cafes  v  no  twithft  art  ding  a  Divot 
Wife  fhaU  be  endowed,  or  not.    Pleadit 

-  TrifiL  What  Divorce  JhaB iaftardife  th 
.   ot  not. 

CHAP,  xxxia. 

f 

Offence*  agaioft  the  Statute*  concerning  V 

• 

A&ion  on  the  Statute  of  %  Mz.  c.  9.  *ga\ 

-  Hatband  and  Wife  for  the  Wiffs  tmafi 
■  ad  Teftrficatidam,  and  the  Declaration 
s   hi**]  againft  Stat.   1  Jac.  *,  it.  Of  J 

if  Women,  &c  ConfttuSbneftheJa 
tute*  a*d  of  the  Stat.  99  Etfc  c.  S»  Oj 
1  B<*v#  and  Feme  iftdt&ed  efferjury. 
motion  againft  a  Feme  Covert  for  fellin 
In  all  Statutes  which  provide  for  a8uall 
Femes  Coverts  Jball  be  intended  within  t 
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REATI  S.E 


OF    THE 


iW  concerning  Husbands 
and  Wives. 


CHAP,    t 

rtCtnfidemi<m  of  Marriage  in  the  Eye  of  the 
J*w.  Of  Affiances,  and  where  the  Breach  there- 
^  is  funijbable.  When  the  Solemnization  of 
'Wage  in  the  Church  began  ;  and  how  the 
ient  Manner  of  EffoufaU  was*  If  Mar~ 
t  be  once  done  by  one  in  Orders*  not  to  be 
hed  for  a  Def&B  of  Ceremony  f  as  to  Time* 
i  or  Licenfe. 

MERE  is  rto Confideration  refpeft- 
ed  in  the  Law  fo  much  as  the  Con- 
fideration of  Marriage,  in  regard  of 
the  Eftabliftment  of  Families  by  Al- 
■b  and  the  Continuance  of  them  by  Pofte-  i  hfi,  9.  fc 
[TAnd  therefore  at  Common  Law,  if  a  Man 
fan  Lands  to  a  Man  with  his  Daughter  in 
•marriage,  a  Fee-fimple  had  paffed  with- 

B  out 


%  Of  folemnizing  Matrimony.  Cha 

out  this  Word  {Heirs) ;  and  at  this  Day  it 
Eftate  of  Inheritance  in  Tail ;  and  how  vale 
a  Confideration  it  is  for  the  raifing  of  1 
every  Day's  Pra&icfe  "and  Experience  can 
.    ftify.  .\#-# 

Sponfalia  dicuktutfuturarum  nuptiarum 
ventio  &  reprqmijjio.    Glanvil,  lib. 6.  c.  I. 

If  one  be'a'fffenced  to  a  Woman,  and  then 

fake  he/^'hs  is  to  be  fued  in  Court  Chrif 

and  p6tf*io  a  Court  of  Equity,  for  Breac 

hisdathT;   St  petit  iff  urn  canonic*  mimic* 

yet  (he  may  have  Remedy  for  the  Damage 

.  . .  vfuiVained  for  the  Nonperformance  of  thi 

"./Vgreement;  tho*  others  have  faid,  that  it 

.,   "/•    her  FoHy  to  truft  his  Word,  and  therefore 

.\  V*  '        had  no  Remedy  ;  Quia  Dew  eft  procurator 

'/"•■•"  tuotum.  But  it's  much  to  be  doubted,  but  a  i 

Remedy  lies  upon  an  Affumpfit  at  Law,  as  1 
after  will  in  feveral  Cafes  appear. 
A  Man  may        One  brought  an  AJfumpfety  For  that,  in  C 
maintain  an    deration  he  nad  promifed  to  marry  theDt 

AZhnagainft  ^^  ft(,  had  promifed  t0  marfy  him.   anc 

MtZZyhR   hfed:  And  the  Plaintiff  had  a  Verdift ;  a 

him  according  was  objected,  That  a  Man  could  not  have 

to  ber  Promife.  Aftion,  tho'  a  Woman  might :  But  the  C 

held  he  might ;   and  that  a  Man  may  mail 

an  A  ft  ion  for  (candalous  Words  wheretv 

Jofes  his  Marriage,  as  well  as  a  Woman.     *! 

Rep.  24. 

Woman erpref-      A  Feme  brought  an  Aftion  againft  one  2\ 

fe$ her Confent fel%  upon  a  Promife  of  Marriage;   and  I 

bySigns,Evi'  was  majc  0f  an  exprefs  Promife  by  the  J 

iifiito     but  none  on  the  Woman'*  Pa":  And  it 
Side.  held  by  Holt,  C.J.  That  if  there  be  an  ex\ 

Promife  by  the  Man,  and  the  Woman  cot 

nance  it,  and  by  her  AQionsat  that  Time  i 

any  Signs  of  Agreement  to  the  Matter,  this1 


r 
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a  fufficient  Evidence  of  a  Promife  on  hc< 
le.    iMod.ij*. 

When  the  Solemnization  of  Marriage  in  the 

Church  began* 

l  Before  the  Time  of  Pope  Innocent  III.  there 

bs  no  Solemnization  of  Marriage  in  the  Church, 

k&  then  it  was  firft  ordain'd ;  but  before  the  faid 

hdinance,  Marriage  Uras  foiemnized  in  fuch 

form,  viz,.  The  M*n  came  to  the  Houfe  where  See  (*/«*, 

be  Woman  inhabits,  and  in  the  Prefence  of  her  tb*tMarriap 

Wends  and  Relations,  took  the  Woman  Home  to  JfoJ^" 

lis  own  Houfe ;  and  this  was  all  the  Ceremony  $  ^ 

bd  for  this  Reafon  the  Man  is  faid  ducere  uxo- 

b,  and  then  the  Wife  was  faid  nupta  viro> 

Sy  reafon  (he  is  quafi  cooperta  nube  (this  Man) 

|d  whom  fte  hath  fubje&ed  herfelf  by  Agree- 

EM  of  Marriage.  Now  to  read  the  feveral 
raw  of  Marriage  in  the  feveral  Countries  of 
fee  World  is  very  delightful,  tut  is  not  to  the 
hrpofe  of  my  prefent  Defign.    Moor  170. 

Now  by  our  Law,  Marriage  being  pnce  law-  Bywhom**** 
Uly  folemnized,  and  without  Impediment,  all  atwhatTme. 
the  World  cannot  diffolve  it,  if  it  be  done  by  one  jj™  **| 
to  Holy  Orders,  let  it  be  at  what  Time  and  Place  *JJgt  ^ 
it  will  be;  as  the  Cafe  was  in  Siderfin*  Re-  ^%9 
forts,  the  Party  was  married  at  Twelve  of  the 
Clock  at  Night  in  an  Aleboufe. 

And  in      Car.  2.  a  Libel  Was  brought  againft  Maddox  <w/. 
J.S.  Parfon,  in  the  Spiritual  Court,  for  marry-  ThcChan- 
hg  Without  Licence  in  a  Church.    J.S.  moves  ^Jrr_^£h€ " 
fcr  a  Prohibition  in  the  King's  Bench,  fuggefting  lcrTO  Q  *  \ 
that  the  Church  is  donative,  and  that  the  Do- 
nor ought  ex  jure  to  appoint  Commiffioners 
to  infpeft  ajid  vifit  this,  and  that  the  Ordinary 
cannot  intermeddle  with  it.    The  Suggeftion 
*  good  j  by  Iwifden :   But  the  other  Juftices, 

B  a  becaufe 
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becaufe  J.  5.  had  another  Living  prefect  a 
would  not  grant  a  Prohibition. 
Clergyman  By   the   7&  8  W.  3.    cap.^%.    it   was 

marrying  a     afted,  That  every  Parfon,  Vicar  or  Cuj 

Couple  with-  ho  ftoul(j  maf  pcrfon    .  Chl 

Licence,  for-  or  ChaPel>  exempt  or  not  exempt,  or  in 
felts  100 1.      other  Place  whatfover,  without  Publication 

the  Bans  of  Matrimony  between  the  ref 

five  Perfons,  according  to  Law,  ot  without 

cences  for  the  (aid  Marriages  firft  had,  Qi< 

for  every  fuch  Offence  forfeit  the  Sum  of  1  c 

And  he  that  (hould  permit  any  other  Min 

to  marry  Perfons  in  his  Church  or  Chapel,  w 

out  Bans  or  Licence,  as  aforefaid,  (hould  11 

the  like  Forfeiture  of  100/. 

The  Man  fo        And  that  every  Man  fo  married  without 

married  10I.  cence  or  Bans  (hould  forfeit  the  Sum  of  1 

the  Clerk  5  L   ^nd   cvery  Sexton,    Parifh-CIerk,    and   ot 

Per  (on  a&ing  as  ftfch,  who  (bould  knowir 

aid  or  aflift  at  fuch  Marriages,  (hould  forfeit 

Sum  of  5  /. 

Contract  in  'r  IS  a§reedj  as  well  by  Common  Lawyer 

Words  of  pre-  Civilians,  That  Perfons  mutually  contrafi 
fent  Time  true  Spoufals  in  Words  of  prefent  Time,  are  v 
Matrimony.     Man  ancj  Wife  before  God,  in  what  Manner 

M  iTTfi     evcr  t'lcy  are  P£rf°rme<'>  (fbraothing  but  a  1 

4  free,  and  mutual  Confent  is  of  the  Eflence 

Tatties  fo  con-  Matrimony.)  And  where  there  is  any  Evide 

trailed  can-     of  fuch  Comraft,  the  Parties  are  fo  far  accou 

"*«**rrj€'J*  ecj  ^an  .an(j  ^fe  by  our  Laws,  that  if  eir 

^  ^'*  of  them  proceed  to  marry  cifewhere,  the  I( 

of  fuch  Marriage  may  be  baftardiz'd,  and  1 
Offender  may  be  compelled,  by  the  Ecclefia 
ral  Cenfures,  to  return  to  his  or  her  fom 
Spoufe :  The  fole  Queftion  is,  Whether  a  M 
riage  celebrated  in  a  Conventicle,  or  before 
Number  of  Lay  Friends,  (hall  convey  the  fai 
Privileges  to  the  married  Couple  and  their 
1      '  11 
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asaMarriage  celebrated  in  the  Face  of  the 
tcMtatis,  by  one  in  Orders  ? 
fjjhYCafe,  9  Ann.  Reg.  as  it  is  reported 
^jpiiSalkled,  may  aflift  us  in  clearing  up  this 
fv.  Hqdon>  and  Rebecca  his  Wife,  were  Sab- 
,tians,and  married  by  one  of  their  MiniUers 
Sabbatarian  Congregation:  The  Form  in  the 
ramon-Prayer .  Book,  was  ufed,  except  the 
^mony  of  the  Ring.  They  liv'd  together 
fdan  and  Wife  for  feven  Years,  and  then 
readied;  whereupon  Haydon  took  out  Let- 
of  Adminiftration  to  her :  But  Gould,  and 
qaret  his  Wife,  who  was  Sifter  to  Rebjcca, 
a  Repeal,  fuggefting  that  Rebecca  and  Hay- 
were  never  married;  and  it  appearing  that 
Minifter  who  married  them  was  a  mere 
lan,  and  not  in  Orders,  the  Letters  of  Ad- 
oration which  had  been  granted  to  Haydon, 
*r  Husband,  were  repealed,  and  a  new  Ad* 
tration  granted  to  the  faid  Margaret  Gould 
Sifter  :  And  this  Sentence*  upon  an  Appeal, 
affirmed  by  the  Court  of  Delegates  at  Ser- 
tts-Inn  in  Fleet-ftreet ;  for  it  was  held,  That 
fdon  demanding  a  Right  due  to  him  as  Huf- 
I  by  the  EccleGaftical  Law,  he  ought  to 
'e  himfelf  a  Husband  according  to  that  Law; 
Co  the  Court  ruled:  And  a  Cafe  was  cited 
of  Sivinborny  where  fuch  a  Marriage  had 
ruled  to  be  void:  Mr.  Silkeld*  however, 
»  a  Doubt,  Whether  the  Wife,  being  the 
iker  Sex,  or  the  Iffue  of  fuch  a  Marriage, 
are  in  no  Fault,  may  not  be  intitled  by  fuch 
iage  to  a  Temporal  Right,  altho'  the  Huf- 
hitnfelf,  who  was  in  Fault,  fticuld  never  in- 
himfelf  by  the  mere  Reputation  of  a  Mar- 
without  Right  ? 


A  Couple  mar~ 
tied  in  a  dif- 
fenting  Con-  ' 
gregaticn;  the 
Husband  not 
allowed  to  ad" 
minifitr  to  bis 
Wijty  hecaufe 
not  lawfully 
married* 


The  Sentence 
confirmed  hy 
the  Court  of 
Delegates* 


Husband  mu 
Jbe<w  hiwje 


1 

married  ac- 
cording to 
La<Wy  to  in- 
title  him J elf tq 
Adminifirar 
tion. 
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An  AH  of  Mr.  Salkeld  obferves,  that  an  Ad  of  Pa 

Parliament  ment  was  thought  neceffary  to  confirm   t 

Marta^e!  Marriages  celebrated  by  Juftices  of  Peace, 

during  the  during  Oliver's  Ufurpation.  Vid.  1 2  Car.  2. 

Vfurpation.  35.     And  that  the  conftant  Form  of  plea 

How  Marri*  Marriage  is,  That  it  was  per  Prestyterum  Jt 

A haded  ^  0rdinibus  Conftitutum.     Salkelas  Reports 

Whether  the  Now  if  the  Iuue  of  a  Marriage,  celebrated 

Wife  or  the  diffenting  Teacher,  fhould   be  intitled  -to 

Iffue  JbaU  be  fame  Privileges  as  the  Iffue  of  a  lawful  Marr 

prejudiced  by  onjy  yecauJe  the  Fault  was  not  theirs,  but 

teh ,  unduT  Parents  ;  neither  ought  Baftards  to  b?  exck 
folemnized.       f°r  *hey  are  equally  innocenr,  and  fo   all 

fpurious  Iffue  in  the  Kingdom  would  be  1 
the  Level  with  thofe  that  are  legitimate ; 
as  to  the  Woman's  being  the  weaker  Sex, 
therefore  (he  ought  to  receive  no  Prejudio 
the  Marriage  being  perform'd  in  an  undue  1 
ner,  (the*  her  Husband  fliall)  it  may  be  di£ 
to  inftance  in  a  Marriage  where  the  Wc 
fliall  have  an  Intereft  in  the  Husband's  Fort 
and  the  Husband  hone  in  hers;  for  if  it 
legal  Marriage  on  one  Side,  one  would  b 
The  A3  of  the  dined  to  think  it  muft  be  fo  on  the  other: 
7  8c  8  w.  3.   the  a&  of  7  &  8  W*  3.  cap.  35.  before  rec 

mU$  that  none  which  ,a?S  fuch  PenaIties  on  thofe  io  Q1 
huuhofe  in  w^°  ^2"  celebrate  Matrimony  in  a  cland< 
Orders  can  Manner,  puts  this  Matter  beyond  Difpute 
many*  fo  as  unlefs  the  Legiflature  took  it  for  granted, 
to  entitle  the    tke  privileges  and  Advantages  attending 

mamed  Couple    .         .      •  .    v       1  u       1     i_      1     • 

to  the  Frivh  ri3Se  ln  t",s  Kingdom,  could  only  be  qenv< 
hges  of  a  law  the  marry  *d  Couple  and  their  Iffue,  wbei 

.  ful  Marriage.  Ceremony  is  performed  by  one  in  Or 
Orwbywas    wfoy  was  the  Penalty  of  100/.  laid  upoi 

'  thatFenalty    clergy  a»/v?  And  I  am  apt  to  believe  the  di 

laid  on  the        •      -5       •  l       r  1  1       j 

Clergy  only?     mg  Teachers  themfelves  never  apprehende 
Parliament  intended  them  under  any  of 
Denominations  of  Parfon,  Vicar  or  Curat 


tap.  II.    Baron  and  Feme>  &c. 

looked  upon  themfelves  as  obnoxious  to 
ioo  /.  Penalty  for  marrying  without  Licence 

Bans;' nor  would  they  thank  their  Friends 
bringing  them  within  the  Danger  of  thofe 

tatties. 


CHAP,    II. 

Nature  of  a  Feme  Covert.  Wherein  a  Femt 
Covert  and  an  Infant  differ  as  to  Privilege. 
What  AEls  the  Husband  may  do  to  the  Wife, 
and  what  the  Wife  to  the  Husband ;  and  the 
Explication  of  the  Rule,  That  they  are  one 
Perjbn  in  Law.  And  in  what  RefpeEis  Jhe  is 
faid  to  be  fob  poreftate  viri.  Of  the  Change 
ff  her  Name  and  Dignity. 

Xbe  Nature  of  a  Feme  Covert. 

[Overture  is  tegefe  in  Latin>  and  is  fo  called  x  jnjt%  n|. 
r  for  that  the  Wife  is  fob  poteftate  viri.  The 
\w  of  Nature  hath  put  her  under  theObedience 
her  Husband,  and  hath  fqbmitted  her  Will 
his,  which  the  Law  follows,  cut  ipfa  in  vita 
contradicerenon  potuit;  and  therefore  will  not. 
kind  her  by  her  Acts  joining  with  her  Husband,' 
tufe  they  are  judged  his  Ads,  and  not  her$$ 
ie  wants  Free-will,  as  Minors  want  Judgment ; 
yet  the  Law  of  the  Land,  for  Neceffity- fake* 
;es  bold  with  this  Law  of  Nature  in  a  fpecial 
tind,  and  therefore  allows  a  Fine  levied  by  the 
sband  and  his  Wife,  becaufe  (he  is  examined 
Ivately  concerning  her  Free  will,  judicially  by 
in  authentical  Perfon  trufted  by  the  Law,  and  by 
the  King's  Writ,  and  fo  taken  in  a  fort  as  a  (0I9 
[Woman;  as  alfo  when  fhe  tomes  in  by  Receipt. 

Hob.  22y. 
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Wherein  a         A  Feme  Covert  in  our  Books  is  often  c 
Feme  Covert    p^red  to  an  Infant,  both  being  Perfpns  difa. 

%™        in  tl>e  Law> but  they differ  ^uch'  an  In 

is  capable  of  doing  any  Ad:  for  his  own  Ad1 
tage ;  fo  is  not  a  Feme  Covert,    A  Le^fe  a 
by  an  Infant,  without  Rent,  is  not  void, 
voidable;  but  it  is  void  in  the  Cafe  of  4  F 
Covert.    If  a  Feme  Cover r  enter   into   Be 
non  eft  FaEtum  may  be  pleaded  to  it;  but  ii 
Infant  enter  into  Bond,  he  miift  plead  the 
cial  Matter,  That  he  was  pnder  Age.     An 
fant  may  bind  himfelf  for  Cpnvqniencies, 
Neceflarie$  for   himfelf  and  Family,    and 
Law  giveth  him  Authority  fo  to  bind  himf 
,  but  a  Feme  CQyert  cannof  do  fo  without 
Confent  aftual  or  implied  of  th<?  Husband, 
caufe  thereby  (he  i$  to  bind,  another  tb^t  h 
all  the  Property  in  her  Eflate,  as  was  the  O 
nion  of  the  Lord  Chief  Juftiqe  Halem  Scot  1 
Manbfs  Cafe.     And  yet  a  Feme  Covert  i 
Favourite  of  the  Law,  and  therefore  the  L 
gives  her  rationabile  Ejioverium^  till  Dower 
a  Irijt.  1$.       figned:  And  it  is  faid  in  fome  of  our  Books, 
Aftion  lies  not  by  the  Executors  againft  her 
x  her  Paraphernalia :  But  more  of  this  infra. 

■  What  Atls  the  Husband  may  do  to  the  Wife,  a 

the  Wife  to  the  Bush  an  d>  though  they  are  t 
one  Perfon  in  Law. 

*  r  ^ 

Baron  and  Feme  are  commonly  faid  to 
one  Perfon  in  Law;  the  Confequenrs  of  whii 
are,  that  a  Man  cannot  grant  Lands  and  Ten 
ments  to  his  Wife;  and  a'fo   if  a  joint  Efta 
1  Infi.  1^     £e  made  of  Lands  to  Baron  and  Feme,  and  1 
<  a  third  Perfon,  in  this  Cafe  the  Husband  ar 

Wife  (ball   have  but.  a  Moiety  ;  and.  for  t\ 
Reafon  alfo,  if  the  Husband  discontinues  x\ 

''  "  Lan 
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nd  of  his  Wife,  and  takes  back  an  Eftate  to 
im  ancj  hi?  Wife,  the  Wife  is  remitted,  and  fo 
the  Husband,  though  he  cannot  fay  fo ;  for 
e  cannot  be  remitted  but  the  Husband  alfo  Cro.  Eli* 
aft  be  remitted,  for  they  are  one  Perfon  in  1*9. 
w.  Vid-  plus  fub  Titulo  Moieties 
Though  Baron  and  feme  be  but  one  Perfon 
law,  fo  as  neither  of  them  can  give  any 
ftate  or  Intereft  to  the  other,  yet  if  a  Charter 
f  Feoffment  be  made  to  the  Wife,  the  Huf- 
and,  as  Attorney  to  the  Fepffor,  may  make 
ivery  to  the  Wife ;  fo  a  Feme  Covert  that  hath 
ower  to  fell  Land  by  Will,  may  fell  the  fame  tp 
er  Husband,  becaufe  they  are  but  Instruments 
others,  apd  the  Eftate  paffeth  from  the  Feof- 
r  or  Devifor.     1  Iuft.  \  88,  • 

Though  our  Law  makes  the  Woman  fubjedfc 
jjo  the  Husband,  yet  he  may  not  ki'l  her  but  it 
pMurder,'  he  may  not  beat  her,  bur  flie  may 
ay  the  Pe^cei,  1  £//.  4.  1.    but  he  may  give  WV/fdeSec*- 
ir  moderate  Correction.  F.  N.  B.    So  he  may  riwcc  Pacit. 
not  ftarve  h$r,  but  muft  provide  Maintenance  Siderf.  ll5* 
jjbr  her.   Nay,  fo  near  is  this  Onenefs  of  Husband 
and  Wife  refpe&ed  in  the  Law,  that  if  the  Huf- 
land  enter  into  Obligation  for  the  Durefe  of  his 
Wife,  thp  Bond  fliall  be  void. 

A  Wife,  by  the  Law  of  God,  is  fub  potentate  Chang*  of  her 
viriy  and  her  Name  of  Dignity  is  changed.  It  Name. 
was  a  pretty  Cafe  of  Sherwood>  Hill.  2  Car.  1. 
B.R.  InTrefpafs  the  Defendant  juftifies  the 
taking  by  the  Command  of  7-  Pots  Armig,  and 
Pame  Jjrfula  his  Wife,  and  Exception  was  taken 
to  it,  becaufe  a  Gentleman  may  not  have  a  Lady 
to  his  Wife;  and  held  a  good  Exception  to  the 
Writ.  A  Writ  of  Partition  was  brought  againft 
the  Duke"  of  Suffolk  and  his  Wife,  by  Ranulph 
Howard  Efq;  and  Dominant  Annam  Powes  #xo- 
Ttmejui,  and  Exception  was  taken,  becaufe  flie 

wa* 
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was  not  named  by  the  Name  of  her  Husbi 
Dyer  29.  h.    and  held  a  good  Exception ;  but  it  was  amet; 
and  made  ad  refpond.  K.  H.  &  Anna  uxori 
nuper  uxor*  Dom*  Powes  defunEt. 

Vide  infra,  of  the  Name  of  Nobility  bi 
loft  or  not  by  the  Marriage. 


CHAP.    III. 
Of  Baftardy. 

Of  the  Writ  At  Ventre  infpiciendo.  The,  For, 
the  Petition  for  fuch  a  Writ.  The  exaft  1 
for  the  Birth  of  an  Infant.  Of  the  She\ 
Proceedings  in  this  Writ  in  the  Cafe  of  a  t 
dow,  and  tn  the  Cafe  of  a  Wife.  In  what  i 
the  Child  may  choofe  his  Father.  Whojha, 
faid  to  be  a  Baftard  or  not.  Who  JbaU  be 
counted  a  Baftard,  tho'  born  within  Marti 
The  Signification  of  Mulier  in  our  Law. 
(lardy,  in  y:bat  Court  to  be  proved,  and  why 
Ecclefiaftical  Court  cannot  proceed  to  the  7 
of  Baftardy  before  they  receive  Commandn 
out  of  the  Kings  Court.  The  Credit  of 
Bifiop's  Certificate  in  fuch'  Cafe.  Where 
Trial  of  Baftardy  Jkall  be  per  Pais,  and  m 
by  the  Ordinary.  The  Diference  between  g 
vol  Baftardy  and  fpecial  Baftardy^  and  w 
each  is  to  be  tried.  Baftard  by  our  Law, 
Muliqr  by  the  Civil  Law.  Baftard  by  the  . 
ritual  Law,  and  Mulier  by  the  Common  L 
Wtyat  Divorce  JhaH  baftardiz,e  the  lffue.  I 
only  may  write  to  the  BjJIwp  to  certify  Bafta 
Of  Baftard  eigne  and  Mulier  puifne  in  caj 
Defcenu  How  Eftates  may  be  limited  , 
Baftard  by  a  reputed  Name. 


tap,  lilt    *De  Ventre  infpiciendo.  ti 

A  Writ  de  Ventre  infpiciendo. 

HIS  is  the  Writ  for  the  fcarching  of  a 
Woman  that  faith  fhe  is  with  Child,  and 
ereby  with-holds  Lands  from  him  that  is  next 
Heir  at  Law.      Regs  ft.  227.     1  Inft.  /.  8. 

A  Fttne  fuppofed  to  be  enfeint  at  her  Husband's 

Death. 

Not  a,  faith  the  Regifler,  Quod  fi  quis  hah  ens 
reditatem,  duxerit  aliquam  in  uxoremr  &  po- 
rt moriatur  fine  harede  de  compote  fuo  exeuntey 

quod  hiCreditiis  ilia  fratri  tpjius  defuntli  de- 
idere  debeat,  &  uxor  ilia  dicitfe  effe  pregnane 

de  ipfo  defunSo  cum  nonfit,  habetf rater  & 
res  ejus  breve  de  Ventre  infpiciendo* 

*fhe  Form  of  the  Petition  forfuch  a  Jpriu 

*o  the  Right  Honourable,  &c.  Loyd  Keeper  of 
the  Great  Seal  of  England. 

The  humble  Petition  of  A.  5. 

Sheweth, 

l-    *c  That  whereas  J.  B.  being  in  his  Life-time 
+  feifed  in  his  Demefne,  as  of  Fee,  of  and  in 
u  certain  Lands,  &c.  in  the  County  of  C.  late- 
*  ly  died  feifed,  having  at  the  Time  of  his  Death 
u  no  lffoe  of  his  Body  lawfully  begotten.   And 
whereas  E.  late  Wife  and  Relift  of  J.  B. 
u  f|nce  the  Death  of  the  faid  J,  B.  hath,  and 
u  ftill  doth  pretend  and  give  out  in  Speeches, 
u  that  (be  is  impregnate  by  the  faid  J.  8.  to  the 
u  Difherifqn  of  your   faid  Petitioner,  who  is 
c<  next  Kinfoian  and  Heir  of  the  deceafed  J.  B. 

"and 
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"  and  to  whom  the  faid  Lands  and  Tencmc 
€t  by  Right  of  Inheritance,  do  defcend,  the 
"  J.  B.  dying  without  Iflue  of  his  Body  lawf 
u  begotten.  And  left  the  faid  E.  out  of  a  Dd 
"  to  deprive  your  Petitioner  of  his  Inheritai 
"  impofe  upon  your  Petitioner  a  foppofititi 
"  Child,  as  Heir  of  the  (aid  J.B.  dece*fed, 
€€  daring  the  fame  to  be  born  of  her  Body  a: 
"  the  Death  of  the  faid  J.  B.  to  the  Difheri 
<c  of  your  Petitioner,  againft  Equity  and  C 
*  fcience,  &c. 

u  May  it  pleafe  your  Lordfhip  to  gr; 

«  to  your  Petitioner  hisMajefty's  mod  g 

"  cious  Writ  de  Ventre  infpiciendo  to   I 

li  Sheriff"  of,  directed,  returnable,  &c 

f  *  And  your  Petitioner  jhab  ever  frayy  I 

The  Lord  Chancellor  ever  grants  a  Day 
the  Wife,  to  (hew  Caufe  why  fuch  Writ  in 
not  iflue. 

The  Form  of  the  Writ,  Vide  Fitz>±  Jtf.  B. 

Bi'atlon  faith,  If  the  Feme  hath  not  an  lofa 
within  forty  Weeks  aft$r  her  Husband's  Deal 
or  if  (he  be  not  found  enfemu  (he  (hall  be  p 
nifhed  by  Imprifonment  and  Fine. 

But  if  the  Feme  hath  a  Child  within  the  for 
Weeks,  then  fuch  Infant  (hall  have  the  Heritag 
if  the  other  Heir  cannot  prove  the  Infant  to  I 
another's,  and  not  the  Husband's. 

The  exact  Time  for  the  Birth  of  an  Infant. 

Tt  is  held  amongft  Phyficians,  that  by  the  Ru!< 
of  Nature,  and  their  Obfervations  in  Phyficl 
that  the  exafir  Time  for  the  Birth  of  an  Infar 
is  280  Days  from  the  Conception,  foil,  nin 
Months  and  ten  Days,  accounting  it  per  Menfk 

folare: 
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Glares,  that  is,  30  Days  to  every  Month :  fiut 
it  is  natural  alfo,  if  the  Birth  be  at  any  Timd 
within  10  Months  (that  is  to  fay  40  Weeks) 
br  10  Months  and  40  Weeks  are  all  one. 

An  Infant  was  born  forty  Weeks  and  ten  Days 
rfter  the  Death  of  the  Husband,  and  was  held  to 
*  legitimate:  So  it  was  adjudged  in  the  Cafe  of 
Dr.  Andrews^  who  died  of  the  Plague,  zjac. 
B.&  A  Man  dies  2 ;  March*  8  Jac.  his  Wife 
triviment  enfeint,  which  was  born  5  January  af- 
ter, which  was  by  Computation  forty  Weeks  and 
ten  Days  after  the  Death  of  the  Husband ;  and 
the  Phyficians  upon  Conference  he'd,  That 
twenty  Days  backwards  and  twenty  Days  for- 
irardsdoth  not  take  away  Legitimation,  though 
forty  Weeks  is  the  Tempus  conftitutum.  Pfaltn. 
9.  Lit.  Rep.  178.  and  the  Jury  found  the  Iflue 
legitimate. 

But  by  Accident  an  Infant  might.be  born  af- 
^er  the  forty  Weeks,  or  before;  and  in  the  Cafe 
of  Dr.  Andrews,  he  died  of  the  Plague,  fo  that 
be  was  Gck  but  one  Day  before  his  Death,  and 
Ae  Woman's  Father-in-Law  ufed  her  with 
peat  Inhumanity,  and  caufed  her  to  lie  in  the 
Streets  feveral  Nights;  and  (be  was  in  Travail 
fc Weeks  before  (he  was  delivered;  and  thac 
lie  was  delivered  within  twenty- four  Hours  af- 
ter (be  was  taken  into  the  Houfe  and  well  ufed, 
*bich  was  a  good  Proof  of  Legitimation ;  tho* 
it  was  proved  on  the  other  Side,  that  (he  was  a 
lewd  Woman  of  her  Body.  And  at  the  Trial 
•f  br.  Andrews's  Heir,  Dr.  Chamberlain,  a  Man- 
midwife,,  informed  the  Court  upon  his  Oath, 
at  he  had  known  a  Woman  to  be  delivered 
one  Child,  and  two  Weeks  after  to  be  deli-  . 
ed  of  another :  And  Dr.  Paddy  and  Dr.  Mom* 
then  affirmed,  that  the  Birth  is  fooner  or 

later, 
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later,  according  to  the  Nutriment  the  Mo 
t  had  for  it. 

So  in  Alfop's  Cafe;  The  Wife,  after  f 
Weeks  and  eight  Days,  was  delivered  < 
Daughter :  By  the  Doctors,  It  may  he  le 
mate ;  for  as  well  as  Antenatus  might  be  He 
a  Child  born  at  the  End  of  feven  Months, 
Poftnatm  a&ually  born  after  forty  Weeks ; 
they  held,  a  Child  may  be  legitimate,  the/  i 
born  the  laft  Day  of  the  tenth  Month  aftei 
Conception)  accounting  the  Months  per  M< 
So  tares,  not  Lunar  es.  Godk  281.  1  Roll.  : 
Z  Cro.  571.  Alfop  and  Stacy. 

I  (hall  only  cite  two  Cafes  more  on  this  \ 

of  Ventre  infpiciendo  ;  one  was  in  the  Cafe 

Widow,  and  the  other  in  the  Cafe  of  a  F 

Covert. 

Ft***  hfpkl-      One  was  in  the  Time  of  Queen  Elizabeth 

*«*  in  cafe  of  Francis  JVtllonghby  died  feifed  of  a  great  Ei 

a  Widow,      of  Inheritance,  having  five  Daughters,  lea' 

Dorothy  his  Wife,  who  at  the  Time  of  hisD 

pretended  herfelf  to  be  with  Child  by  Sir  Fi 

cis ;  which  if  it  were  a  Son,  all  the  five  Si 

would  lofe  the  Inheritance  defcended  to  tl 

They  prayed  a  Writ  de  Ventre  infficiendo  Qt 

Chancery ,  dire&ed  to  the  Sheriff  of  London* 

he  (hoold  caufe  the  faid  Dorothy  to  be  vie 

by  twelve  Knights,  and   to  be  fearched 

,  twelve  Women  in  the  Prefence  of  the  tw 

Knights,  and  ad  tra&and.  per  ubera  &  ad  •< 

trem  infpiciend*>  whether  the  was  with  CI 

and  to  certify  the  fame  into  the  Common  Bet 

and  if  (be  were  with  Child,  to  certify  for  ! 

long  Time  in  their  Judgments,  &  quandi 

paritura.    Whereupon  the  Sheriff  accordii 

caufed  her  to  be  fearched,  and  returned,  that 

was  twenty  Weeks  gone  with  Child,  and  1 
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rithin  twenty  Weeks  fuit  paritura.  Whereupoft 

ther  Writ  iffued  out  of  the  Common  Bench, 

imanding  the  Sheriff  to  keep  her  fafely  in 
:h  an  IJoufe,  and  that  every  Day  he  would 
mfe  her  to  be  viewed  by  fome  of  the  Women 
imed  in  the  Writ,  (ten  being  named  therein) 

fome  to  be  prefent  at  the  Delivery,  and  to 
w  the  Birth  whether  it  were  Male  or  Female ; 
id  the  Sheriff  returned,  that  fuch  a  Day  foe 

delivered  of  a  Daughter. 
The  other  was  in  the  Time  of  King  James  /„  $,/»*  $fa 

Firft,  and  it  was  one  Tkecar9$  Cafe ;  and  Wife. 
ie  like  Circumftances  and  Proceedings  were  in 

Cafe,  Pafcb.  22  jfac.i.  with  this  Difference: 
lady  WiUoughby%  Cafe  was  in  the  Cafe  of 
Widow,  but  this  was  in  the  Cafe  of  a  Feme 
'overt,  who  was  married  within  a  Week  aYter 

Death  of  her  firft  Husband,  who  is  fupppfed 
get  the  Child ;  for  here  fbe  was  a  Feme  Co* 

t*  and  ought  to  cohabit  with  her  Husband. 

;y  did  not  take  fuch  a  Courfe  as  in  the  Lady 
Mwghby's  Cafe,  of  taking  her  into  the  Sheriff's 
~  )dy,  but  left  her  with  her  Husband,  he  en- 
into  a  Recognizance,  that  (he  fhould  not 
love  from  the  Houfe  wherein  they  inhabited, 

that  one  or  two  of  the  Women  might  fee 

every  Day,  and  two  or  three  be  prefent  at 

Travail;  for  it  was  fa  id,  that  this  ItTue  might 
be  faid  to  be  the  Child  of  the  firft  Husband, 

(hould  inherit  the  Land.    And  after  this 

irfe  obferved,  (he  was  delivered  of  a  Female 
who  was  afterwards,  by  InquiGtion  on 
found  to  be  the  Daughter  and  Heir  of 

firft  Husband.  Cro.  Jac.  68  J,  and  Litt.  Rep. 
JJ.  Tbeca/s  Cafe,  Winch,  p.  71. 
Note ;  It  is  faid,  in  1  Inft.foL  8.  a.  if  a  Man  ImxihatCafc 

"  a  Wife  and  dieth,  and  in  a,  very  lhortTime  the  Child  may 
tci  the  Wife  marrieth  again,  and  within  nine  *£«"«w 

5  Months  F"bir- 
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Months  hath  a  Child,  fo  that  it  may  bt 
. ,  Child  of  the  one  or  the  other,*  that  in  this 

the  Child  may  choofe  his  Father ;  Quare: 
Cafu  Fill  at  to  Hon  pot  eft probaH. 

WliojhaU  be  J aid  to  be  a  Baftard  or  hot. 

In  refpefi:  of  the  Months  ot  Wedks  aftei 
ttefceafe  df  the  Husband,  Vide  fab  Tttul 
Ventre  infpickndo  triore  Fully. 

By  our  Common  Law,  we  term  them  all 
flards  tfhich  are  born  out  of  lawful  Marriag 

If  the  Husband  be  within  the  four  Seas  (i 
within  the  Jurifdi&ion  of  thfc  King  of  Engl 
if  the  Wife  hath  Iflue,  rio  Proof  is  to  be  ad 
ted  .to  prove  that  Child  a  Baftard,  (for  in 
Cafe  Filiatio  non  poteft  probari)  unlefs  the  I 
band  hath  an  apparent  Iriipoflibility  of  Proc 
tion,  as  if  the  Husband  be  but  eight  Years 
&c.  But  if  Iflue  be  born  within  a  Month 
£>ay  after  Marriage,  between  Parties  of  la> 
Age,  the  Child  is  legitimate. 

If  the  Husband  be  caftrate,  fo  that  it  is  aj 
tent  he  cannot  in  any  Poffibility  get  Iflue,  il 
Wife  hath  Iflue  divers  Years  after,  this  lhal 
a  Baitard,  although  he  be  begotten  within  ]i 
riage,  becaufe  it  is  apparent  that  it  is  not  1 
timate:  In  the  Star-Chamber  %  x^Jac.  Done 
.  Egerton  verfus  Htnton  and  Stnrkey ;  by  the  I 
Chancellor  and  Montague  ;  but  Hobart  torn 

If  a  Woman  be  big  with  Child  by  A. 
after  A.  marries  her,  and  the  Iflue  is  t 
Within  the  Efpoufais,  this  is  a  Mulier,  and 
a  Baflard.  (Mulier  in  our  Law  fignifiearU 
&  fie  filius  natus  vel  filia  nata  ex  jufta  ui 
appeUatur  in  legibus  Anglia  filius  muliera 
vel  filia  mulierata  ) 


if  a  Wife  be  big  with  Child  by  one,  aod 
MK)tber  marries  her,  and  after  th£  Iffue  ig 
^thoi^gh  but  three  pays  after])  this  is  a 
Her,  and  no  Baftard,  becaufe  born  within 
EipoufaU. 

a  Fcqie  Covert  h^th  Iffue  in  Advowtry,yet 
Husband  be  able  to  beget  a  Child,  and  be 
mhin  the  four  Seas,  it  is  not  a  Baftard.  Eger* 
'iCafe.    So  it  is  if  a  Woman  elope,  and  live 
id  vow  try  with  another;  but  then  the  Hof- 
muft  be  within  the  four  Seas,  fo  as  by  In- 
to he  ma j  come  to  his  W*fc*     ' 
Rote  that  at  Perfon  (hall  not  be  baftar-  0*$m*jU 
iafter  his  Death,  is  meant  only  in  the  Cafe  t™**  * 3**m 
'  xrdjgigne  and  Mulier  puifne  ;  i.  e.  fuch  a  £?**$*"  hi* 
rd  as  is  born  befpre  the  Marriage  of  his  Fa- 
tod  Mjpther,  who  marry  afterwards :  But 
$tafon  why  «;he  Spiritual  Court  cannot  give 
toe'e  to  annul  a  Marriage  after  the  Death  of 
tatties,  is  becaufe  the  .Sentence  is  given  on- 
tofalute  A#ima>  and  then  it  is^oo  l^te :  But 
(Temporal  Courts  may  take  Conusance  of 
^Matter  it  any  Time  afterwards ;  as  appears  r 

\  £afe  of  Pride  again  ft  the  £arls  of  Bath 
Montague.     Salkeld**  Rep.  1 20.  , 

tune  be  beypnd  Sea  during  the  whole  Time  **'£ '?*?*. 
fcWife*  going  with  Child,  that  Child  is  a  JJfftJg 

rd.    Saik.  flep.  12*,  .    Sea,  a  Baftard 

Bfoere  a.  Child  is  begotten  after  a  Divorce  cbiU  begotten 
l'wfa  iff  thpro*  the  Child  is  a  Baftard,  unlefs  after  Divorc*% 

be  Prool7  of  the  Parties  coming  together;  *Baft*rd* 
it  (hall  not  be  prefumed :  But  it  is  other- 
(eopon  voluntary  Separation.  Salk.  Rep.  123, 
JQne  married  his  firft  Wife's  Sifter,  and  was  The  Spiritual 
Voted  in  the  Spiritual  Court  for  an  inceftu-  Court  tanmt 
Marriage;  and  pending  the  Suit,  the  h**?— ****** 
»d  Wife  alfo  died:  And  Sentence  was  after-  Z%?£*tb 
*k  given,  declaring  the  Marriage  to  b$  void.  0f  eitherPany, 

C  Here- 
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Hereupon  a  Prohibition  was  prayed,  and 
«d ;  for  the  Confequeace  of  this  Proc 
'  Is  to  baftardize  the  iffue,  which  cannot 
the  Spiritual  Court  after  the  Death  of  c! 
the  Parents.  But  it  was  held,  that  the  fu 
Tarty  might  be  punifhed  for  Inceft* 
Rep.  182. 

Baftardy* 

In  what  Court  to  be  proved. 

If  a  Suit  to  prove  a  Baftardy  and  Leg 
be  fifft  commenced  in  the  Ecciefiaftical 
before  any  Queftion  be  moved  of  fuch 
in  the  Temporal  Court  of  the  King,  a 
bitkm  lies  to  reftrain  fuch  Suit ;  and  i 
accompanied  with  Pta&ice  and  Fraud,  t 
Mifdemeanor  punifbable  in  the  Chancery. 
the  Reafon  why  the  Ecciefiaftical  Judge 
enquire  of  Legitimacy  or  Baftardy,  bef 
hath  received  Dire&ion  or  Commandm* 
of  the  Temporal  Court  of  the  King,  is,  I 
the  Court  Chriftian  never  had  Power  to 
meddle  with  Temporal  Inheritances  dir\ 
indirette. 

It  hath  been  refqlved;  that  where  the  < 
on  of  Baftardy  or  Legitimacy  hath  been 
in  the  King's  Temporal  Courts,  and  Iflbi 
it  be  joined  there,  then  it  may  be  tranf 
to  the  Ecclefiaftical  Court  by  the  King's 
to  be  examined  and  tried  there*  and  upo 
"the  Bifhop  ought  to  make  a  Certificate 
King's  Court;  which  Certificate  being  im 
due  Manner  in  Law,  gives  fuch  Credit 
that  all  the  World  (ball  be  eftopped  and  1 
by  it. 

But  in  ah  Afiion  on  the  Cafe  for  callin. 
Baftard,  the  Defendant  juftified  that  he 

'  '  1  BaJ 
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and  it  was  awarded  that  this  fliould 
ferPais,  and  not  by  the  Ordinary. 

19-  ■ 
.1  BaRardy  ought  to  be  tried  by  the  Gemral  Ba» 

and  not  per  Pais,  1 8  Ed.  4,  3.  a    Spe-  Jfcwfr  «*w» 
-lardy /*r />/i/7.    When  the  Ifliie  is  joined  *«**; 
Baftardy,  before  it  fliall  be  awarded  to  fl****** 

inary  to  be  tried,  Proclamation  {hall  be 
of  it  in  the  fame  Court:,  and  after  the  Ik 

be  certified  into  Chancery,  where  Pro- 
ion  (ball  be  made  once  a  Month  for  three 
\\  and  after  the  Chancellor  fliall  certify 
Ae  Court  where  the  Plea  is  depending ; 

it  flteli  be  proclaimed  again  in  the  fame 
That  all  thofe,  whom  this  Plea  doth  con- 
ffluHgo  to  the  Ordinary  to  make  their  Al- 
io H.  6.  cap.  11. 
le  Wife  of  a  Man  who  hath  been  beyond 
rfo  long  Time  before  the  Birth  of  the  Iflue 
the  Wife  hath  in  hh  Abfence,  that  the 

lot  be  his  Iffae ;  this  is  a  Ballard.  HiB. 
f. 1.  in  Camera  SteBata>  Done  and  Egerton. 

In  Refpeft  of  Marriage  unlawful. 

Man  (having  a  Wife)  takes  another  Wife, 
Hi  Iffue  by  her,  living  the  firft  Wife,  this 
}  a  Ballard,  for  the  fecond  Marriage  is 
7  Co.  44.  Kenn's  Cafe. 

[•  Man  marry  hh  Coufin  within  the  De- 
the  Iflue  between  them  is  no  Bafiard  an- 

> Divorce;  for  the  Marriage  is  not  void. 

"  6.  34.  b.    So  it  is  if  the  Brother  marry 

'Iifeot  a  natHfitate,  may  confent  to  Mar- 
iod  hh  Iflue  ihal)  be  legitimate.  Tun.  3 . 
f&ifr  and  JfV/?,  B.R.  ' 
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fiaftard  ty  o«r  Law,  and  Mulier  £7  * £*  Civil 

By  the  Conftkutions  of  the  Pope,  a  B 
born  before  the  Efpoufals  of  the  fame  Pa 
who  after  intermarry,  is  legitimate:  Yet 
pears  by  the  Statute  of  Merton,  cap  p.  the 
refufed  to  accept  fuch  Law  in  this  Realm 
anfwered  to  the  Motion  of  if  in  Parlia 
Nolumus  Leges  Anglia  mutari. 

If  the  Parents  are  divorced  caufa  c$nfan$ 
tatisy  they  not  having  Notice  of  this  at  the 
riage,  the  I  flues  had  before  are  fiaftards  b 
Law,  and  Mulitrs  by  the  Civil  Law. 

Baftard  by  the  Spiritual  Law,  and  Mulic 

our  Law. 

If  a  Man  nltarry  a  Woman  big  with  Chi 
another,  and  within  three  Days  after  fhe 
Kvered,  in  our  Law  this  is  a  Mulier,  and  i 
Spiritual  Law  a  Baftard. 
.  If  a  Woman  elope  and  hath  I  flue  in  Ad 
try,  the  I  flue  is  a  Mulier  in  our  Law,  ai 
the  Spiritual  Law  a  Baftard.  43  Ed.  3.  19 

But  if  a  Man  who  hath  one  Wife  take 
Other,  and  hath  Iffufc  by  her,  this  Iffue  is 
ftard  by  both  Laws  ;  for  the  fecond  Marri 
void. 

DIVORCE. 

What  Divorce  (ball  baftardixtf  ihe  Iffue, 

;    Tit.  Divorce.. 

....     .     . 

At  what  Time  the  Divorce  being  made 

-•  baftaxdrze  the  IiTue,  vide  Tit*  Divot  a 

*feo  oye  que  ilfuit  agree  que  Ji  un  ad  ljft 

ftard  eign  per  un  feme  &  puis  Id  feme  ri 

% 


ip.ffl.     O/Bqftardy. 

ner}  &  U  Baron  morujl  depuis  la  dit  Ternt 

a  lui  per  que  el  ad  le  baftard  &  ad  IJJ'ue 

fit  per  lui  (T  h  Baron  moruft,  que  fi  en 

feletaflard  enter  eriles  terret  de  queux  fon 

wft  feife  &  ad  IJfue  &  morufl,  que  ceo 

Mdefcent  que  barrera  le  Mulier  a  claymer 

\ts  terresy  tar  le  maxime  tient  lieu  ou  U 
Hf  eft  profecut  &  nemy  ou  un  marriage 
ovejque   un   eftranger.      Ex   Manufcrip. 

SJBrownloe. 


Baftardy,  where  triable. 

leral  Baftardy,   or  unq\  accouple  en  tcyql 

ri'mny*  is  triable  by  the Bifhop's Certificate; 

[Special  Baftardy,  as  whether  one  was  born 

fotten  before  the  Efpoufals ;  or  whether  a 

m  be  a  Man's  Wife,  or  not  •  or  whether 

Irere  married  to  another  before  :  thefe  Mat- 

if  * 

ting  fpecially  alledged,  and  put  in  Iffue,  it 
tried  per  Pais.     Hard.  2.  tfj.  Ajhfiela* 

Baftardy  be  pleaded   in  one,  for  that  he 

lorn  of  a  fecond  Wife,  Jiving  the  firft,  this 
tried  per  Pais  •  for  the  Marriage  is  void. 
$4.  adjudged. 

pffue  be,  whether  a  Baflard  or  1  Mulier, 

j8  be  tried  by  the  Ordinary. 
if  the  Iffue  be,  whether  a  Baftard,  or  born 

kin  the  Efpoufajs,  it  feall  be  tried  per  Pais 

'  4.  8. 

if  the  Iffue  be,  whether  born  before  Mar- 
it  fliall  be  tried  per  Paisy  for  this  lies  well 
Conufance  of  the  Cou&try.    1 1 II  4.  84. 
an  Iffue  againft  an  Infant,  if  Baftardy  be 

led  in  the  Infant,  this  fball  not  be  tried  by 

K)rdioary,  but  per  Pais ;  becaufe  the  Infant 
compellable  to  take  Iffue  upon  it;  for  then 

C  3  he 
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be  would  lofe  the  Advantage  of  the  Inqui 
Circumftances,  and  fo  no  I  flue  ftall  be  j< 
upon  this ;  and  if  I  due  be  not;  joined  bet 
the  Parties,  the  Ordinary  fhai]  not  try  it 
AJf.tf. 

If  Baitardy  be  pleaded  in  Abatement  c 
Writ,  and  the  other  faith  he  is  a  Mutter 
(hall  be  tried  per  Pais,  becaufe  it  is  not  pel 
tory.  49  Aff.tf. 

Who  only  may  write  to  the  Bijhop  to  ce 

Baflardy. 

Note;  None  but  the  King's  Courts  of  R 
as  the  Court  of  King's  Bench,  Common  } 
Juftices  of  Gaol-delivery,  and  fuch  like 
write  to  the  Bilhop  to  certify  Baflardy, 
erty,  Loyalty  of  Matrimony,  and  fuch  lil 
clefiaftical  Matters ;  for  it  is  a  Rule  in 
'That  none  but  the  King  can  write  to  the  Bx 
certify^  and  therefore  no  inferior  Court,  a 
don,  Norwich^  York,  can  write  to  the  B 
therefore  in  fuch  Cafes  the  Plea  ought  to 
moved  in  Banco,  and  this  Court  ought  tc 
%o  (he  Bifbop,  and  after  to  remand  ic 

i  Infl.  i?4* 

In  Affize,  if  the  Tenant  faith,  that  A.  ■ 
ther  of  the  Plaintiff,  took  B.  to  Wife,  a 
Iffue  the  Plaintiff,  and  after  they  were  dh 
and  fo  the  Plaintiff  a  Baftard:  to  whi 
Plaintiff  faith,  that  he  is  a  Mulier;  upon 
4  Writ  is  dire&ed  to  the  Bifbop,  who  o 
tb?t  the  Plaintiff  was  born  in  Loyal  Mae, 
without  fully  certifying  that  he  is  fully 
lier\  and  although  the  Tenant  had  ac 
ledged  in  bis  Plea,  that  there  was  a  irii; 
and  that  the  Plaintiff  w&s  born  in  it ; 
caufe  if  there  were  a  Divorce,,  then  this  \ 
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ful  Marriage,  the  Certificate  aforefaid  is 
,  which  certifies  that  he  was  born  in  law- 
mage.    43-^.43. 
pon  Iflue  of  Baftard  6r  not,  if  the  Ordi- 
certify  that    the  Plaintiff  was  a  Mulier 
per  Inquifttiouem  invent t ;  this  is  good, 
at  certifying  generally  Legitimus.  3  H.  d. 
lardj  ?.  v 

a  Writ  iffues  to  the  Bifliop  tb  certify  if  J*S. 
Ballard,  if  he  make  a  Certificate,  yet  if  he 
not  remand  the  Writ  which  conies  to  him 
rrant  the  Certificate,  it  is  not  good.  41  4Q'> 
adjudged. 

'a  Writ  iflue  to  the.  Archbifliop,  Gardein  of 
Spiritualties  fede  vac  ante  of  the  Bifhoprick 
faentrj  and  Lichfield,  to  certify  whether  A, 
ever  wcotfp/e  en  loyal,  &c.  and  he  returns, 
I  Dr.  Babingtoriy  his  Cornmiffary  of  Coventry 
tUcbfieldy  had   enquired*  &c+  this  is  not  a 
IReturp,  becaufe  delegata  potejlas  non  po- 
itUgarii  but  the  Return  ought  to  have, 
in  tb$  Name  of  the  Archbifliop  himfeif/ 
7  Jac.  Foliams  Cafe, 
f  between  Strangers  another  be  tried  a  Ba- 
Ifa  Paisy  this  (hall  not  bind  him  that  is  fo 
"•>  becaufe  he  is  a  Stranger  to  the  Trial, 
Wnot  have  an  Attaint,    Dofl.  and  Stud, 
k "     '        ' 

f*Man  be  certified  a  Baftard  by  theOrdina- 
anAftion  perfonal,  he  (ball  be  bound  per- 
tally,  as  well  as  in  Anions  real.  \$  H.  6. 
k 

Jthe  Defendant  be  certified  a  Baftard  by  the 
dinary,  yet  the  Certificate  after  fhall  lofe  its 
<*>  if  the  Plaintiff  be  afterwards  nonfuited, 
then  the  Certificate  is  not  of  Record.  1 8  Ed. 

C4  Of 
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.    Of  Baftard  eigne  and  Mulier  puifne  in  C<$ 

Defcents. 

A  Man  f<?ifed  of  Lands  in  Fee,  and  hath'  ] 
Baftard  eigne  and  Mulier  puifne,  and  diet 
the  Baftard  enters,  and  the  Mulier  dies,  his1 
friviment  enfeint  with  a  Son,  and  {he  Bai 
hath  Iflue  and  dies  feifed,  the  Son  is  bornlj 
Right  is  bound  for  ever ;  but  if  the  Baftard 
feifed,  his  Wife  enfeint  with  a  Son,  the  Af! 
enters,  the  Son  is  born,  the  lflue  of  the 
ftard  is  barred ;  for  there  muft  be  not  or 
dying  feifed,  but  a  Defceht  to  his  lflue. 

Note*  That  the  C^ftt  of  Baftard  eigne  and 
Iter  puifne  differs  from  the  common  Cafi 
Defcents  and  Bars;  for  Defcents  do  only  toft 
Entry  of  him  that  Right  hath,  but  leaver!} 
to  his  Aftion :  But  now  if  a  Man  feifed  of  L 
in  Fee  hath  Iflue  two  Sons,  Baftard  eigne 
Mulier  puifne,  and  the  Father  dies,  the  Bai 
enters,  claiming  as  Heir  to  his  Father,  and 
cupieth  the  Lahd  all  his  Life,  without  any 
try  made  upon  hhA  by  the  Mulier,  and  the 
ftard  hath  Iflue,  and  dies  feifed,  and  the  I 
defcends  to  his  Iflue,  who  entereth  ;  in 
Cafe  the  Mulier  is  barred  for  ever,  both  o 
Entry  and  of  his  Aftion  ;  for  tfie  Iflue  of 
Baftard  is  become,  in  Judgment  of  Law,  as 
Jul  Heir :  For  it  is  the  ancient  Lawi  Juftum 
eft  alt  query  poft  mortem  facere  Baftardunt, 
toto  tempore  vita  fua  pro  legitimo  habebc 
j  Inft.  224.    8  Co,    Lechford'i >  Cafe. 


hw  EJlates  may  be  limited  to  a  Baftard  %y  <f 
refuted  Name,  or  not. 

L:  If  a  Remainder  h  limited  to  7  $  Son  of  Ifc 

although  he  be  a  mere  Baflard,  and  no  Mu- 

by  the  Spiritual  Law,  yet. if  he  be  reputed 

his  Son,  it  is  a  good  Remainder:  But  if  an 

iftate  for  Life  be  made,  the  Remainder  to  the 
liie  of  the  Body  of  J.  &  or  of  him  begotten 
the  Body  of  4*  S.  if  he  hact}  afterwards  il~ 
jitimate  I  flue,  yet  this  iflue  (hall  never  take 
lis  Remainder,   becaufe  he  cannot  have  the 

deputation  of  iflue  before  Jus  Birth.  1  Inji.  3.  b. 

ft  A.  makes  a  Fepffmejpt  in  Fee  to  the  Ufe  of 

tfelf  for  Life*  the  Remainder  to  the  Iflue  Male 

one  Mary  Lloyd,  of  her  Body  begotten  by  A. 

Feoffor,  whether  he  be  lawfully  begotten 

not,  fo  that  hg  be  the  reputed  Son  of  A.  it  is 

icient  for  him  to  intitie  himfelf,  to  fay,  that 

is  the  Son  of  the  faid  A.  begotten  on  the 

of  the  faid  Mary  Lloyd,  and  that  he  is  fo 

rated  in  the  common  Reputation  of  theCoun- 

r,  although  he  was  not  born  nor  in  effe  at  the 

ime  of  the  Remainder  gtanted :  And  although 

lere  are  lawful  Iffuei  between  them  which  are 
ufut  to  the  Baflard ;  for  the  Perfon  who  is  to 

ike,  is  certainly  defcribed ;  for  the  Baflard  of 

Woman  is  certainly  known  to  be  heT  J  flue ; 

this  is  limited  to  the  eldeft  Iflue.  Mich.  38 

39  Etiz,.  Blodwel  and  Edwards. 

But  though  a  Baflard  be  la  reputed  Son,  yet 

is  not  fuch  a  Son,  in  Confiderat  jon  whereof 

an  Ufe  can  be  raifed,  becaufe  in  Judgment  of 

law  he  is  nutlius  Ft  litis .     1  Tuft.  123.0. 
By  a  Devife  of  all  his  Goods  to  his  Children, 

a  Baflard  eigne  (hall  take  a  Portion.  Moor,f.  10. 


* 


Note  1 
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Note  ;  An  Englijh  Merchant  living  bejroi 
Sea  hath  Iflue  a  Son  by  a  Woman  of  tfa 
Country,  who  js  an  Alien ;  although  by  tl 
Civil  Law  Partus  fequitur  ventrem,  yet  it 
not  fo  in  our  Law,  for  the  Child  (ball  be  of  tl 
father's  Condition ;  for  the  Woman  was  Ji 
fotefiape  viri,  quafi  und^r  the  Allegiance  of  o 

Ping- 


CHAP.     IV. 

Qiieen, 

How  the  Queen  is  an  exempt  Per/on  from  ti 
King  in  our  Law.  She  is  not  to  find  Sure  tie 
nor  to  be  amerced.  She  is  to  be  fued  by 
Praecipe,  not  by  Petition.  She  may  inform  I 
her  Attorney  in  Chancery.  Queen  Confort  c 
Queen  Dowager*  in  Cafe  of  Treafon,  Miv-t 
be  tried.  *fhe.  Penalty  for  any  to  marry  th 
Queen  Dowager  without  the  Kings  Licence 
She  is  not  retrained  by  the  Statute  of  i  H.  4 
cap.  6.    She  and  her  Tenants  not  to  pay  Toll* 

T Hough  the  Queen  be  a  Feme  Covert  and  \ 
Subjed,  yet  hat&  {he  3,  Prerogative  as  fh< 
is  the  King's  Wife. 

The  Wife  of  the*King  of  England  is  an  ex- 
empt Perfon  from  the  King,  and  is  capable  o 
Lands  or  Tenements  of  the  Gift  of  the  King,  <*Tr 
and  may  fue  and  be  fued  without  the  King,  a* 
a  Feme  Sole. 

That  the  Queen,  as  Feme  Sole,  may  give  and 
take  folely  without  the  King,  appeareth  by  an 
ancient  Charter  long  before  the  Conqueft. 


ihap.IV?    $9d  jjtyeen  l)omger.    .  fy 

?  I  Ethelfwitb  Queen  of  the  Mercians,  witlj 
u  Confenf  of  my  Eldermpn,  will  give  by 
cf  Grant  to  Cawolf,  my  moft  faithful  Ser- 
!f  vant,  a  certain  Piece  of  Land,  being  Part 
*  of  my  peculiar  Power,  &c.  that  he  may 
u  have  and  poffefs  at  his  Pleafure  as  long; 
u  as  he  lives ;  and  after  his  End  aftd  Limit 
?  of  his  Days,  he  may  leave  it  to  whora- 
"  foever  he  will  for  everlaiUng  Power  and 
<c  perpetual  Inheritance.  .And  we  chargc 
"  all  fecular  Powers  in  the  Name  of  God 
"  the  Father,  Son,  and  Holy  Gboft,  to  ob- 
V  ferve  the  aforefaid  inviolably.  Thefc 
?  Witnefles  fubfcribing  and  confenting 
<c  thereunto,  1  EtheUred  King  of  the 
"  Weft  Saxons ,  and  Burghred  King  of 
?  th^  Mercians'9 

,  When  the  Queen  fueth  any  Writf  the  Writ 
|a!l  not  fay,  If  the  Queen  of  England  JhaU  fe- 
Qtethee,  Sec.  for  (be  ought  not  to  find  Sureties, 
$  a  common  Perfon  ought  to  do ;  for  (he  (hall 
tot  be  amerced.  Vid.  Fitz,.  JB.  de  parco  fofto. 

A  Protedion  may  be  allowed  againft  the 
Qpeen,  but  not  againft  the  King ;  neither  (ball 
PC  Queen  be  fued  by  a  Petition,  but  by  a 
Pracipe. 

The  Queen  may  inform  by  berr  Attorney  in 
fkc  Chancery  by  Enghjh  Bill,  to  have  a  Decree 
made  in  the  Court  of  the  Queen  confirmed  ; 
for  though  the  Queen  be  a  Subjeft,  yet  hath  (be 
a  Prerogative  with  the  King,  as  (he  is  his  Wife. 

Queen  Confort,  or  Queen  Dowager,  in  Cafe 
ofTreafon,  (hall  be  tried  per  pares ',  as  Queen 
Anne>  Wife  of  King  Henry  the  Eighth,  was, 
ttfeh.  22  H.  8.  in  the  Tower  of  London,  before 
the  Duke  of  Norfolk,  then  High  Steward. 

Plqnarty 


*£  Chap.  IV.    Of  the  Qyeen  Conforty  &c. 

Plenarty  by  fix  Months  agajnft  the  Queen* 
a  good  Plea  ;  albeit  fhe  claims  the  Advowfon  1 
the  King's  Endowment.     2  /«/?.  361. 

At  a  Parliament  held  6  H.  6.  it  is  en^&e 
That  no  Man  ftall  contraffc  or  marry  him  ft 
to  any  Queen  of  England,  withoiit  a  fpeci 
Licence  or  Affent  of  the  King,  on  Pain  to  lo 
9H  his  Goods  and  Lands.     2  Infl.  1$. 

If  a  Queen  Dowager  marry  any  of  the  N< 
bility,  or  under  that  Degref,  yet  lofeth  not  11 
her  Dignity;  as  Katharine,  Queen powagpr  • 
England,  married  Ov)en  ap  Meredith  ap  The 
dove,  Efq;  and  yet  fhe,  by  the  N*m$  of  K at hi 
tine  Queen  of  England,  maintained  an  ASic 
-  of  Detinue  againft  the  Bifhop  of  Carlifle.  a  Inj 
50. 

The  Queen  fh$ll  find  no  Pledges,  for  ffie  (ha 
not  he  amerced, 

The  Queen  is  np{  retrained  by  the  Statu! 
of  1  th  4.  cap.  6.  concerning  Grants  by  th 
King.     1  Injl.  155. 

In  the  Cafe  of  a  Quare  Impedit  brought  b 
her,  Plenarty  is  no  PKa,  Quare^ 

The  Queen  (hall  pay  no  Toll. 

If  th$  Queen's  Tenant  alien  any  Part  of  th 
Tenancy  to  one,  and  another  Part  to  anothei 
the  Queen  may  diftrain  any  one  Part  for  th 
Whole,  as  the  King  may  doj  but  other  Lord 
fcail  diflrain  pyo  rata.. 


.  T    ." 


CHAP 
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C  H  A  P.    V. 

Privileges  df  &  Feme  Covert. 

Ub  Mortuary  to  be  paid  at  her  Death.  She  it 
not  within  the  Statute  of  W.  i.  cap.  2  J.  IVhai 
Conditions  in  LawJhaS  bind  the  Wife,  or  no/* 
She  may  not  be  a  Conjlable,  though  the  Cufloni 
be  to  eleSi  by  Houfes*  Lapjefiall  incur  again  ft 
fcr.  Laches  not  to  be  accounted  again/1  her 
far  not  Entry  or  Claim  to  avoid  Defcent.  What 
Privilege  the  Wifejhatt  have  in  Suitsy  by  Red* 
Jin  of  the  Husband  s  Privilege* 

F  a  Feme  Covert  dies,  no  Mortuary  {ball  be 
paid ;  but  if  a  Woman  furvive  her  Husband, 
live  in  an  Houfe  for  a  Year  fole,  with  the 
vernment  of  a  Family*  and  after  dies,  (he 
!1  pay  a  Mortuary,  Linwood  f.  7.  This  was 
tydained  by  the  Confiitution  of  Simon  Langhan. 
The  Statute  of  IV-  2.  cap.  2$.  a  FemeCovert 
tod  Infant  are  not  within  this  Statute,. to  have 
forporal  Imprifonmen;  by  Punifhment  by  their 
Bea,  by  vouching  a  Record,  and  failing  of  id 

What  Conditions  in  Law  JhaB  bind  a  Feme  Co- 

Wrt,  or  not. 

If  Conditions  in  Law  founded  upon  Skill  ind 
Confidence,  as  Offices  of  Par  kfliip  or  Steward-* 
fcip  in  Fee,  &c.  deicend  to  a  Fenle  Covert,  if 
ftie  Condition  in  Law  annexed  to  therti  be  bra* 
ken,  this  (hall  bar  hef  fof  ever :  But  if  Feme 
Covert  be  Leflee  pur  w'e;  or  Tenant  in  Dowet> 
ahd  her  Husband  makes  a  Feoffitient  in  Fee, 
and  the  Leflbr  enters  for  the  Forfeiture,  as  he 

t  may, 
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may,  yet  the  Feme,  after  bet  Husband's  Deat 
may  enter ;  for  this  is  a  Condition  in  Law  wit 
out  an]^  Skill  or  Confidence  annexed  to  tl 
Eftate.     8  Co.  44.  IVtttinghamh  Cafe. 

Women  in  Prifon  by  reafori  of  their  Pregnai 
cy>  have  been  releafed  upon  Bail.  Cro.  Jac.  3  $t 

She  is  punifhable  upon  a  MalefaEtoribus 
Parcis.     Hot.  95 ,  97. 

She  is  irtiprifonable  for  Forcfe.    tlob.  97. 

She  is  punifhable  within  the  Statute  of  1 
Eliz*  for  hearing  Mafs,  and  within  23  Eliz,.  fi 
not  coming  to  Church. 

A  Woman  (though  the  Cuftom  be  to  eleft  I 
Houfes)  may  not  be  a  Conftable.  Cro.  Car.  3  8! 
Proufe*s  Cafe. 

But  Lapfe  (hall  incut  agalnft  a  Feme  Cover 
if  flie  doth  not  prefent  within  fix  Months.  ' 

Regularly  no  laches  (ball  be .  accounted  t 
Infants,  or  Feme  Coverts,  for  not  Entry  orCfaii 
.  to  avoid  Defcents ;  yet  Laches  (hall  be  Account 
cd  to  them  for  Non  performance  of  a  Condi 
tion  annexed  to  the  Eftate  of  the  Land ;  for 
a  Feme  be  enfeoffed,  either  before  or  after  Mai 
riage,  referving  a  Rent,  and  for  Default  of  Pay 
inent  a  Re-entry,  in  this  Cafe  the  Laches  of  th 
Husband  (hall  diflierit  the  Wife  for  ever.   1  InJ 

Privileges  in  Suits* 

If  the  Husband  have  Privilege  in  Chancerj 
it  (hall  not  ferve  for  his  Wife.  P.  C.  Clerk  c 
the  Crown  in  Chancery,  and  his  Wife,  as  Ex 
ecutrix  to  her  firft  Husband,  were  impleaded  /, 
Banco ;  he  brought  a  Writ  of  Privilege  for  him 
felf  and  his  Wife ;  &  non  allocatur ;  but  (he  i 
not  impleadable  there,  nor  her  Attendance  re 
guifite. 

Who* 
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mPrhileges  the  Wifejball  have,  iy  reafon  af 
her  Hus hand's  Privilege  in  A&ions. 

L  brought  Debt  againft  Sir  Simon  Fanjhavi 
I  Us  Wife,  as  Executrix  of  another,  and  filed 
Exigent ;  and  at  the  Return  of  the  £xr- 
the  Defendant,  Sir  Simon,  came  into  the 
voluntarily  and  prayed  his  Privilege,  be- 
hc  was  an  Officer  of  the  Exchequer ;  & 
fiuriam,  The  Defendant  (ball  not  have 
rivilege,  becaufe  the  Adion  was  brought 
"  him  and  his  Wife  en  outer  droit.  Rolle, 
Argument  of  this  Cafe,  took  thefe  Dif- 
ices. 

Where  the  Defendants  are  comihg  to  tiiake  Vhertoku 
Appearance  and  are  arreted,  as  in  22  H.6. . 
tod  where  they  are  fued  in  one  Court,  and 
[usband  demands  his  Privilege,  becaufe  he 

\r  in  another,  as  in  this  Cafe. 
Where  he  is  Defendant,  and  where  he  is 

Where  he  is  fued  in  his  own*  Right,  and 
re  in  the  Right  of  another,  as  in  this  Cafe, 
firft  of  thefe  Differences  he  fliall  have  his 
>,  in  the  latter  not.  Quare,  If  the  De- 
it  had  not  furceafed  his  Time  in  this  Cafe, 
ife  he  demands  his  Privilege  at  the  Exigent  9 
tot  before?  March,  Rep.  149.   Leven  and 

m  Fanjhaw's  Cafe. 
P.  a  Clerk  in  Chancery,  married  a  Feme, 
was  Executrix  to  her  Husband,  Debt  was 
jht  againft  them  in  C.  B.  %  P.  brings  a 
of  Privilege  to  have  the  Aftion  removed 
lancery ;  the  Writ  was  difallowed  by  the 
and  the  Defendant  ruled  to  anfwer  over, 
ife  the  Wife  was  joined  in  the  Aftion  with 

the 
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♦he  Husband ;  aliter,  where  the  Wife  come 
Aid  of  her  Husband  to  follow  the  Suit.  G 
p.  10.  Dyer  $  j  j.  PolSs  Cafe. 

If  the  Husband  Be  folely  impleaded  in  Ba 
end  he  comes  with  his  Wife  to  the  Court  to 
fend  the  Suit,  and  both  are  arretted,  there  i 
(ball  have  Privilege. 


c  ti  A  pA    vi. 

Who  jfmll  be  fdid  td  be  Baron  and  Fem6,  i 
what  Cafes  Marriage  {hall  be  faid  to  be  11 
•r  not. '  i.  In  rtfpm  of  Age  i  Of  the  Tin 
Agreement  or  D  if  agreement  to  the  M&rr'u 
What  Jhall  amount  tofucb  4&rze7nent  or  < 
tigrumetit.  2.  tn  refpeEt  of  AfiHity  or  1 
fanguinity.  What  Marriages  are  withiu 
JLevitical  Degrees  or  not  J  'with  feveral  mb 
Cafes  of  Preconttafts, 

f  Age. 
U  refpeft  of jg^f,nitt" 

CProfqffioq. 

1;  A  GE  In  former  Times,  the  Marriage 
/V  Ward  made  a  conGderable  Title  in 
fcooks.  I  remember  Bratton*  lib.  2./I88.  I 
A  Woman  being  Heir  fine  difpofitione  &  a£ 
Dominorum  hare  it  tat  em  habens  maritari  ho. 
iift;  but  now  the  Law  is  altered,  ana  then 
I  ftiall  not  trouble  the  Reader  with  it ;  oni 
me  obferve,  chat  in  cafe  the  Lord  difparaget 
Ward  in  Marriage  under  fourteen,  that  the 
loft  the  Wardfliip.  Now  there  were  four  G 
of  Difparagement  then  look'd  upon. 

i.  Pr 


ip.  Vf .    Haroh  dni  Feme,  he* 

.  Propter  vitium  AniiHi>  as  Ideot. 
i.  Propter  vitium  Sanguinis^  a$  I .  A  Villenfii'* 
Burgenfisy  i.  e.  a  Mechanick,  Haberdafter* 
[Ser,  &c.  j .  The  Son  of  Daughter  of  a  Per- 
ttainted  of  Tfeafori  or:  Felony,  albeit  par- 
,  for  thfc  Blood  ft  corrupted.  4.  A  Ba- 
$.  An  Alien,  6i  Child  of  an  Alien. 
.  Propter  vitiuni  Corporis,  as  1.  De  membrisi 
ing  ope  rtaticf,  one  Foot,  onfe  Eye,  &c.  i.  A 
formiry,  as,  to  fqtiint,  be  lame,  crooled,  &c. 
Privation,  as  blind,  deaf,  dumb,  &c.  4.  Hbr- 
Difeafes,  as  Lepro(y,  Palfy,  &t.  5.  Natural 
ency  to  havd  Children.  6.  Deflowered. 
Propter  ja&uram  Privi  legit ;  it  to  marry 
Heir  to  a  Widow,  whereby  he  fhould,  b^ 
n  of  the  Bigamy,  have  loft  the  Benefit  oT 
lergy ;  but  that  Bigamy  is  oufted  by  the 
te  of  1  Ed.  6;  caf.  1 1. 

' . '  *         ...      • 

lime  of  the  Agreement  or  Disagreement  to 
the  Marriage,  when  they  marry  infra  annof 
nubiles.  ' 

IfcTime  of  Agreement  of  Difagreetrient  for 
iWoman,  is  at  Twelve  or  after ;  and  for  tb6 
at  Fourteen  or  after ;  and  th&rd  needs  bd 
»v Marriage  if  they  fo  agree;  but  difagree 
Ccfonot;  before  the  faidAges;  but  then 
may  difagree,*  ktid  mafry.  themfelves  tol 
VwftHout  afty  Divorce  ;and  if  once  they 
'lConfent/ they  can  oe vet  .difagree  after. 
*7$f.    2  Co.  1 6. 

[i.Man  at  Foort&n  inafrrfa  Wtfman  at  thd 

Tetor,  at  her  Age  of  Twelve  he  pfiay  difc. 

%  as  well-as  flie  may,  tho*  he  \frere'  of  the 

ofConfeAt-  Becatffe  in  Contrafts  of  Ma- 

botK  muft  be  bpiJnd,  of  equaf  Eleftirofl 

igreement  given  io  both :   S61  it  is  e  coti^ 

D  ,    torfoi 


it 
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verfoy  if  the  Woman  be  of  the  Age  of  C 

and  the  Man  under. 

What  amounts     If  a  Man  marry  a  Woman,  who  is  witl 

uaDifagrei-  Age  of  twelve  Years,  and  after  the  ^ 

menu  agrees  to  the  Marriage  within  the  Age  of 

Years  aifo ;  and  after  the  Age  of  twelvi 
marries  with  another ;  ttoirtr  the  firft  M 
is  abfclutely  defeated,  fo  that  he  may  ta 
other  Wife;  for  although  the  Difagr 
within  the  Age  of  Cbnfent  was  not  fui 
yet  the  taking  another  Husband  after  i 
of  Confeot  affirms  the  Di&greement, 
the  Marriage  is  void  ab  initio  *  as  it  \ 
judged  in  Babingtoni  Cafe.  But  if  a  Ms 
ry  a  Woman  within  the  Age  of  twelve 
and  after  the  Wife  at  eleven  Years  of  i 
agrees  to  the  Marriage,  and  after  the  H 
takes  another  Wife  and  had  I  flue  by  h 
Is  a  Baftard ;  for  the  firft  continues  nc 
{landing  the  Difagreement  of  the  Worn 
(he  may  not  difagree  within  the  Age  of 
Years,  and  fo  her  Difagreement  was  v< 
Roll.  Air.  341. 

A  Feme  marries  with  J.  &  and  witl 
Age  of  twelve  Years  difagrees,  and  marri 
another,  the  fecond  Marriage  refolved 
good  •  for  the  Church  providing  agai 
Change  of  Luft,  prohibits  Divorces ;  bi 
under  the  Age  of  twelve  Years,  is  n 
fuch  Mifchief.  Per  Noy>  Banjfter*  Cal 
Djer  17.  in  Margins.  And  by  him  & 
by  Durefs  is  good,  againft  the  Opinion 
wtcky  Palmer  jz.  otherwife,  by  fuch 
tions,  Divorces  would  be  frequent  to  fat 
Lufts  of  Men. 

.  If  a  Man  within  tlbe  Age  of  Fourtee 
a  Wife  of  Twelve,  or  more>  this.  is. a  M 
and  they,  are  Baron  .ami  Fame  4sfa8o; 


laptVL   Baron  and  Feme,  &e. 

»c  Husband  may  have  Trefpafs  de  mutter i  hl» 

~icum  Mis  viru  7Vm  i  i*Jac.  B.  j£  Brad^ 

and  Fletcher.    And  if  the  Man  come  to 

teen,  and  make  any  Continuance  of  the 

m,  this,  lhall  be  a  good  Agreement  to  ftie 

irriage,  (o  as  it  afterwards  fhall  not  be  de- 

Itcd.  ... 

If  Disagreement  be  before  the  Ordinary; 
they  can  never  after  agree  to  make  it  a 
I  Marriage,  though  within  the  Age  of  Con* 

»,   Quare.    .  , 

Debt  on  Obligation  by  Baron  and  Feme;  the 

fendant  pleads  the  wife  had  another  Huf- 

*  in  full  Life.    The  plaintiff  replies,  that  the 

*  ad  annos  nubile  s  dlfagreed.  The  Defau- 
lt demurs.  The  Qtreftion  \fras,  If  he  ought 
agree  or  difagree  before  annos  nubile s  ?  Pet 
jbami  If  fbc  iharry  another  Husband  infra 
m  whiles,  this  (hall  be  a  Disagreement.  But 
was  adjudged  fro  Quer.  becaufe  Cohabita- 
on  was  with  the  fecond  Husband  all  the  Time 

Mer  the  Years  of  Content.    Moor  575.  War* 
*  ft  fy  Feme  againft  Balington*        ' 
It  was  a  Queftion,  it  the  Death  or  tfie  Ba- 
il* before  the  Years  of  Confent  of  the  Wife/ 
tb  defeat  the  Mafrfege  ab  initio,  as  Difagree- 
it  (hall  do,  or  had  diflblved  it  without  Dif- 
rmuke  ?  And  per  Curiam,  It  hath  diflblved 
difaffirmed  it;  for  the  Baron  dying,  there 
not  any  Marriage ;  and  Sponfalia  may  be  be- 
^  the  Years  of  Aflfcnt;  bbt  tie*  Patrimony. 
741.  Sir  Arthur  George., 
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What  Marriages  are.  within  Levitical  Degm 

or  K<ft. 

IN  the  Statutes  of  iy  HI  84  cap.  21.  and  2! 
H.  8.  cap.  7.  the  Degrees  prohibited  in  th 
1 8th  of  Leviticus  are  truly  fet  down;  and  no 
only  Degrees  of  Kindred  and  Confanguinitj 
but  Degrees  of  Affinity  and  Alliance  are  fe 
down,  and  may  be  bed:  illuftrated  and  viewe< 
in  this  Scheme. 

Of  the  Man's  Part* 

Degrees  of  Confanguinity  prohibited,  or  a  Mai 

may  not  marry 

t  1 

his  Father's  Sifler.Jhij  Mother.|his  Mother's  Sifta 

II 

his  Sifter. 

II 
his  Daughter. 

11      •. 

the  Daughter  of  his  Son  or  Daughter. 

Of  the  Woman9 s  Part. 

Degtees  of  Confanguinity,  or  a  Woman  may 

not  marry 

her  Father's  Brother.  |  her  Father.  |  her  Mother's  Brother, 

II 
her  Brother. 

-II 
her  Son. 

II 
the  Son  of  her  Son  or  Daughter. 


uKtp.VI.  Baron  and  Fem,  &o.  §y 

i 

On  the  Man's  Part. 

Degrees  of  Affinity  prohibited,  or  a  Man  may 

not  marry 

hVadc^Wifc^Fathcr's  WifclPathcr's Wife's  Daughter, 


II 

,  Us  Brother's  Wife. 


11 

k   his  Wife's  Sifter.' 


•    }>i$  Jon's  Wife,  or  Wife's  Daughter. 

II 
the  Daughter  of  bis  Wife's  Son  or  Daughter. 

» 

'  On  tbeWomatis  Part: 

Degrees  of  Alliance  prohibited,  or  a  Woman 

may  not  marry 


ler  Aunt's  Husband. 
l«r  Sifter's  Husband. 


hit  Mother's  Husband 

II 
her  Husband's  Brother, 


her  Daughter's  Husband, 
the  Son  of  her  Husband's  Son  or  Daughter. 

m 

\  The  Aft  of  1 3  ff.  8.  provides  for  two  Things ; 
ftefirft  was  againft  theDiffplution  of  Marriages 
tafammate  W^  bodily  Knowledge,  upon  Pre- 
face of  Precontracts ;  the  other  by  Reafon  of 
*hcr  Prohibitions  to  marry  than  God's  Law  re- 
stored,: But  that  Qaufe  about  Preqontrafts  is » 
tyealed,  2  £.  <$.  cap.xj.  I  Eliz.  caf.i.  Stat. 
Ijtf.8.  cap.  22.  1 8  if.  8.  'caji,j&i6.  32  H.  8. 
ty.38.  arc  the  Statutes  whkfh  concern  Mar- 
fan within  Levitical  Degrees, 

P  3  Mar. 
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Marriages  between  Co  ijfin- Germans,  and  a 
Marriages  onward*  bet  weep  CouGn^Gennani 
are  by  the  Statute  of  3  a '££8.  cap.jS.  mad 
lawful. 

All  Marriages  are  lawful  which  are  not  pre 
hibited  within  the  Levitical  Degrees. 

Harrtfoti  married  his  Grandfather's  Brother 
Wife  by  the  Mother's  Side  ;  this  was  held  la  wfi 
by  the  Judges.  Vaugh'an**  Rep.  fltc»  Harrifon  an 
Burwel,  where  yob  may  read  excellent  Learn 
ing  about  the  Common  Law's  Conufance  as  t 
Marriages,  and  of  the  Conftru&ion  of  the  Li 
vitical  Degrees.    Vide  ?  Vemris  o. 

•*  ■  r  • 

JUgula.  Q}*&  eandem  babent  rathuem  propinquitaU 

';         cum  eis  qua  nominatim  prohibentur  :  And  there 

fore,  thb  the  Marriage  of  the  Nellie  w  cum  am 

ta  &  thatertera  is  forbidden  by  the  faid  1  8tl 

Chapter  of  Leviticusy  and  yet  the  Marriage  c 

rhe  Uncle  with  ?h$  Niece  is  rfit  by  dxprd 

Words  prohibited,  yet  the  fame  i;  prohibited. 

$0  Cro:£liz.  *$$.  Matin  %  Cak    Mann  bai 

married  his  Wife's  Sifter**  Daughter,  for  whit 

he  was  fued  before  the  High  CommUOoners 

for  tho'  this1  was  not  exprefily  forbidden  by  th 

Levitical  Degrees*;  y^t  becaufe  Degrees  mor 

remote  are  forbidden,  they  gave  Sentence  c 

J>iyorc€;  and  he  founded  his  Prohibition  0 

the  Statute  of  3  2  ff.  8.  cap.  38.  and  a  Confute 

tion  was  granted,  becaufe  the  Prohibition  is  nc 

to  be,  if  it  be  within  the  Levitical  Degrf  es ;  ao 

here  it  was  general,  and  therefore  not  good. 

,    In  Siierfin^  p.  434,    Mich.  21  Car.  2.    B.l 

Heyward.  and  bis  Wife  againft  Horn* 

It  was  moved  for  a  Prohibition  to  the  Spiri 

tual  Court ;  arid  the  Sugeftion  was,  that  the 

proceeded  there  to  excoramuaicate  the  Plain 

tiffs,  becaufe  the  Plaintiff  H.  had  efpoufcd  tb 

*  .  ,  -   •  .  othe 
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ip>  VL    5?/xre>*  tf  ttd  Feme,  &c. 

Plaintiff,  who  was  his  lad  Wife's  Sifter's 

{hcer ;  and  it  was  granted.  Vid.  Moot  907. 
to/to.  551. 

}mius  de  Jure  Belli 3  lit.  2.  f.  i$j.  felt.  ns 
diftinguimeth  well,  that  lineal  Parents  are 

prohibited,  not  collateral  a  fee  n  ding  or  de- 
ling ;  and  to  this  the  Court  inclined. 

le  Plaintiff  fued  one  in  the  Ecdefiaflical 
for  marrying  his  Sifter's  Daughter,  and . 
Defendant  prayed  a  Prohibition,  becaufe  out 
the  Levitical  Degrees ;  bat  it  was  denied,     , 
rafe  it  is  a  Caufe  of  Eccleftaftical  Conufance* 
fw.  4^4* 
[fa  Man  marry  his  Mother  or  Sifter,  they  are 

md  and  Wife  until  a  Divorce, 
it  if  a  Wife  take  afecond  Husband,  living 
lirft  Husband,  this  Marriage  is  void  by  our 
r,  as  by  the  Spiritqal  Law,  contra  9  H.  6. 14. 

le  had  married  the  Widow  of  his  Brothers  WUtUtM**- 

and  the  High  Commiffioners  adjudged  it  n*g*  h*  north* 
Jt :  Bat  per  Curiam,  This  Marriage  is  lawful,  *  f  *J*^iritfc 
S*atp  H.  8.  and  28  ».  8.    And  this  Mar-  2J2SB : 
je,  being  within  the  Levitical  Degrees,  thall  iy  thtCom- 
determined  by  the  Compion  Law ,-  and  fo  monLaw* 
Judges  have  *aken  upon  them  the  Expofi- 
of  the  Levitical  Degrees,  by  Force  of  the 

itc  of  3  2  /£  8.  as  appears  by  fyrfon*  Cafq 

ibred  in  Coke's  New  Entries.    Litu  fief.  % 

Willianit  Cafe. 

>hibitian  was  denied  to  the  Ecctefiaftxcat 
irt,  in  Suit  there  to  diflblve  an  inceftuous 
image  of  his  Brother's  Daughter.  Sir  Thomas 
\nes  191.    Margatride*  Cafe.    Though  the 

rftiop  was,  that  Land  fettled  on  the  fa  id 
rriage  fhould  be  drawn  into  Queftion  in  the 
ritual  Court;  but  no  Prohibition  was  granted 
?s&r'$Cafi? ;  for  upon  fuch  Pretence,  inceftu- 

$  4  QUI 
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pus  Marriage  may  be  (helter'd  ;  and  this  J 

Ijes  properly  in  the  Spiritual  Jqrifdi&ion. 

Cafe  was,  Collet's  Wife  was  the  Sifter  of  h 

pier  Wife,  now  d$adj  but  upon  Inform^t 

(he  Court,  that  the  §uit  in  (he  Spiritual 

was  only  a  Contrivance  of  Collet  to  gaii 

Power  to  difpofe  of  the  Eftate j  an4  CoSt 

father,  at  fir#  Inftanpe  had  confeffed  the 

Carriage,  and  tfye  Spiritual  Court  was.  res 

give  Sentence  for  the  Diyorce  upon  his  C 

{ion  without  farther  Eyjdence :  The  Cour 

pofed  there  fbould  be  a  Trial  at  Com  mo  r 

upon  a  feigned  Aftion,  wherein  the  Iflue  1 

fee,  Whether  ever  Colkt  was  married  to  the 

of  his  Wife?    Whi^fi  being  jefufed,  Daj 

given  to  IhewCaufe  why  the  Prohibition  £ 

not  be  gfanted,  and  Proceedings  to  be  ftaj 

the  Interim,  and  fo  from  Term  fo  Ten\v 

'fhomas  Jona'$  Rep.  313*  Collet's  Cafe. 

terfas  pre-         AJtho*  by  {he  Stat.  3  2  fj.  8.    cap.  31.  al 

tontratted;  0*   [on$  ^rQ  allowed  to  mjrry  that  are  wjihou 

*Allmttunc*  Levitical  t)egrees;    yet  Perfons  precontrs 

pahibited  0     or  under  a  perpetual  Impotence,  are  prohi 

ptarty.  to  marrjr-  2  JSent.  1 5.  j^nc|  to  marry  bis-Brot 

Marry?*?  a    Wife,  or  the  Wife's  Sifter.,  is  prohibited  b 

ItWiVs™?'  Sts»tu^  and  not  ty  tbe  Levitical  £aw.  3  \ 

L,  mt'pM-  1 T  tbe  mVW'm$  « -M^n^s  Wife's  Si%r  w* 

%}udby  tie]     bidden  only  during  the  Wife's  Life  by  the 

Lcvincal      faical  Law;  for  the  Words  of  the  Text,  1 8  L 

Law,  hut  by    y.  !§.   are,"  Neither  fialt  thou  ta\e  to  ffAf 

*'  Sfftfit  to  vex  her9  to  uncoyer  her  NakedntJ 

fidjes  the  ether  in  her  l>ife-tiwe  ;  (or  pqlyg 

with  non-grohi^jted  perfons  was  allowed 

$ews.\ 

Marriages  j#       Marriages  in  the  afcending  and  defcen 

tZdtZlZ   Line^  *re  P^ibitea  without  Limit,  but  nc 

LhJrMtoJd  between  Collaterals,    zVent.1%. 

tyitbotitLi'miU 
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Courts  of Com- 
mon Law  de- 
termine what 
it  within  the 
Levi  tic*  I  De- 
grees, nottb* 
Spiritual 
Ccmrt. 


ip,  VI.    'Baron  and  Fem$>  &c. 

'he  Ecclefiafiical  Courts  may  take  Conufans 
and  punifli  Perfons  marrying  within  the  Le- 
ft^/Degrees,  but  cannot  Determine  what  is 
iin the Levit teal  Degrees  and  what  not;  and 
pdingly  the  Judges  will  grant  a  Prohibition 
le  Ecclefiafiical  Courts,  where  a  Marriage  is 
led  to  be  without  the  Levitical  Degrees. 
\m.  15, 22. 

to  Divorce,  declaring  the  Marriage  to  be 
I,  Vide  infra  Tit.  Divorce. 
Is  to  Profeffion,  that  is,  yrhen  one  is  regular 
profeft  under  certain  Rules,  as  to  become 
lof  the  four  Orders  of  Friers,  or  a  Monk, 
|on,  or  a  Nun;  it  was  held  in  our  Books, 
if  a  Deacon  or  Prieft  take  a  Wife,  the  Mar- 
was  hot  void,  but  voidable  by  Divorce : 
lif  a  Man  marries  a  Nun,  or  a  Monk  mar- 
another   Woman,  the  Marriage,  is  void, 
[the  Iffues  are  Baftards,  becaufe  they  were  - 
Perfons  in  Law,  and  are  under  a  Vow  of 
iity.    1  Infl.  j?8.  12  Co.  8. 
an  Ideot  contract  Matrimony,  this  is  good 
Ifcall  bind  him,  as  was  judged  in  Style  and 
Vs  Cafe,  3  jfac.  1.  cited  iq  Siderf  Scot  and 

ft  Cafe  1 1 2f 

*  *   -  . 

PrecontraSt. 

Conftru&ion  of  the  Civil  Law  the  Wife  is  Matrimonial 
before.tte  Efpoufals  by  Contrafi;  for  if  C/"£"?cf 
have  Carnal  Copulation  after  Contraft,  they  „£'"**'   *5 
not  be  punidied  for  Adultery  or  rornica-  fc^,. 
only  for  Contempt  againli.an  Edift  of  the 
eh,  which  hath  prohibited  carnal  Copula- 
Wore  the  Efpoufals  folemnized  in  facie 
s*    If  3  Legacy  be  given  to  a.  Woman      , 
txor  fuerit,  and  ft e  contract  her'felf,  file 
demand  the  I  egacy  in  the  Spiritual  Court, 
te  the  Efpoufals  celebrated.     Moor  j  70.  in 
'« Cafe.  CHAP. 


4*  H<m  Marriage Jhall  he  tried*  Chap.  VI 

C  H  A  P.    Vtt. 
Trial  of  Marriage. 

Where  and  in  what  Cafei  Trial  of  Marti  age  fi 
be  by  the  Bijhop's  Certificate,  and  where  in  F 
Of  the  IJfue  n'unque  accouple  en  loyal  mat 
mony,  where  to  be   tried.    If  the  Jffue 
whether  (he  be  a  Feme  Covert  or  Feme  St 

.  where  tQ  be  tried,  and  the  Reafon  of  the  D 
ference.  The  Diverfity  between  a  Martu 
in  Right  and  a  Marriage  in  Poflefjion  or 
F*<So;  and  the  Confluence  of  the  Div 
Jity.  The  Day  and  Place  is  omitted  in  \ 
B  flop's  Certificate,  if  good.  The  Form 
the  Bijhops  Certificate.  The  Credit  the  L 
gives  /p  iu 

MAtrimonial  Caufes  are  of  Spiritual  Cog 
zance,  as  the  Right  of  Marriage,  2Vi 
que  accouple  en  loyal  Matrimony,  Divorces.  4 
Bunting  %  Cafe,  7  Co.  44.  And  fo  Baftardy  j 
neral,  but  not  the  Confeqqent*  or  Appur 
nants  of  Marriage,  a$  the  Age  of  Confent  it 
be  tried  at  Common  Law.  So  it  b  faid  48  £ 
1 8.  All  Matters  of  Marriage  ate  not  matria 
xiial,  fo  as  to  appertain  to  the  Spiritual  Cot 
And  Fitz.b.  N.  B.  644*  a.  takes  a  Difference  I 
tween  A&ions  for  Money  given  in  Marria, 
and  given  by  reafon  of  the  Marriage.  In  I 
laft  Cafe  the  Spiritual  Court  fhall  not  have  O 
nizance,  though  in  the  firft  Cafe  it  (ball ;  I 
caufe  it  is  not  Matter  meerty  occasioning  I 
Marriage,  but  as  Reward  of  it.    Sid.  1 1  J. 


Wh 
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re,  and  in  what  Cafes,  Trial  (hall  he  by  the 
Bijbofs  Certificate,  or  in  Pai$,  or  not. 

ic  Right  of  Erpoufals  is  evermore  triable 

le  Bifcop^s  Certificate  j  as  if  the  I  flue  be  ac~ 
e*  loyal  matrimony  or  not;  this  is  triable 

f«  Bifliop,  and  not  per  Pais.  7  H.  4.  25. 

'6. 1 8,  So  if  fuch  I  flue  be  in  a  Writ  of 

fr,  it  (hail  be  tried  by  the  Bifhop ;  fo  in 

il :  But  whether  a  Woman  be  a  Feme 

or  iolty  is  always  triable  per  Pais :  So 

ie  Iflue  be  Wife  or  not  Wife,  married  or 
irried,  it  is  triable  per  Pais.  7  H.  4. 25. 

a  Feme  and  her  Husband  bring  Trefpafs, 
fon  Feme  (hall  be  tried  per  Pais :  So  if 
covert  bring  Aflize,  as  a  Feme  fole,  if  the 
it  faith,  (he  is  a  Feme  covert,  it  (hall  be 
by  the  Aflize.  In  Aflize  by  Baron  and 
the  Tenant  faith,  that  the  Wife  is  the 
of  a  Stranger.    The  Demandant  faith, 

the  Marriage  between  them  was  within  the 
'  Confent,  and  after  at  twenty  Years  of 
took  him  to  Husband,  &  ifjintfa  Feme, 
\t  the  Wife  of  a  Stranger ;  this  ihall  be 

tfir  Pais*  49  E4. 3 . 1  j.  b*  If  del  Goodcheap'% 

Debt  (he  defendant  pleaded  ne  unques  nc  unqucs 
en  Loyal  Matrimony  ;  whereupon  the  accouple, 
demurred ;  and  it  was  held  to  be  an  ill  *>M  "  **  an 
becaufe  it  puts  the  Matter  upon  Trial  up-  *"«"«>•*«■ 
[Certificate,-  but  the  Plaintiff   might  have 
fcd  no  Jvlarriage  in  Faft,  for  that  'would 
tfcen' tried  per  Pais,     judgment  pro  Quer. 
r's  Rep.  50. 

a  Cm  in  vita,  if  the  Iffue  be  whether  the 
>r  were  hex  Husband,  it  ihall  be  tried  per 

Pais 
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Whether  a 
Carriage  be 
fofemmzed 
Jball  be  tried 

yer  Pais. 


Whether  Co- 
veiture,  orfofa% 
Jb/tll  he  tried 
per  Pais; 
but  accouple 
cn%  loyal  ma- 
trimony ly 
the  Bijbop,  and 
the  Reafon  of 
the  Dfoerjity. 
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Pais,  for  the  Afiion  lies,  if  be  were  her  H 
band  in  fafto* 

In  a  Writ  by  W-  C.  and  M.  his  Wife;  if 
MTue  be  whether  (he  were  the  Wife  of  IV.  C 
Abatement  of  the  Writ,  this  dull  be  tried' 
Pat*.  39  E.  3.  itf«  ; 

In  a  Writ  pf  Covenant  to  allure  certain  La 
within  twenty  Days  after  the  Marriage  (bit 
nized  between  A.  and  B.  If  the  Iflue  be  wi 
ther  there  were  any  fuchvMarriage  folemni; 
or  not,  thjs  (hall  be  tried  per  Pais,  and  not 
the  Ordinary,  Mich-  4  Jac.  B.  R.  Fletcher  i 
Muffet. 

If  A.  Covenant  with  B,  that  if  B.  marry  w 
{he  Daughter  of  A.  rite  &  legitime  fecundum  J 
get  Ecclefiafticas,  he  will  affure  to  2?.  a  Copybj 
Eftate.  B.  bropght  his  A&ion  of  Covenant,  1 
pledget h  that  he  rite  &  legitime  efpoufed  1 
Daughter  of  A,  upon  which  Iflue  was  joim 
and  found  for  the  Plaintiff.  Exception  was 
Jcen,  becaufe  it  ought  to  be  tried  by  Certific 
and  not  per  Pais;  Sed  non  allocatur ;  for  A 
Marriage  is  only  in  Iflue,  and  that  is  the  Si 
fiance,  and  not  whether  he  were  lawfully 
fpoufedj  for  the  Legitimation  doth  not  come 
Queftion;  and  it  w^s  held  vfyffipient  for  t 
Plaintiff  to  alledge  a  licet  fapius  requifitus  wit 
out  giving  Notice  of  the  Marriage;  for  he  ou§ 
to  take  Notice  at  his  Peril.  Cro.  J 4c.  102.  Fletci 
?nd  PynfeU 

If  the  Iflfue  be  whether  the  Church  is  vc 
or  not  void,  this  (hall  be  tried  per  Pais;  t 
whether  a  Church  be  full  or  not,  (hall  be.trj 
by  Certificate ;  fo  if  the  Iffue  he  whether  fi* 
a  Woman  be  covert  or  fole,  this  (hall  be  tri 
per  Pais ;  though  the  IflTuq  whether  fuch  a  W 
man  Was  accouple  en  loyal  ntatriwoy.]  (hall  .1 
trie$  by  Certificate;  and  the  Reafon  of  the  E 
a  verfi 
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ty  in  both  Cafes,  is  this;  Voidance  or  not 
(dance,  a. Coverture  or  Sole,  are  Things  no- 
u$  to  the  Country,  and  diftinguifbable  by 
\;  but  Plenarty  and  loyal  Matrimony  are 
Things  within  their  Cognizance :  For  though 
>man  lie  with  a  Man  as  her  Husband,  yet 
"  intry  cannot  judge  whether  they  are  law- 
f married  or  not.  Sid.  f .  39.,  in  IVatfon  and 
*;  Cafe. 

is  Ventrh  77.  If  Iffue  be,  whether  (he 
Wife  of  fuch  a  Man,  it  is  to  be  tried  per 
h  >nd  if  Ihe  be  Wife  defa£to>  (hall  be  tried 
bat  Iffue ;  but  Loyalty  of  Matrimony  is  to 
]M  by  the  Bi&op5  by  Certificate! 
w.  13  Car.  2.  B.  R.  In  Debt  on  a  Bond  to 
>ney  at  Marriage,  unques  accouple  does  not 
the  Right  of  Marriage  in  Queftion.  Ex- 
id  was  taken ;  it  is  not  alledged  that  the 
was  married  at  the  Time  of  the  Bill;  but 
being  joined  upon  married  or  not  married, 
[Verdift  this  (ball  be  aided,  there  being  a 
Negation  and  Affirmation.  1  Glafcock 
tor%an. 

the  Difference  between  a  Marriage  in 
and  a  Marriage  in  Poflefllbn  is  much  to 
rded,  and  ought  to  be  carefully  attended 
leadings. 

riage  in  Pofleflion  is  fufficient  always  iti 

il  Things  and  Caufes,  elpecially  where 

)ffeffion  of   the  Wife  is  in  Queftion:  But 

the  Pofleflion  of  the  Husband  is  in  Que- 

there  Marriage  in  Right  ought   to  be  * 

rtierc  Marriage  in  Pofleflion  falls  in  Aver- 

I  there  it  (hall  not  be  tried  by  the  Bilhop, 

Cafe  of  Marriage  in  Right,  where  nunq 

is  pleaded,  but  in  Pais.     For  iti  Cafe  of 

in  Pofleflion  nunq'  accouple  is  no  Plea, 

f*t  bis  Wife:  So  is  the  Cafe  iaf  Ed.  3. 

'Br. 


AS 


Diverfity  be- 
tween a  M**- 
riage  in  Right 
and  a  Marri- 
age in  Poffejp* 
on,  and  the 
Confetfuence 
thereof  in 
Pleading- 
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Br.  481.  A.  brought  anv  A&ion  of  1 
againft  A  and  C.  B.  pleaded  that  C.  is 
the  Plaintiff,  and  demanded  Judgment 
Writ ;  the  Plaintiff  iti  his  Replication  fai 
accQUfUy  and  this  Replication  was  not 
ed,  but  he  Mras  driven  to  fay  not  hii 
for  if  C  were  the  Wife  of  the  Plaintiff 
feflion,  or  by  Reputation,  it  is  fufficici 
feate  the  Writ. 

Upon  Marriage  dejure  infra  annas  nu 
the  Husband  be  murder'd  before  his  Agn 
the  Wife  (hall  have  an  Appeal  of  Mm 
a  Writ  of  Dower. 

Of  the  Certificate  of  the  Bifiop,  and  the 

E.  and  his  Wife  demanded  her  Dowei 

Lands  of  W.  S.  her  former  Husband.     1 

fendant  pleads  nuntf  decouple  en  loyal  M 

ny.    The  Kibe  was,  Qttodfuit  accouple 

Matrimony  ;  thereupon  a  Writ  wai  awa 

the  Bifhop,  who   certified  that  fhe  \ 

coupled  in  verb  matrimonio  cum  prdd. 

clandeftino,& quod  Wv  &  E.  thori  &  met 

ticipatioke    nortdum    cobabitaverunt   uj 

mortem  prdd.  W.  Upon  this  CertiHcati 

merit  was  given  for  the  Demandant   £ 

figned  was,  becaufe  there  wa3  neither  I 

Place  of  the  Marriage  mentioned  in 

fhop's  Certificate.    Sad  non  allocatur. 

Day  or  Place  of  the  Marriage  is  n6t  n 

for  it   is  not  iffuable,  becaufe  the  Ce 

from  the  Bifiiop  is  concluding.    2.  It  1 

ligned,  that  this  Certificate  is  not  goc 

caufe  it  doth  not  anfwer  to  the  Words 

I  flue,  which  was  nunq    accouple  en  lo 

primony;  he  ought  to  have  anfwered, 

fuit  copulatus  in  legitimo  matrimonio ;  ■ 
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*tti,  Quod  vero  matrimonii)^  Jed  clartdefiivo, 
\\dch  is  but  argumentative  that  they  were 
wfully  married,  their  cohabiting  at  Bed  and 
rd :  Sed  non  allocatur ;  for  vero  matrimonii 
as  gocd  as  tegitimo>  and  though  it  b$  clan- 
ino  it  doth  not  vitiate  the  Marriage,  and 
e  other  Words  prove  they  continued  as  Ba«* 
n  and  Feme.  Cro.  Car.  5  5 1 . 
In  a  Writ  of  Dower,  upon  an  I  flue  nunq; 
couple  %  &c.  if  a  Writ  iffue  to  the  Bifliop  to 
tity)  (Tc.  and  he  certifies  that  the  Husband 
iog  of  11  Years,  10  Months  and  20  Days  of 
Age,  and  the  Wife  of  16  Years  of  Age  inter- 
married in  facie  Ecclejia,  and  fo  they  were  ac- 
fie  en  loyal  matrimony ;  this  if  not  a  good 
ertificate,  becaufe  it  doth  not  give  a  full  An- 
er,  to  the  Writ,  whether  they  were  a$cou- 
le.  en  loyal  matrimony.  Dyer  315. 
But  if  upon  fuch  Writ  and  Ifluc  the  Bi&op 
itify,  that  he  had  made  diligent  Inquifitioq , 
the  Matter,  by  which  he  had  found  by  law- 
ful Proofs  that  the  Woman  at  fuch  a  Place  in 
ertain  was  accoupled  in  loyal  Matrimony  to  the 
id  Husband  mentioned  in  the  Writ ;  this  is  a 
food  Certificate,  although  it  was  otye&ed  that 
be  fhould  have  certified  his  proper  Opinion, 
and  not  oply  the  Inquifition,  for  he  had  not 
certified  fo  much  as  the  Writ  requires  iu  Effeft. 
Dyer  368. 
The  Plaintiff  brought  a  Writ  of  rationabili 
V  parte  bonorum  againft  the  Executors  of  the  Huf- 
^  oand,  and  demands  her  Part  of  divers  Goods  in 
\  certain.  The  Defendant  pleads,  riunque  accou- 
i  fie  en  loyal  matrimony;  upon  which  a  Writ  was 
f  awarded  to  the  Biftop  of  Chefter>  in  whofe 
i  Diocefe  the  Wife  pleads  the  Marriage:  The 
,  Plaintiff,  who  had  the  Carriage  delivers  it  to  the 
I  Bifliop,  and  prays  him  to  examine  it ;  upon 
I  which 
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which,  and  Notice  given  to  the  t>efendaij 
did  examine  divers  Wicnefles ;  afterwarq 
Plaintiff  feeing  the  Bifliop  inclinable  * 
him,  took  away  the  Writ  from  the  BiOiojj 
cretary.  The  Defendant  takes  anbthei^ 
without  Motion  in  the  Court,  Tefte  fhd 
Term;  upon  which  the  Bifliop,  without 
Examination,  and  without  Notice  of  thii 
to  the  Plaintiff,  returns  under  his  Seal  E] 
j)al  N*unque  loyal  ac  couple  ;  add  the  Deft 
thereupon'  prayed  Judgment;  Per  Curiam  ? 
Writ  taken  oyt  by  the  Defendant  without 
tion  was  irregular,  but  by  the  Prothohotari 
Irregularity  was  in  Defed  of  Notice  to  tKfe  1 
tiff.  In  this  Cafe  the  Plaintiff  had  two 
dren  by  the  fuppofed  Hdsbahd,  which  we 
this  Certificate  made  Baftards,  although  fcj 
legitimate  before^  Sir  Thomas  Jones,  p.  3 
A  Certificate  of  Marriage  by  the  Bi(h 
peremptory, -the  Marriage  beipg  at  Utrec 
yond  Sea,  and  certified  under  the  Seal  al 
N  Minifter  there,  an<f  of  the  faid  Town,  and 
{hey  cohabited  two  Years  together  as  Mai 
Wife,  was  held  i  fufficient  Proof  that  they 
IrtafrrieA    Cro.  Jac.  542.  in  Alfofi  Cafe; 
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?,  and  the  Confequence  of  it 
by  Law. 

n  Alterations  arp  made  by  Marriage  as  to' 
^arnes  of  Dignity  ;,as  to  Change  of  Name 
lates  devifed.  Inhere  or  in  what  Cafes. 
triage  Jhall  amount  to  a  Countermand  or 
nation  of  Livery  or  Attornment.  If, 
fiage  be  a  Revocation  of  a  Will  or  Coun- 
iand  of  Arbitrament.  If  Marriage  be. 
hack  of  a  Condition  by  Way  of  Dif- 
w;.  A  Lady  of  a  Manor  marries  a  Co-  , 
fder,  if  tt  be  a  Sufpenfon.  In  what 
w  Marriage  is  a  Rekafe  in  Law,  or  not. 
mn  jaylor  marries  a  Prifonery  if  it  be 
Efcdfe  or  not.  Where  a  'Term  is  extinli 
the  Intermarriage  or  not*  In  what  Cafes 
Husband  flail  be  J aid  Ajjigneeof  the  Wife 


to  Alterations  are  made  by  Intermarriage. 

*  Woman  that  is  noble  by  Defcent  marry  As  to  Names 
**  that  is  under  the  Degree  of  Nobility,  4  X)i*-^* 
toe  remained*  noble  (till ;  but  if  (he  gait* 
Nobility  by  Marriage,  file  lofeth  it,  if  (he 
under  the  Degree  of  Nobility;  and  fo 
Role  to  be  nnderftood,  Si  mulier  nobilis 
r"  igwbili,  definh  efe  nobilis.  But  if  a 
tehefi  by  Marriage  marry  a  Baron  of  the 
M  (he  remains  a  Dotchefs,  and  lofeth  not 
Name,  becaufe  her  Husband  is  noble.  Et 
Wtweris. 

E  A 
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jd  'Alterations  confeqaent     Chap. 

A$  u  DHuftit      A  Man  bad  Iffue  a  Son  and  a  Daughter, 
having  cbsm-    dcvifcs  his  Lands  to  his  Son  in  Tail,  and  i( 
^amTL       ***  wit^out  J^^j  that  ic  Ihoiild  remain  toj 
Atoriag*      next  °'  ^w  Name,  and  died :  The  Son  died 

out  Ifluc,  the  Daughter  being  then,  man 
and  the  Queftion  was,  Whether  (he  (bould 
the  Land.  Per  Curiam  :  She  (ball  not ;  foi 
bad  loft  her  Name  by  her  Marriage;  but  it 
go  to  the  next  Heir  Male  of  the  Name.  Ai 
if  {be  had  not  been  married ;  for  then  {he 
have  had  it,  for  (he  then  fras  the  next  of 
Name.  Cro.  EUz,.  532.  Bon  and  Smith:  Aoj 
was  Jobfou**  Cafe,  Cro.  Eliz*.  576.  Jobfon, 
1  .  vifed  Lands  in  Tail,  the  Remainder  to  the 
of  his  Kin  of  bis  Name  ;  and  at  the  Time  of  1 
Devife,  the  next  of  his  Kin  Was  his  B rot  hi 
Daughter  then  married  to  J.  5.  The  Devi 
dies;  the  Tenant  in  Tail  died  afterwards  fi 
Iffue :  This  Daughter  (hall  not  have  the  Lai 
for  (he  is  of  her  Husband's  Name;  but  if*j 
had  been  unmarried  at  the  Time  of  the  De\ 
and  Death  of  the  Donor,  tbo'  (be  had  been  iti 
ried  at  the  Time  of  the  Death  of  the  Tens 
in  Tail  without  Iffue,  yet  (be  (hould  have  fa 
the  Land. 
.  As  to  Alteration  of  Eftate*,  Vide  Tit  Moieti 
As  to  the  Goods  and  Leafes  of  the  Fee 
Vide  infra. 

As  to  the  Alteration  of  A&ions,  Vide  7 
Abatement. 

i  (hall  only  at  prefent  confider, 

Where  and  in  what  Cafes  Intermarriage  /hall 
mount  to  a  Countermand^  Revocation,  Relet 
Sufpenfiony  or  Extinguishment.  ' 

tU$Jwn&*      Two  Women  were  Joint-  tenants  in  Fee,  one 
revoked  by       them  made  a  Charter  of  Feoffment  to  J.  S.  a 

Marriage.  Live 
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rj  within  the  View,  arid  afterwards  before 
m  executed,  marries.  Per  Curiam:  This  Li- 
was  well  executed  after  the  Marriage,  Cor 
;ft  pafletb  by  the  Livery  within  the  View, 
cannot  be  countermanded;  the  effe&ual 
i  of  it,  Go  and  enter  and  take  PojfefJion>  was 
the. Marriage;  though  theEfhte  be  in 
Ik  till  Entry,  (he  hach  put  it  in  the  Feof- ****"** 
Power,  and  when  he  enters,  it  hath  a  _ 
Retrofpeft  to  the  Livery,  and  (hall  be 
as  a  Feoffment  when  fhe  was  fole. 
rr.  I  %6.  Parfons  and  Peras. 
rZ  Livery  by  Letter  of  Attorney,  is  revoked 
rriage ;  but  Livery  wkhin  the  View  i*  a 

Livery. 

M.  a.  Feme  fole  Leafe  for  Life  or  Years,  and  Attornment, 
grants  the  Reverfion  to  B.  and  afterwards 
C  to  Husband,  this  is  a  Revocation  of  the  V.  4  &  j 

;  fo  that  nothing  (hall  pafs  to  B.  by  the  A •*  *<• 

iment  of  the  Lefiee  afterwards,  becaufe. 
it  Intermarriage  C.  is  feifed  in  the  Right  of 
'ife,  and  had  a  Poffibility  to  be  Tenant  by 

rartefy.  2  R.  2.  Attornment  8.  Vid*  4  Co; 
Force  and  Hemblings  Cafe.    But  if  A.  the 
m  after  the  Grant  of  the  Reverfion  to  B. 
ttafcen  B.  to  Husband,  this  had  not  been  any 
_ition  of .  the  Grant,  but  that  the  Leflee 
it  have  fettled  the  Reverfion  by  Attornment 
rards,  becaufe  the  Husband  may  not  have 
iter  Eftate  by  the  Intermarriage,  than  he 
have  by  the  Grant.    IbU. 
Woman  devifeth  Lands  to  A.  and  his  Heirs,  Deufa 
furvive  her,  and  after  (he  intermarries  with 
lid  A.  It  was  agreed  per  Curiam*  that  by 
taking  him  to  Husband  and  Coverture  at 
Time  of  her  Death,  the  Will  is  counter- 
led,  it  being  her  own  AS.  4  Co.  61.  Force 

Bembling. 

E  %  l* 


L    - 
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Exchange. 
Arbitrament* 
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If  two  Women  exchange  Land*,   and   < 
marries  before  Entry,  this  fhaJl  hot  defeat 
Exchange. 

,  If  A.  of  the  one  Part,  and  5,  and  G  a  Fc 
fole  of  the  other  Part,  fubmit  therofelves  to 
Arbitramentof  jT.L.  and  afterwards  C  takes 
$.  to  Husband,  land  aftetf  the  Arbitrator,  bef 
.  any  Notice  of  the  Marriage,  makes  an  Aws 
that  B.  and  C.  (ball  pay  30  /.  to  ^.  yet  this  £ 
not  bind  J.  &  *°d  C.  his  Wife,  nor  B.  for 
Submiflion  by  the  Marriage  of  C.  is  revokec 
to  B.  alfo  ;  and  this  alfo  without  Notice.  1  i 
JAbr.  331.  White  and  Gijford.  So  is  .Stfccj* 
Cafe,  2  £?£•  865.  In  Debt  on  Bond  to  f 
mit  to  an  Award  ;  the  Plaintiff  on  Oyer  pie 
the  Intermarriage  of  the  Wife  with  the  Pli 
tiff  before  the  Award;  to  which  theDefendi 
demurred.  Per  Curiam:  Marriage  is  her  p1 
A6b>  and  was  a  Revocation  of  the  Power  gh 
to  the  Arbitrators.  -fc 

A  Widow  binds  herfelf  in  a  Bond  condition 
that  if  the  faid  Obligor  from  Hurt  to  Time  a 
at  all  Times,  upon  Requeft,  do  fuch  Ad  and  A 
for  the  conveying  of  fuch  Melfukge,  &c.  z 
for  fuch  EftateJ,  &c.  The  Obligee  tenders 
A  durance,  which  was  not  according  to  I 
Condition,  but  differed  in  the  Limitation  of  1 
Eftate,  and  the  Obligor  refufed  to  accept 
//  Marriage  She  afterwards  •married,  and  the  Queftion  w 
be  a  Breach  of  if  the  Marriage  were  a  Breach  of  the  Conditi 
the  Condition    fte  having  n^]td  herfelf  to  make  a  Conv< 

anee,  and  the  Baron  is  entitled  to  be  Tenant 
the  Courtefy,  and  yet  it  is  but  a  Poffibility ;  a 
eh*  Court  advifed  the  Defendant  to  make 
good  Conveyance.  Hardr.  p*  46}.  Edwai 
and  Owen. 

A  Feme  fok  feifed  of  a  Manor  wherein  tb< 
were  Copyholds ;  one  of  the  Copyholders  m 

r 


as  to  Vifabi- 


Copyhold  fitf- 
fended. 


r 
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ries  with  the  Feme,  the  Copyhold  it  fufpended 
"by  her  Intermarriage.  Godb.  n.'Cro.  Eliz..  p.  J. 

ft 

)at  Agreements  between  the  Husband  and  Wtfe^ 
jlandgood  or  be  extrnguijbed  by  the  Marriage. 

It  is  commonly  held  in  our  Law  Books,  that 
Igreement  between  Husband  and  Wife  before 

irriage  is  extinguiflied  by  the  Marriage,  Hob* 
\l6.  Smith  and  Stafford;  but  with  thisDiverfit/, 

iwas  the  Cafe  of  the  Lady  Pridgeon  in  Chancery. 
being  a  Widow,  upon  her  Marriage  with 

Francis  Pridgeon,  fuggefts  an  Agreement  pre- 

lent  to  the  Marriage  between  him  and  her, 

others  on  her  behalf,  That  notwithftanding 

Marriage,  the  Rents  and  Profits  of  all  her 

Eftate,  and  what  perfonal  Eftate  and  Goods 

had  fhould  be  at  her  own  Difpofal;  but  the 

ixecutorsof  Sir  Francis  claimed  them:  And  the 

uef  Baron  Haley  who  affiled  at  the  Hearing, 
ired,  That  though  where  an  Agreement  is 

:ween  Baron  and  Feme  before  Marriage,  that 
Wife  may  by  her  Will  difpofe  of  Part  of  her 
ite,  or  for  a  Thing  which  is  future  to  the  Mar- 

>e,  fuch  an  Agreement  was  not  difTolved  by 
Marriage ;  yet  where  an  Agreement  is  to 

re  Execution  during  the  Coverture,  as  was  in 
Cafe  of  the  faid  Lady  Pridgeony  there  the 
rriage  extinguifteth  fuch  an  Agreement ; 
they  concluded  that  the  Plaintiff  had  no 
>und  of  Suit.  Cafes  in  Chanc.  117,  118.  Smith 
Stafford j  Cafe  was  upon  Speech  of  Marri- 
between  A.  and  S.  He  promifed,  that  if  (he 

mid  marry  bim,  and  he  died  before  her,  he 

>uld  leave  her  worth  *oo  I  She  married  him: 

>w  whether  the  Promife  in  Law  was  releafed 

*  *  * 

this  Marriage  was  the'  Qufeftion.  And  k  was 
IgCd  contrary  to  the  Opinion  of  Hobart, 

E  j  that 
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that  it  was  not  releafed,  not  being  to  b 
formed  till  after  the  Death  of  bim  that 
the  Promife. 

The  Lady  Darcy  being  a  Widow,  and 

\  of  a  Jointure  of  700  /.  per  Annum,  agre 

marry  Mr.  C.  and  he,  before  the  Marria 
greed  with  her  by  Writing,  that  it  (bou 
lawful  fpr  her,  qr  fuch  as  (he  (hould  appoiti 
jing  the  Coverture  to  receive  apd  difp 
the  Rent  of  her  Jointure  as  (he  pleafed  ;  a 
Peed  was  put  into  the  Hands  of  H.  her  i 
They  married,  and  for  ten  Years  H.  re< 
the  Rents,  and  with  the  Approbation  c 
Lady  paid  the  fame  to  Mr.  C.  He  die< 
Lady  exhibits  her  Bill  to  have  Account 
H.  and  made  Title  to  the  fame  by  the  J 
ment.  Per  Curiam :  The  Agreement  w 
tinft  by  the  Intermarriage.  Cafes  in 
eery  21. 

$0  if  Earon  and  Feme  leafe  at  Will  the 
of  the  Wife,  renewing  Rent,  and  the  Hi 
die$,  yet  the  Leafe  flbajl  continue.  1  In  ft. 

Rekafe  itt  If  Feme  Obligee  take  the  Obligor  to  Huj 

lav).  this  is  a  Releafe  in  Law;  fo  it  is  if  two 

Obligees,  and  one  takes  the  Debtor  to 
band ;  but  if  the  Feme  Executrix  tak< 
Debtor  to  Husband  this  is  no  Releafe  in 
for  that  would  be  wrong  to  the  Dead 
in  Law  work  a  Devaftavity  which  an  j 
Law  (hall  never  work.    1  Infi.  264.  b. 

As  to  Carriage  being  a  Releafe  in  Law 
Affumffitj  Vide  Hob.  216.  Smith  and  Sti 
and  a  Sid.  58.  &  poftea. 

Intermarriage  repeals  her  Submiffion  « 
tytftment  dumfola.  3  Keb.  9. 

$tc*u.  Plat9*  Cafe  Pfowd.  1 7.  a.  If  a  Woman  bf 

disn  of  the  Fleet,  and  one  that  is  in  Prifoa 
marry  he&  he  is  thereby  oqt  of  Prifon,  ai 
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adjudgeth  him  thereby  to  be  enlarged,  be- 
mfe  k  is  repugnant,  that  he,  as  her  Husband, 
lould  have  the  Cuftody  of  her,  and  fbe,  as  a 
flor,  the  Cuftody  of  him,  cited  %  Vent.  ip. 
Aftion  of  Debt  for  Rent  upon  a  Demife  of 
mds  by  Indenture  made  by  the  Plaintiff  to 
)bn  AElon,  the  Defendant's  late  Husband, 
io  died  inreftate,  and  the  Aftion  was  brought 
linft  the  Defendant  Elizabeth  A&tn,  as  Ad- 

Iratrix. 

The  Defendant  pleaded  in  Bar,  that  before 
Intermarriage  with  the  faid  John  A  Hon,  he 
rhis  Writing  obligatory  became  bound  to  the 
"  Elizabeth  whilft  fole,  by  the  Name  of  £//*- 
ffc  Reynolds  Spinfter,  in  the  penal  Sum  of 
1.  Solvent?  eidem  Elizabeth*  cum  inde  po- 
rt qui  fit.  ejfet  cum  Condi t tone  pradiQ9  fcripto 
iligatorio  fubfcript.  recitaydo,  That  whereas 
Marriage  was  intended  between  the  faid  John 
k  'Elizabeth ;  then  if  the  faid  Elizabeth  fhould 
kppen  to  furvive  the  faid  John*  and  he  die  be-  • 

her,  then  if  the  faid  John  AElon  fliouki 

re,  or  if  his  Heirs,  Executors,  or  Affigns 

id  pay  to  the  faid  Elizabeth,  her  Execu- 

i,  Adtniniftrators  or  Affigns,  the  full  Sum  of 

>o  /.  within  one  Month  after  the  Death  of 

faid  John  Actony  then  the  Bond  to  be  void. 

That  afterwards  thi  Marriage  did  take  Ef- 

*  and  John  ASlon  died  inteftate,  and  did 

leave  to  the  faid  Elizabeth  the  Sum  of 

I.  or  one  Penny  thereof;  and  that  fince 

Death  the  Sum  of  iooo  I  or  any  Part  therd- 

hath  noc  been  paid  by  the  Heirs  or  Affigns 

the  faid  John;  and  that  on  fuch  a  Day,  &c. 

iminiftration  of  the  Goods  and  Chattels  of 

jt  kid  John  was  by  fuch,  &c.  committed  to 

L  ;  and  that  afterwards  fevefal  of  the  Goods* 

which  were  her  Husband'*  Goods,  to  the 

E  ^  V^lue 


n 
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•Vabie  of  23a/.  and  no  more  came 
Hands,  which  Goods  (he  doth  retain 
of  Satisfa&ion  of  the  Bond  aforefaid. 

The  other,  which  was  the  chief  Poin 
Whether  the  Intermarriage  of  the  ObIig< 
the  Obligee  had  extinguHhed  the  Debt 1 
And  after  feverai  Arguments  at  the  B 
Court»  confiftiog  of  three  Judges,  gav< 
Opinions  Seriatim ;  and  Gould  and 
(Juftices)  were  of  Opinion*  that  the  JJoi 
-not  deftjojred,  nor  the  Debt  extinguill 
the  Marriage. 

They  agreed.  That  all  Contract  and 
in  prafenti,  though  they  are  to  be  perfon 
paid  in  futuro  ,  especially  when  a  certain 
Payment  is  prefixed,  fuch  are  all  exting 
by  the  Inter-marriage;  nay,  if  it  is. upon 
Contingency*  Which  might  poffibly  happ 
ring  the  Coverture. 

But  there  are  feverai  Things,  which  uj 

veral  Occafions  are  kept  in  CujUdia  Le± 

-    preferve  a  Right;  and  a  Sufpenfion  of  a  p< 

v  Aftion  doth  not  always  extinguiih  that  Ad 

Modus  &  convemio  vincunt  Legem,  < 
H&ionof  Lawfijall  work  a  Wrong;  if  a 
Executrix  marrieth  the  Debtor,  yet  the 
preferves  the  Debt,  left  a  Wrong  fbould 
pen  to  the  Creditors* 

Now  in  the  principal  Cafe*  this  Bond 

Ptovifion  for  the  Wife  in  the  Perfonaliy*  ' 

the  Law  will  preferve  for  her  Livelihood,  2 

as  it  preferves  her  Dower,  which  is  in  the  K 

Dyer  $,  7.,        Where  the  Debtee  takes  the  DeUor  \o  1 

Moor  236,     Husband,  'tis  reafonable  that  the  Debt  i 

%U  Srlobn  ^  extmguii'*ie^»  becaufe  it  feems  to  b 

NccdhamVtt,A8,*eii:BCi0t  °*  &*  P»rties  that  it  ftould  I 

Cafe.  but  here  it  is  exprefsly  againft  the  Intent  < 

Parties,  that  the  Debt  fhould  be  extingu 
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d  therefore  the  Law  will  prefer ve  it  "and  not 

rk  a  Wrong, 

That  there  is  no  Difference  in  Reafon  be-  Cro  Car. 

ecu  a  Bond  with  a  Condition  before  Mar-  37*-  Webb 

,  and  a  Promife  or  Covenant  before  Mar-  ™£  Dorch°- 

;  and  by  the  Cafes  in  the  Margin  it  ap-  Ho^  t  ^ 
fs,  that  a  Releafe  of  all  Demands  will  not  216' &  Roll. 

&  a  Bond  with  a  Condition  upon  a  Con-  Abr.  407. 
^acy,  and  not  broken.  \^T°\>10* 

*tt  Holt  C.  J.  was  of  a.  contrary  Opinion,  u"u   * 
aofe  this  was  in  the  Cafe  of  a  Bond  with  a  sid.  58, 59. 
ndition,  which  was  diftin#  from  the  Bond  ; 

therefore  immediately  upon  the  Execution 
the  Bond,  there  was  a  Debt  in  prxferiti, 
icb  ftill  exifts,  and  the  Condition  is  fubfe- 

t  to  the  Bond ;  and  he  relied  upon  Hoes 

,  5  Rep.  to  make  out  the  Difference  be* 
a  Covenant,  a  Promife  and  a  conditional 

d,  and  a  Bond  with  a  Condition  in  Nature 
i  Defeafance ;  for  in  an  Aftion  on  this  Bond* 

e  Defendant  doth  demur,  the  Plaintiff  will 
t  Judgment  without  (hewing  a  Breach, 
if  this  Bond  had  been  given  by  a  Stranger  to 

Woman  when  fble,  the  Husband  might  have 
afed  it  by  the  Words  of  all  Debts  and  De~ 
and  this  Bond  is  the  fame  as  if  k  had 
fingle,  and  a  Defeafance  by  another  Deed* 
rt  the  Condition  thereof  is  not  the  Thing  ro- 
table, but  the  Bond  which  is  a  Duty  in  pra- 

r  5  and  he  agreed  the  Cafes  of  Promifes  and 
ants  before  Marriage,  but  infilled  that 

was  different. 
But  by  the  Opinion  of  the  other  two  Judges. 

Defendant  had  Judgment,  upon  which  a 
rk  of  Error  was  brought  in  the  ftxehequer- 

mber;  but  the  Plaintiff  in  Error  perceiving 

Court  inclined  to  affirm  the  Judgment,  did 

proceed  Cartbev*  511  ,&c.  Gage  verf.  A80** 
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If  a  Feme  Sole  give  a  Warrant  of  Attorne; 
and  marry  before  it  is  entered,  the  Warrant  \ 
countermanded,  and  Judgment  (ball  not  be  er 
tered  againft  the  Husband  and  Wife.  Sulk.  jp< 
Shower  91.  contra. 

U  the  Husband  and  Wife  by  Deed  agree  be 
fore  Marriage,  that  the  Wife  (hall  have  Powe 
to  difpofe  of  her  Eftate  as  (be  pleafes,  durinj 
'  the  Coverture,  and  the  Deed  is  put  into  tfo 
Hands  of  J.  5.  her  former  Agent,  who  during 
the  Coverture  pays  the  Rents  and  Profits  to  tbi 
Husband,  with  the  Wife's  Approbation,  J.S 
(hall  not  be  anfwerable  for  what  he  had  re 
ceived  and  paid  to  the  Husband  during  Coven 
ture;  for  the  Agreement  being  between  thi 
Husband  and  Wife  only,  it  determined  by  thi 
Marriage.  Decreed  Pafch.  1 5  Car.  2.  betweg 
Darcy  and  Chute  >  1  Chan.  Ca.  11.  but  Qu*  d 
this  Reafon,  'i 

For  where  a  Man  entred  into  Articles  with  Uj 
intended  Wife,  to  fettle  certain  Lands  on  he4 
&c.  the  Marriage  is  folemnized,  and  the  HuC 
band  died  before  any  Settlement  made;  yet  it 
was  decreed,  that  the  Heir  of  the  Husband 
(hould  execute  the  Agreement;  though  it  was 
urged,  that  the  Marriage  was  a  Waver  of  the 
Benefit  of  it,  and  a  Releafe  in  Law.  .  Mick 
30  Car.  a.  between  Haytnes  and  Haytnes,  % 
Vent.  343. 

A  Man  enter'd  into  a  Bond,  conditioned  to 
leave  his  intended  Wife  1000/.  the  Husband 
mortgaged  his  Eftate,  and  died  ;  and  it  was  de- 
creed, that  though  the  Bond  was  by  Law  void, 
being  extinguifhed  by  the  Marriage,  yet  it 
(hould  be  good  in  Equity,  and  that  the  Wife 
may  redeem  and  bold  the  Land  till  (be  was 
fatisfied  her  Debt.  HM.  1 704.  between  A80* 
and  Pienty  z  Vtrn*  480. 

WhM 
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where  a  Verm  is  extinguijbed  or  not.  When  h 
\  ernes  to  Husband  and  fVife,  who  bad  the 
j    Inheritance. 

i 
i 

f  ieafe  for  Years,  die  Re verfion  for  Life  to  A. 
Feme  Covert,  and  the  Leflee  grants  his  Eftatt 
the  Husband,  and  after  the  Wife  dies;  the 
crm  is  not  extinft,  becaufe  the  Husband  had 
e  Eftate  in  feveral  Rights ;  for  she  Freehold 
in  the  Wife,  and  the  Husband  only  feized 
her  Right,  i  Roll.  Abr*  Lechden  and  Winf* 
e.  So  it  is  adjudged  in  .the  Lady  Plat  and 
'eep's  Cafe.  The  Husband  has  a  Term  for 
eais  in  his  own  Right,  and  the  Inheritance  af- 
Isr  defcends  to  his  Wife ;  that  coming  to  her  i* 

8 iter  droit,  fhall  not  drown  and  extinguifli  the 
Crip  for  Years,  which  he  had 'in  his  own 
ight ;  and  fo  he  may  aflign  and  difpofe  of  his 
erja  at  his  own  Pleafure,  notwithftanding  the 
cent  of  the  Inheritance  to  the  Wife,  Cn* 
f|«f.  275.     Godb.  20. 

A,  Leafe  made  to  Baron  and  Feme  for  Years, 
toho  enters ;  the  Leflbr  afterwards  enfeoffs  the 
Husband,  who  died  feifed;  the  Feme  furvives 
and  claims  the  Term  ;  and  the  Queftion  was  be- 
tween the  Wife  and  the  Heir  of  the  Husband, 
Whether  the  Term  was  extinguiflbed  ?  Et  per  to- 
imCuriam ;  By  the  Acceptance  pf  the  Feoffment 
Ac  Husband  had  fqrrendered  the  Term,  and  it 
feextinguHhM  :  But  if  the  Conveyance  had  been 
by  Bargain  and  Sale  inrolled,  or  by  Fine,  it  had 

been  otherwifp.    Cro.  Eliz*.  <?i  a.  Downing  and 
Stjmor, 

If  a  Feqae  leafe  at  Will,  rendring  Rent,  and 
after  take  Husband,  this  doth  not  determine 
tbe  Leafe,  but  the  Baron  and  Feme  (ball  have 
^  Aftion  for  the  Rent,    1  Infl..  55./?.      • 

5« 
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So  if  a  Leafe  be  made  to  a  Feme,  rendrir 
Rent,  who  takes  Husband,  this  doth  not  dete 
mine  the  Leafe,  but  an  Adion  lies  againft  the] 
for  the  Rent,  or  Diftrefs.     i  Infi.  55.  b. 

A  Debt  on  Bond  againft  Baron  and  Feme  bt 

ing  made  in  her  Viduity,  with  Condition  thj 

fte,  her  Heirs  and  Affigrts,  perform  all   Con 

tra&s  in  a  Leafe  made  by  her  Husband    of 

Warren  to  the  Plaintiff.    She  takes  another  Hui 

band,  who  entreth  on  the  Plaintiff.  The  Agree 

tnent  found  by  the  Jury.     Now  there   was  nt 

»   Eftate  alledged  in  the  former  Husband   in  tb 

Right  of  his  Wife ;  whereby  though  the  fecofH 

Husband  be  Affignee  in  Law,  yet  he  enters  a 

3ft#  Rutland  of  his  own  Wrong,  not  claiming  under  her.    Bu 

snJJJtgtiee  *f  p€Y  Curiam,  It  is  not  requifite  that  the  H  us  banc 

Covfraft.  fce  Affignee  of  the  Eftate?  but  her  Aflignee  o 

Contract :  She  is  bo.und  for  fome  intended  In- 
tereft,  though  no  certain  Eftate  appear,  whicl 
the  Husband  hath  by  Marriage,  and  doth  a£t  ir 
her  Right.  •  1  Keb.  348,  512.  Hall  verfus  Gref 
V)ell  &  Ux. 
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CHAP.    IX.: 

What  Takings  of  the  Wife  are  given  of  accrue  t* 

the  Husband  by  the   Intermarriage,  or    not. 

What  he  gaineth  of  his  Wife's  Lands  in  Fee 

by  the  Marriage.    What  Eftate  or  Intertfi  he 

gaineth  in  her  'Chattels  Real,    and  Chattels 

.   Mitt,  which  are  partly  in  Pojfejjion,  and  part- 

ly  in  AEiion.     Diverjity  between  Property  ii$ 

perfonal.  Goods  and  a  bare  Pojfejjion.     What 

*   "Things  of  the  Wife  the  Husband  may  releafe 

'*  or  difcharge,  or  not ;  as  Obligations,  Annui- 

1  ties,  Promifes,  Sec.    What  ABs,  Charges ,   or 

Forfeitures  of  tfye  Husband }  fhatt  charge  the 

Wife 
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x&ift  after  bis  Death.     How  and  whefein  tbi 
iWifefoaB-  be  bound  by  her  Husbands  Submif- 
\fku  to  an  Awird,  or  jor  Reptfof  an  Owelty 
tfPartilien.     Hov}  tty  Husband  mty  charge 
Land  0/  the  Wife  by  Rent,  Smuttyjudg* 
*,  &c    What  lands  of  .the  Wfejball  be 
\t  in  Execution  for  the  Kings  Debt  upon  the 
*Busband.    ll^hat  A  SI  of  the  Husband  amounts 
to  a  Forfeiture  of  Ahe- Wife's  Land,  and  for 
m  long*     What  Alls  of  the  Husband  and 
\fefbtiU  be  conftrued  As  the  AH  vf  the  Wife, 
as  to  bind  her  after  bis  Deaths  or  not.    For 
'tubs*  A£ts  or.  FaHs  of  the  Wife  the  Husband 
&aU  be  f  unified :  Et  econtra.    Of  Parapher- 
nalia.    What  Things  or  Attions  tfy  Wifejhall 
'have  after  the  Death  of  the  Husband.    What 
\dBions  Real ;  what  Things  and  AElions  Per- 
btuil;   as  Obligations,  Recognisances,  Goods 
\0  Money  purloined.    What  [Things  Real, :  as 
Jbmrs*  Leafes,  &c.     What  Things  the  Huf- 
bakd  jhaB  haw  after  the  Death  of  the  Wife  j 
as  Leafes  in  Truft,  Arrears  of  Rents,  Prtfen* 
sessions,  &e.  What  Things  the  Wife  may  maki 
good  after  tbi  Death  of  the  Husbands  as  Bonds %  * 
Rents  by  Acceptance. 

HIS  Title  is  of  great  Ufe,  as  will  appea* 

by  the  fubfequent  Cafes,  both  as  to  the 

tnt  Profit  after  Marriage,  as  for  the  future 

rattcage  after  the  Death  either  of  Husband 

Wife. 

-If  a  Man  take  to  Wife  a  Woman  feifed  in  Fee  mattbe#«f« 
Lands,  he  gaineth  by  the  Intermarriage  an  Jf^TJ*  ^ 
bte  of  Freehold  in  her  Right;  which  Eftatc  fatythefo. 
J.fotfcient  to  gain  a  Remitter ;  and  yet  nhe  termtrriage. 
which  the  Husband  gaineth,  dependetb 
an  Uncertainty,  and  eonfifteth  in  Privity  ; 
if  the  Wife.be  attainted  of  Felony,  the  Lord 

by 
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by  Efchcat  (ball  enter  and  put  out  the  Hi 
band :  Otberwife,  if  the  Felony  be  committ* 
afcer  the  Iffue  had*    Alfo,  if  the  Husband 
attainted  of  Felony,  the  King  gaineth  no  Fre< 
hold,  but  a  Pernancy  of  the  Profits  during 
Coverture,  and  the  Freehold  remaineth  in  tl 
Wife,    t  Inft.  3Ji.<i. 

Chattels  Real. 

As  for  What  Intereft  the  Husband  hath 
the  Intermarriage  in  a  Term  of  Years  of  tl 
Wife,  and  how  he  may  or  may  not  difpofe 
it.     See  below,  Chnf.  XXII.  and  in  this  Cbapi 
vet  Jus  Finem. 

* 

Chattels  MiXt. 

Chattels  Real  being  of  a  mixt  Nature,  (viz,.} 
partly  in  Poffeffien,  and  partly  in  A  ft  ion,  which 
happen  during  the  Coverture,  the  Husband  (hall 
have  by  the  Intermarriage,  if  he  furvive  his 
Wife,  albeit  he  reduceth  them  not  into  Poflef- 
fion  in  her  Life-time ;  but  if  the  Wife  furvivetb, 
{he  (hall  have  them.  As  if  the  Husband  be  fen 
JtttU  fed  of  a  Rent-Service,  Charge,  or  Seek  in  the 

Right  of  his  Wife,  the  Rent  becofnes  due  du- 
ring the  Coverture  :  The  Wife  dieth,  the  Hu£ 
band  (ball  have  the  Arrearages j  but  if  the  Wife 
furvive  the  Husband,  (be  (hall  have  them,  and 
not  the  Executors  of  the  Husband.  So  it  is  of 
an  Avowfon ;  if  the  Church  become  void  du- 

Quaro  Im-    '^8  t^ie  Coverture,  he  may  have  a  Qjiare  Im+ 
pedit.  fed  it  in  his  own  Name ;  but  the  Wife  (hall  have 

it  if  (he  furvive  him :  But  if  the  Arrearages  had 
become  due,  or  the  Church  had  fallen  void  be- 
fore the  Marriage,  there  they  were  merely  in 
A&ion  before  the'  Marriage,  and  therefore  he 

fhould 
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lid  not  have  them  by  the  Common  Law, 
jfa  he  had  furvivcd  her.     But  now  by 

Statute  of  j %  H*  8.  cap.  37.  if  the  Husband 
re  the  Wife,  he  (hall  have  the  Arrearages 
incurred  before  the  Marriage  as  after, 
$51.  (U 

and  his  Wife  brought  a  Quare  Impedit 
H.  and  made  Title  to  prefent  in  the 

it  of  his  Wife,  and  after  I  flue  joined  the 

died.*  Per  Winch :  TheWrit  is  not  abated, 

fe  this  was  a  Chattel  vefted  in  the  Huf- 

during  the  Life  of  the  Wife.     Winch, 

Chattels  Perfonal. 

Marriage  is  an  abfolute  Gift  of  Chattels  Fer- 
al in  Poffcflion  of  her  Own  Right,  whether 
Husband  furvive  the  Wife  or  not :  But  of 
al  Goods  en  auter  droit,  as  Executrix,  or 
iniftrafcrix,  &c.  the  Marriage  is  no  Gift  of 
to  the  Husband,  although  he  furvives  his 

1  lufl.  3  J 1.*. 
t  there  is  a  Diverfity  between  Property  in 
al  Goods  (as  is  aforefaid)  and  a  bare  Pof- 
;  for  if  perfonal  Goods  be  bailed  to  a 
,  or  if  fhe  finds  Goods,  or  if  Goods  come 
r  Hands,  as  Executrix  to  a  Bailiff,  and  fhe 
EB  Husband,  this  bare  Pofleflion  is  not  given 
Husband,  but  the  A&ion  of  Detinue  mud 
brought  againft  the  Baron  and  Feme.    1  In  ft. 

f*y  the  Cuftom  of  London,  the  Wife  (hall  have  C*jh*  <f 
Moiety  of  the  Goods  whereof  her  Husband  Lond(n* 
poffefled,-  yet  the  Husband  in  his  Life  time 
give  all  the  Goods;  but  by  his  Will  he 
>t  prejudice  her  concerning  her  Part.   Cro. 
.345.   But  this  is  alter'd  by  Stat.  11  G.i. 
.  which  fee  below. 
4  Gl anvil) 
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Monopoly.  Glanvilt  in  hisLcdure  on  the  Statute  of  tjfm 

Of  Monopolies,  \6  Febr.  1619,  put  this  Cafe: 
If  a  Feme  Sole  hath  a  Patent  for  the  fole  oGnj 
of  a  Trade  invented  by  her,  and  after  take 
Husband,  yet. the  Husband  fltell  have  thd  Ad 
vantage  of  this  within  the  Statute,  becaufe  bi 
^  is  Aflignee  in  Law. 

*  ■       * 

C/j<?/*  en  AElion.  ■ 

Things  in  A&ian,  as  Debts  by  Obligation 
Contract,  or  otherwife,  thcHswband  (hall  no) 
have  them,  uniefs  he  and  his  Wife  recover  them 
If  a  Feme  Covert  be  feifed  of  an  Advowfon,  and 
the  Church  becomes  void,  and  the  Wife  dies, 
the  Hbsbarid  thai!  prefent :  Aliter,  of  a  Bobd 
made  to  the  Wife,  which  is  merely  a  Cft<j/e  ea 

ABfOtt.       I  /«/?.  1  JO. 

£/r*y.  If  any  Eft  ray  happen  within  the  Manor  ol 

the  Wife,  if  the  Husband  die.  before  Seifure*  tb« 
Wife  (hall  have  it ;  for  that  Property  was  not  ill 
the  Wife  before  Seizure.  i 

St*t*tt.  If  a  Statute  be  acknowledged  to  Baron  and 

Feme,  they  are  Joint  tenants  of  it ;  and  theWift 
ftu'l  have  all  by  Survivor :  So  if  i  Bond  be  madj 
to  Baron  and  Feme.     4  Ed*  3.  3.  b. 

bamsjres.  ^  Baron  and  Feme  recover  Land  and  Da- 

mages, the  Feme  fhall  have  the  Execution  cA 
the  Damages,  and  not  the  Executors  of  the  HuC 
band* .   4 Ed.  g.  13. 

A  Feme  Sole  obtained  a  Judgment  in  Debt 
for  200  /.  and  then  fhe  married;  and  after* 
wards  the  Husband  and  Wife  brought  a  Scire 
facias  upon  this  Judgment,  to  have  Execution 
thereof  againft  the  Defendant  in  the  original 
Action,  and  they  had  likewife  Judgment  on 
the  Scire  facias,  (viz,.)  That  the  Husband  and 
Wife  habeant  Executionem  againft  the  Defen- 

4  dant  i 
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;  then  the  Wife  died,  and  after  her  Death 

flustandj   in  bis  own  Right,  brought  an* 

Scire  facias  agaifift  the  Defendant,  re- 

Ig  the  Jtidgihent   in   the  original  A&ion* 

|thc  Attrard  of  Execution  upon  thfe  firft  Scire 

r,  (viz,.)  To  have  Execution  of  the  Judg- 

&c. 

*o  this  the  Defendant  demurred,  and  Judg«< 
rt  was  given  in  the  Court  of  Common  Pleas 
the  Husband  the  Plaintiff ;  upon  which,  the 
larit  in  the  original  Attioh  brought  a 
of  Error  in  A  A.  -  • 
tod  adjudged,  that  the  Award  of  Execution 
:hed  in  the  Hti$bahd  by  the  judgment  in 
"  Scire  facias,  and  ftall  furvive  to  him. 
415.  Woodjer  veifus  Greflatot  S.  C. 
116. 

Feme  fole  Obligee  takes  Husband,  and  the 
md  makes  a  Letter  of  Attorney  to  J.S.  to 
te  the  Money,  who  receives  it  according- 
after  the  Wife  3ie* ;  the  Executors  of  the 
md  ftiall  have  A&ion  of  Account  for  the 
ty,  for  by  this  Receipt  it  becomes  a  Thing 
iffeffioh.     Yrin.  ij  £/*%.' B*R.  Huntley 
^Griffith,    Moor 'Ktfi. 

*a  Legacy  be  devifed  to  a  Woman  who  takes 

"  tbanc),  and  the  Husband  makes  a  Letter 

>rngy  to  J.S.  to  receive  the  Legacy,  and 

:eivcfc  it  accordingly ;  by  this  Receipt  it 

*o  be  a  Thing  in  Aftion,  and  becomes 

ig  in  Pofleffion,   and  the  Husband,  or 

cecotors,  after  the  Death  of  the  Wife,  (hall 

Account  upon  this  Receipt.    Ibid.  Moor 

See  lower  in  this  Chap* 

Baron  poflefs'd  of  art  Obligation  in  the  B#*A 

of  the  Wife,  may  give  it  to  a  Stranger, 

the  Donee  fciay  juftify  the  Detaining  of  it 

F  after 
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after  the  Death  of  the  Husband,    Mich.  38 

35;  £/**..  B.  R. 
Executor  of  tl*   .If  the  Wife  have  Goods,  and  take  an  Husba 
husband  u     the  Husband  dies,  the  Executors  of  the  H 

i]e  j  00  u  (^00£s^  an(j  tajce  Baron,  ancj  Baron  dies,  1 
Executors  of  the  Husband  fhall  have  th 
Goods,  becaufe  the  Property  lies  in  him  by  t 
Intermarriage,  not  wit  branding  the  Lodng. 
the  Goods  of  a  Woman  are  taken,  which  Vi 
man  takes  an  Husband,  the  Husband  alone  11 
have  the  Replevin.  Siderf,  174*  Pcwd  a 
MarjhaL 

T&m%  Land  is  devHed  to  a  Feme  Executrix  duri 

the  Minority  of  yi.to  hold  to  her  own  I 
.without  Account,  provided  that  ibe  keep  a 
educate  the  faid  A.  at  School,  d^c.  This  isfi 
a  Term  in  the  Executrix,  as  is  given  to  the  H 
band  upon  the  Intermarriage  1  and  the  Edu 
tion  and  Keeping  of  the  Child  is  jjot  fuel; 
particular  Privity ;  but  it  may  be  performed 
fe&ually  by  another.  Hob.  a8y*  Bolder  a 
Blackburn. 

Arbitrament.       An  Hgsbafld  fubtmta  to.  an  Arbitrament  c< 

cerhing  the  Wife's  Term,  it  (hall  bind  th?  Wi 
for  if  the  Baron  had  granted  over  the  Term 
would  have  bdund'  the  Wife ;  and  by  Con 
quence  the  Submiflion  being  for  the  Intel 
and  Title  of  the  Term,  is  as  much  in  Eflfefi, 
if  he  had  granted  over  the  Term.  Dyer  1 
in  Margin*.  .     .    . 

But  tbo'  the  Husband  doth  gain  thefe  Thij 
by  the  Interrnarriagp,  -yet  if  he  be  bound  in 
Obligation,  and  the  Condition  is,  that  he  fl 
not  fell  the  Apparel  of  hi$  Wife,  this  is  goc 
as  if  a  Man  bind  himfelf  to  a  Stranger  to  J 
ao  /.  fer  Annum  to  his  Wife,  that  is  good  wi 
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doubt.    By  Coke,  Smith,  add  fpatfin'i  Cafc; 
M.Rep.  334. 

Man  filed  in  the  SpiritUil  Court  for  hW 

ft  Portion,  and  the .  Court  of  Chancer^- 

lied  ab  Injdnftion  to  ftay  Proceedings,  till 

Time  as  he  had  made  a  Competent  Join- 

where  ^;  married  the  Legatee  and  Exe- 
of  J.  51  who,  together  with  his  Wifei 
ided  2do  /;  dtie  by  Bond  to  the  Teftator; 
Defendant  confefled  the  Debt,  but  Infiftfedj 
the  Husband  not  bavins  made  any  Provi* 
orSetttethent  on  his  Wife,  was  not  intided 
Money  j  ahd  the  Court  declateii,  that 
fecority  don  Id  remain  a*  it  was  till  fiach 
is  the  Husband  fliouid  mike  a  faitable 
ion,  or  till  further  Order  from  the  Court. 
Chan.  Refi .  3  77*   Thtffame  Thing  order'di 
u  288.    Admitted  to  be  the  constant  Prac- 
2  Vim.  494. 

if  the  Husband  ahd  Wife  demand  the 

fion  of  a  Truft  of  a  real  Eftate,  detifed 
Will  for  the  Benefit  of  the  Wife,  it  iwift  be 

\i  according  to  the  Will,  for  the  Wife  Is 
M  me  Trvft ;  Who,  whea  fte  has  Execution, 
<hfp6fe  of  it  as  {he  pleafes:  But  in  Cafe  of 

>nal  Demand,  my  lord  Chancellor  fa  id, 
Court  fftay  impofe  Tfcrnfts  on  the  Husband. 

1708.  S\&.Vern.6t6. 
Aa  Btfant,  in  titled  to  the  Truft  of  Lands  in 
by  a  collateral  Anceftor,  marries  without  ker 

h  Confent,  and  the  Father'  Brings  a  Bill 
tfeft  the  Husband  and  Wife,  and  herTrufteet, 

aProvifion  might  be  made  for  her  om  erf 

Lands ?  the  Husband  and  Wife  demur  to 

Sill ;  and  the  Demurrer  tfra*  allowed  5  for  it 

:ars  by  the  Plaintiff's  own  Shewing,  th*t 

has  no  Right,  either  in  Law  or  Equity,  to 

Fa.  the 
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the  Lands:  But  my  Lord  Chancellor  faid,  that 
the  Husband  had  been  Plaintiff,  and  been  fee 
ing  ariy  Favour  from  the  Court,  he  could  th 
snake  him  do  what  was  reafonable.     Pafcb. 
Car.  2.  between  i  Verri.$9* 

What  the  Husband  may  releafe  or  difchar\ 

or  not. 

# 

Covenant.  The  Covenant  was*  That  a  Stranger  fbou 

pay  8  /.  yearly  to  one  of  the  Covenantees,  ai 
to  one  F.  L  a  Stranger ;  F.  /.  took  to  Husbai 
one  B.  who  did  releafe  the  Payment.  Per  Cm 
B.  is .  a  Stranger,  to  -whofe  Wife  the  Payment 
to  be  made ;  now  he.  cannot  releafe  this,  he  fa 
fving  no  Right  at  all  therein,  Dor  yet  any  R 
medy  to  come  by  it :  And  Judgment  was  f 
S&er\  3  Bulji*  a  p.  Quick  and  Harris  yer( 
Ludfotrow. 

Annuity.  A  Widow  brought  an  Annuity  againft  A.  i 

36  /,  Annuity,  granted  by  the  Defendant  to  tl 
Plaintiff  by  Indenture.  To,whicH;the  Defendai 
pleads  a  Releafe  by  exprefs  Words,  reciting  tl 
Annuity  made  by  the  Husband  of  the  Plainti 
during  the  Coverture.  The  Plaintiff  demur: 
and  per  Curiam,  The  Bar  is  not  good,  becau 
the.  Husband  may  not  extingnifh  the  Annuil 
.of  the  Wife,  being  an  Annuity  for  Life;  bt 
that  fhe,  if  fhe  furvive  the  Husband,  (hall  hai 
an  Aftion  for  it.  Moor  523,  Thorn/on  ac 
Butler. 

After  Dherce.      If  Husband  and  Wife  are  divorced  caufa  adu 

tetii%  yet  the  Husband  may  after  releafe  aL( 
gacy  due  to  the  Wife  j  for  the  Divorce  does  n( 
divorce  tho  Vinculum  Matrimonii,  but  a  Men) 
&  Thoro.  43  Eliz>.  Stephen  and  Tott9  Roll.  Rei 
But  if  after  fuch  Divorce  the  Wife  fues  witf 
,  out  the  Husband,  a$  ihe  may  for  a  Defamatio 
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the  Spiritual  Court,  and  recover,  and  Pe-  V.  Poftca. 
ince  injoined,  exfenfa  Litis  taxed,  the  Huf- 
id  may  not  difcharge  this,     14  Jac.  New* 
h  Cafe. 

If  A.  promife  B.  a  Feme  Sole,  that  in  Con*  Promifi* 
lerarion  (be  will  marry  C.  his  Brother,  that  he 

give  B.  10  /.  if  file  furvive  C.   And  after  B. 

G  to  Husband  accordingly ;  C.  cannot  af- 
difcharge  A.  of  this  Promife  by  his  Releafe, 
bind  B.  after  his,  Deceafe,  becaufe  the  Pro- 

refts  in  Contingency  during  the  Life  of  C. 

Husband. '  Hill.  6  Eliz,.  B.  R.  Belcher  and 

Hob.  Smith  and  Stafford**  Cafe. 
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i  Legacy  of  1  o  /.  was  bequeathed  to  a  Feme  Legacy. 
rert,  to  be  paid  eighteen  Months  after  the 
ith  of  the  Devifor.    The  Teftator  dies,  and 

the  Wife  within  the  eighteen  Months  dies, 
the  Daughter  of  the  Wife  took  Adminiftr*- 

But  the  Legacy  belongs  not  to  the  Daugh- 
r,  bat  to  the  Husband  ;  for  the  Husband  had 
Intcreft  in  it  before  the  Time  of  Payment 

;d,  and  he  might  have  releafed  it.  2  RoD. 

136. 

the  Husband  be  indebted  to  the  King,  he  Augment  of 
affign  a  Debt  due  to  the  Wife  before  Co-  *  Debt  du%  u 
ire ;  as  B.  was  indebted  by  a  Statute  in  *Je  *^/?»  hf 

I.  to  C.  who  dying  inteftate,  Admintftra-  ££££  • 
was  committed  to  his  Wife,  who  married 
)ne ;  Facone  became  bound,  with  another* 
te  King  in  600  /.  and  he  and  his  Wife  did 

this  Statute  by  Deed  in  rolled  to  the  King, 
the  Payment  of  the  fajd  600  /.  Per  Curiam  z 

Affignment  is  good,  notwithftanding  the 
ite.of  7  Jac.  Vid$  Hob.  253.  Breadman 
Coles. 

a  Feme  be  indebted  to  J.  S.  in  a  certain  Arbitrament* 

as  Adminiftratrix  to  J.  D.  and  (be  takes 
md,  and  the  Husband  and  J.  S.  fub- 

F  3  xjxh 
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jpit  all  Matters  between  them  to  the  A  urate 
W.  M.  be  may  make  an  Award  of  this  D 
tbat  is  due  by  the  Baron  and  Feme,  althoug! 
be  done  in  &ight  of  the  Wife,  and  as  Adm 
ftratrix,  for  it  is  now  chargeable  by  the  In 
marriage.  I  Roll.  Abr.  246.  Cro.  ^ac.  4 
Lamley  and  Htitton.  So  w  Arbitrator  may  m 
an  Award  ppon  fuch  Submiffion  of  a  Deb 
the  Wife  as  Executrix    ai  H  7.  29.  b. 

If  A.  and  B.  fufctnit  to  tbe  Arbitrarnem 
5f.<SL  of  all  Suits  and  Aftions  depending 
tureen  them  two,  the  Arbitrator  may  not  m 
an  Award  of  an  Aftion  that  B.  and  his  \) 
have  depending  agaipft  A.  for  this  is  out  of 
Subtmflion.  1  Roll.  Abridge  246.  Bracas 
Scavage. 

What  ABu  Charges,  or  Forfeitures  vf  the  I 
bandjhatt  bind  tbe  Wife  after  his  Death. 

As  for  the  Difpofitipn  of  the  Wife's  Tc 

vide  infra,  and  Chap.  XXII. 
jinornvent-         If  the  Husband  attorn  to  a  Grant  in  Pai. 

Deed,  this  ftajl  bind  the  Wife.    9  Co.  85 
Connie's  Cafe. 
Zegaey  re-  A  Legacy  is  given  to  a  Femp  Covert,  and 

Jra/ed:  Hosband  releafeth,  and  after  he  and  his\ 

fue  in  the  Court  Chriftian  for  the  Legacy ; 
Party  that  is  fued  (ball  not  have  a  Prohibi 
upon  the  Releafe  of  the  Husband,  becaufe 
Temporal  Judges  may  not  meddle  with  tbe 
gacy;  and  by  Confequence  cannot  detenu 
whether  the  -Releafe  will  extinguilh  it  or 
Teh.  175. 

But  in  Chancery,  where  a  Legacy  was  gi 
to  a  Feme  Covert,  who  lives  feparate  from 
Husband,  and  the  Executor  paid  it  to  the  Fc 
Qind  took  her  Receipt  for  k:   yet  on  a 

broi 
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glit   by  the  Htisband  againft  the  Execu- 
he  was  obliged  to  pay  it  over  again,  with, 
mereft ;  for  Payment  to  the  Wife  is  not  good- 
reed  Mich.  1 6 84.  1  V*rn.  2<$i. 
If  one  Coparcener  be  married,  and  for  Owel-  RentforOnv^ 
of  Partition  the  Husband  and  Wife  grant  a  *y*f  Petition 
em  to  the  other  two  out  of  the  Part  of  th$ 
Covert;  this  Partition   being  equal  fljali 
charge  the  Part  of  the  Feme  Covert  for  ever, 
lap.  196.  b. 

If  a  Baron  feifed  for  Life,  or  in  Fee,  in  Right  Rett. 
his  Wife,  grant  a  Rent  and  dies,  the  Feme 
11  hold  it  difcharged,  for  (he  comes  in  para- 
nt  theCharge ;  So  if  he  he  pofTeft  for  Years 
the  Right  of  his  Wife,  and  grant  a  Rent. 
9  H.6.  52. 

The  Hosband  is. feifed  of  Land  in  tbe  Right  Cwufee  of  * 
pf  hb  Wife  in  Fee*  and  tfiakes  a  Lcafe  for  Years  R"»  *"'«' 
rbf  it,  and  after  he  ana  hi*  Wife  levy  a  Fi^e  ^jff^i 
tme  ceo,  &c.   to  J.  S.  fa  Fee ;  and  after  the  ^%u  Wife9* 
►Husband  dies,  the  Conuftefball  hold  the  Land  Land, 
difcharged  of  theleafe,  for  the  Lea  fe  was  void 
►by  the  Death  of  rheHusband  ;  for  the  Husband 
(joined  for  Conformity  and  Neceffity,  and  all  the 
Eftate  pafled  from  the  Wife;   j.  Co.  76.  Brecon's 
afe.     %  Co.  j  j.  CromveD'sCife. 

«o  if  a  Baron  feiz'd  in  the  Right  of  hit  Wife  in  s° lt « °f iU 
ee  acknowledge  a  Statute,  or  graat  a  Rent  out  ^Ifjf^ 
f  the  Land,  and  after  be  and  his  Wife  join  in  a  ,J*  *  ' 
ie  come  ceo,  &c.  to  J.  S.  in  Pee,  and  after  the 
Hosband  dies,  j?..&  (hall  hold  the  Land  dif- 
kharged  of  the  Rent  and  the  Statute*  for  the 
NCaofe  aforefaid.    %  Co.  77,  Cwtomv/'YCafe.    So 
is  Havvy  and  'Thomas  %  Cafe.    Cro.  Eiiz,.  a  1 6. 
-Hanifon  and  his  Wife  fold  theland  of  the  Wafe 
by  Deed  indebted,  but  it  Was  riot  in  rolled  with- 
in the  fix  Months,  and  afterwards  the  Husband: 

F  4  aione 
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alone  makes  a  Lcafe  by  Parol,  and  then  the 

«Baron  and  Feme  levy  a  Fine  to  the  Bargained 

and  die  ;  the  Queftion  was,  If  the  Conufee  of 

the  Fine  fhall  avoid  thisLeafe?     Per  Curiam ; 

He  (hall,  for  being  made  by  the  Baron  only*  it 

was  void  as  to  the  Wife,  and  no  Acceptance 

ran  make  it  good ;  and  as  it  fhall  be  void  to  the 

Wife,  fo  to  the  Conufee  :  So  of  a  Rent-Charge 

granted  by  the  Husband,  or.  a  Recognisance  by 

him. 

Mirer,  tvhtra     But  if  Baron  and  Feme  are  Joint-tenants  in 

the  Baron  and  Fee,  or  in  Tail,  upon  a  Conveyance  made  dat 

&me  are        rjng  Coverture,  and  the  Husband  acknowledge 

Jvntrtewts.  a  $utmey  and  afcer  he  and  his  Wife  acknoWT 

ledge  a  Fine  come  ceo,  &c*  to  J,S.  and  fuflfe? 
a  Recovery  to  him,  and  after  the  Husband  dies; 
yet  J.  $.  fhall  hold  this  charged. with  the  Sta- 
tute, for  he  comes,  in  of  the  Eftate  of  the 
Husband,  as  well  as  {he  Wife,  and  there  .are 
no  Moieties  between  them :  Aliter,  If  th$ 
Conveyance  were  made  to  .them  before  Cover- 
ture. For  if  Baron  and  Feme  are  Joint-tenant? 
in  Fee,  upon  a  Conveyance  to  them  made  be- 
fore Marriage,  and  the  Husband  acknowledged 
a  Statute,  or  grants  a  Rent  out  of  the  Land, 
or  leafe  the  Land  to  another,  and  after  he  and 
his  Wife  levy  a  Fine  come  ceo,  &c.  to  J.  S. 
and  after  the  Husband  dies,  it  feems  that  J.  S. 
fhall  bold  one  Moiety  difcharged  by  thQ  Death 
of  the  Husband,  for  the  Husband  h?th  not 
Power  to  charge  the  Moiety  of  his  Wife,  but 
during  his  Life. 
ZeafefwYears  If  a  Baron,  poflefs'd  in  thQ  Right  of  his  Wife, 
fa  Right  of  the  cf  a  Term,  is  condemned  in  a  Judgement,  or  ac- 

Sndedon  **  know,edgeth  a  Swtutt  a*d  die*,  this  ftall  not  be 
Mm**-  extended  qn  th?  Wife    »  R.  6.  52.  k. 

g*i*jl  tbe  B*- 
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But  if  the  Husband  be  indebted  to  the  King,  Lands  f# 
?nd  purchafe  Lands  for  Years,  to  him  and  his  Tears  in  right 
Wife,  and  dies,  this  Land  (hall  be  put  in  Execu-  $£H™% 
tion  for  the  {aid  Debt  ;  for  the  Husband  bad  ]^L9S  j^ 
Power  to  difpofe  of  the  faid  Term,     8  Co,  5* 
171.    Sir  Qerrard  Fleetwood.  2  Roll.  Air.  157, 

If  the  Cognifee  of  a  Statute  dies  iuteftate, 
and  Adminiftration  is  granted  to  his  Wife,  who 
marries  J.  S.  who  becomes  Debtor  to  the  King, 
the  Chattels,  which  J.  5.  had  in  Eight  of  bis 
Wife  as  adminiftratrix,  (hall  not  be  extended 
for  this  Debt  of  the  King,  for  that  thefe  Chattel* 
are  tp  pay  Debts.  %  Roll.  Abrf  1 59,  Buckler  ^nt) 
Rajeu 

the  Husband  gave  a  Bond  to  the  Wife,  for 
Payment  of  a  Sum  of  Money  in  Cafe  «ihe  fur- 
vivet)  him,  and  after  became  a  Bankrupt, 
And  fer  Lord  Chancellor,  there  can  be  nothing 
flopped  by  Way  of  Dividend,  out  of  the 
Bankrupt's*  Effete,  to  anfwer  this  contingent 
Debt  or  Demand,  when  it  happens  $  but  whew 
ji  Bottomree  Bond  was  entred  into,  and  the  Ship 
returned  fafe  before  the  Dividend  actually  made, 
they  were  let  into  a  Share  of  the  Dividend, 
tho'  the  Bond  was  contingent  at  firft,  becaufe 
the  Contingency  w^s  then  at  an  End.  Mich. 
lp§.  fix  parte  Cbavtell  v.  Caflanet. 

If  q  Feme  Covert  agree  to  fell  her  Inheri- 
tance, fo  as  Che  might  have  Part  of  the  Money, 
and  the  Land  is  fold,  and  her  Part  of  the  Money 
|spi]t  in  Truftees  hands,  this  Money  (hall  not 
be  liable  to  the  Husband's  Debts,  although  fhe 
afterwards  agreed  it  (houjd  be  !iab)e.  Decreed 
betw$eq  Rptlqnd  ^nd  Mol\mux>  %  Vern.  64. 
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ABion  brought  If  a  Feme  Covert. 

i  H.  4.  Sir  Robert  Belknap  that  reverend  am! 
'  learned  Judge  was  banifbed  out  of  the  Realm 

(Relegatus  in  Vafconiam)  not  for  any  Defeat  or 
Oftence  of  his,  but  by  the  Might  of  hh  potent 
Enemies,  and  the  Malice  of  the  Times;  but 
Sybil  Belknap^  hrs  Lady,  continuing  in  England* 
fte  was  wronged,' and flie  commenced  a  Suit  in 
her  own  Name  alone,  not  naming  her  Huf- 
band:  Exception  being  taken  againft  it,  because 
her  Husband  was'lhring;  yet  notwithstanding 
jt  was  adjudged  good,  and  fte  recovered,  which 
fnade  Markham  fay. 

Ecce  tnodo  mirum  quodfofffnina  fert  Breve  Regis, 
$Jon  nominando  ntirum  conjunftum  rohre  Legit. 

£nd  yet  it  was  not  any^  fuch  Wonder,  that  the 
Wife  fliould  Have  an  Aftion  of  Account  as  a 
Teme  fole,  where  the  Husband  is  banMbed  by 
Parliament  or  abjured.  (Abjuration  is  called  a 
Divorce  between  the  Husband  and  Wife.)  Wey- 
land  18  Ed.  1.  was  exiled,  his  Wife  had  her 
Jointure.  ioErf.  3.  The  King  brought  zQuare 
Jmpedit  againft  the  Wife  of  ^n  exiled  Man.  14 
jac .  Wihftore  brought  Trefpafs  by  the  Name  of 
•Widow,  her  Husband  living  a$  Lisbon  in  For- 
tugal. 

If  Baron  and  Feme  fue  a  Bpnd  made  to  the 
Wife  in  C.  B.  and  the  Deed  is  there  denied, 
for  which  it  remains  in  fhe  Keeping  of  the 
Cuftos  Breviunty  and  the  Baron  die,  the  Vfife 
may  have  a  Writ;  of  Chancery  dire&ed  to  the C11- 
ftos  Brevium  in  B.  C.  that  he  deliver  the  Deed 
x>'f *  the  Wife,  becaufe  the  Plea  is  determined  by 
the  Death  of  the  Husb$n4.- 

2  %  Forfeiture. 
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Forfeiture. 

A  Baron  is  feized  in  the  Right  of  his  Wife  ^  fMFmtiH* 
fur  vie,  and  they  make  a  Feoffment,  this  is  a 
Forfeiture  during  the  Coverture.  • 

So  if  a  Baron  fole  makes  a  Feoffment,  this 
is  a  Forfeiture  during  the  Coverture.  But  in 
thefe  Cafes  it  fhall  not  be  any  Forfeiture  againft 
the  Wife  after  the  Death  of  the  Husband.  8 
Co.  44.  Wtttinghan?%  Cafe. 

But  if  the  Husband  pofleft  of  a  Term  in  the  Term. 
Eight  of  the  Wife  forfeit  the  Term,  this  fhaN 
lind  the  Wife  for  that  he  might  difpofe  of  the 
Term,  7  H.  6.  2.  b.  2  H.  6.  2.  bf 

If  Baron  and  Feme,  Leffees  for  Life  in  Right  Bf  Aueptanc* 
of  the  Wife,  accept  Fine  come  ceo>  &c.  of  a  efm  Fine 
Stranger,  this  fhall  not   be  any  Forfeiture   a-<£mcccl*» 
gainft  the  Wife  after  the  Death  of  the  Husband,     *" 
becaufe  (he  was  not  examined  upon  this  Fine, 
Dpr'148. 

A  Copyholder  in  Fee  takes  a  Husband,  who  CopyhM. 
fnakes  a  Leafe  for  Years  without  Licenfe,  which 
by  the  Cuftom  of  the  Manor  is  a  Forfeiture ; 
this  Forfeiture  (ball  not  bind  the  Wife  and  her 
Heirs  after  the  Husband's  Death,  but  the  Wife 
after  his  Death  (ball  have  it  again.  Cro.  Car.  7, 
2  Roll.  244,  345.  Savern  and  Smith.    And  Dod- 
deridge   took  this   Difference.     Where  a  Feme 
fole  is  a  Copyholder,  and  (he  takes  an  Husband, 
who  made  a  Leafe  for  Years  without  Licenfe, 
the  fame  is  a  Forfeiture,  becaufe  it  is  her  Folly 
that  (be  will  t^ke  fuch  a  Husband  as  wHl  forfeit 
her  Land :  But  where  a  Copyhold  is  granted  to 
a  Feme  Covert,  and  the  Husband  makes  a  Leafe 
without  Licenfe,  jn  fuch  Cafe  it  is  no  Forfeiture  Eiverjity*    . 
fnd  lb  in  the  Cafe  of  a  Feme,  Leflee  for  Life, 

at  the  Common  Law  againft  Wittingh<im>  8  Co. 

44- 
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44.  But  I  find  no  fuch  Difference  in  Cro.  Car. 
And  it  is  idle,  for  the  Folly  is  the  fame. 
Latfeof  Ttme  Feoffment  in  Fee  of  a  Manor,  to  the  Ufe  of 
far  cutting  of  himfelf  and  his  Wife  for  Life,  the  Remainder  to 
Woods  pail  jjjs  Heirs;  and  in  the  Manor  there  are  Under- 
tow/&  Wfe.  Y/oodsr  ufually  to  be  cut  every  one  and  twenty 

Years,  and  the  Husband  fufFered  the  Woods  to 
-    grow  five  and  twenty  Years,  and  dies.     The 
Queftion  was,  If  the  Husband's  fuffering  it  to 
grow  five  and  twenty  Years  daring  the  Cover- 
ture (hall  bind  the  Wife  fo  as  (be  fiiould  not  cut 
the  Woods  ?  Per  Curiam :  It  fhall  bind  her,  for 
that  the  Time  is  limited  by  Law,  and  if  the  Time 
be   incurred  it  fhall  not  be  felled  afterwards 
Godb.  5.  1  ErownL  73.  1  Leon.  61. 
Krferhtn  ft?       If  a  Man  make  a  Lfcafe  for  Years  on  Condi* 
jiHe*Ation.      tion  that  the  Leffee,  his  Executors  or  Afiigns 
Rjmhmfi*   fljaji  -not  a)jw  .  there  if  the  Wife,  Executrix, 
Condition.        and  her  fecond  Husbapd  alieny  |his  ftall   be  a 

Forfeiture;  for  the  Condition  follows  the  Et- 
ftate  and  is  inherent  to  it.  D)er  1.  But  where 
the  Agreement  is  C6l lateral  and  Perfonai,  as  if 
a  Condition  be  that  a  Woman  fhall  not  beat 
7.  S.  and  fhe  takes  an  Husband  who  beats 
him,  this  fhall  not  be  a  Forfeiture;  for  the 
Condition  was  annexed  to  the  Perfon  of  the 
Wife.  But  the  Wafte  of  the  Husband  is  the 
Wafte  of  the  Wife ,-  for  that  follows  the  Eftate, 
and  is  not  perfonai. 
Arbitrament.        Baron  and  Feme  are  pofleft  of  a  Term  in  the 

Right  of  his  Wife,  as  Executrix  to  her  firft  Hut- 
band,  an 4  a  Stranger  pretending  Title  to  its  and 
the  Husband  fubmit  to  Arbitrament  in  Writing, 
./or  the  Intereftand  Titleof  the  Leafe;  and  the 
Arbitrators  award  one  Part  to  the  Pretender, 
and  the. other  Moiety  to  the  Baron  and  Feme. 
Quarey  If  the  Award  fhall  biqd  the  Wife  after 
the  Death  of  her  Husband  > 

What 
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What  A&sdone  by  the  Husband  and  Wife  Jball  be 
con/trued  as  the  Aft  of  the  Wife  or  not,  fo  as 
to  bind  her  after  the  Death  of  the  HUsband  of 
not. 

* 

If  Baron  and  Feme  are  Patrons  in  jur*  uxorisi  Coyfcmatlon. 
If  they  confirm  by  Deed  the  Leafe  of  the  Par- 
fcn,  this  is  not  good  againft  the  Wife  and  her        :"  f' 
Heirs,  but  only  during  Coverture ;  for  the  D6ed 
of  the  Wife  is  void.  Dyer  r  3 1  •  i . 

Baron  and  Feme,  Tenants  for  Life,  join  in  Aid  pricr. 
the  praying  of  Aid  of  a  Stranger  ;  this  fhall  be 
no  Forfeiture  of  the  Eftatie  of  the  Wife.  1 5  £.  4* 
29.*.  ... 

♦  A  Statute-Merchant  was  made. by  Baron  and  .        c   ' 
feme,  ahd  they  join  in  a  Defeazance;  ?this  fhall 

not  be  theDefeazance.of  the  Wife-  48  Z&.  3.  1*2. 

In  Cafes  of  Limitation  of  Eftatesy!asif  Lirni-  In  Cafes  of  Li* 
tation  bei  if  a  Ring  be  tendred  by  a  Woman  'imitation. 
that  the  Land  (ball  remain  to  her,  ind  (he  takes 
an  Husband,  and  after  (be  and  the  Husband 
tender  the  Ring,  this  (hall  be  a  fufficifent  Ten- 
jdcr,  and  (hall  be  intended  the  Aft  of  the 
Wife. 

*  If  Baron  and  Feme  join  in  a  Fine,  of  the  Verlaringthe 
Wife's  Land,  the  Wife  alone  without  the  Hus^  Ufa  of  a  Fin*. 
band  may  declare  the  Ufes  of  it.     Btckwith's 

Cafe,  2  Co.  27. 

Many  Ads  in  Pais  made  by  the  Barbn  and 
Feme,  (ball  be  intended  tHe  Aft  of  the  Wife  ; 
as  Agreement  to  the  Ufe  of  a  Fine,  which 
(hallbind  the  Wife  after  the  Death  of  the  Huf-  -r.  ~ 

kand. 

Baron  and  Feme  grant  a  Rent  fat  Equality  of  Rett  ly  Owe!- 
Partition,  thisfliall  bind  the  Wife  after  the  Death  *J  of  Bartiti* 
of  the  Husband,  for  it  is  her  Aft  as  well  as  the  ** 
Aft  of  her  Husband,:  and  (ball  be. intended  for 

her 


if 

?8  Of  Bflroh  aid  Pemej  fcfgrejf*  Gh.  159 

Condition  h      her  Benefit;    Feoffment  of  a  married  Womari 
teinfeoff.         on  Condition  tp  rfeinfeoff,  and   fhe  with    hct 

Husband  makes  the  Feoffment,  &  fe  good.     A 

Attor*  Woman  teilor  pur  vie  with  her  Husband   at^ 

torhs  upon  the  Grant  of  a  Reverfion;  it  is  good, 

and  (hall  bind  the  Wife  afar  the  Death  of  the 

-  Husband* 

jjfent  of  the  .   if  an .  Eftate  be  conveyed  with  Powet  that 

Wf,  to  a  Re-  ^  Htt'sbwd  with  the  Affent  of  the  Wife  ma? 

******        tev.ok*  .the  Affent  of  the  Wife  to  ffccb  Rev* 

cation  is  good.  So  if  the  FroSrifb  bcf,  that  amir* 
......        ried  Wqaun,  without  tlie  AfTent  of  her  .Hut 

band>  in$y.mahe  a  Revocation  of  Dfes  aodde* 

dare  n$Wk  this  is  good- ♦  .£Brovml.  139, 140.  ' 

JcimHvteJg-        Where  the  Wife  is  examined  by  Writ  fcrf 

iStefai*  ftaI1  *** :Bo**d»'  otherwife  not..  10  Co.  43,  Ba- 

w/Lf'*     '  *  ro11 2tod;Feme.  acknowledge  a  Peed  to  be  intofc 

led.  this  doth  not  bind  her  becaufe  fhe  is  not 
\  examined  by  Writ.  . 

foment  to  a      r^j*  cn  aa  Arbitration  Bond     the  Defend 
Feme  Covert.   dant  ^fa^  the  Arbitrator  bad  awarded  thai 

the  Defendant fhoufd  pay  to  the  Plaintiff  10  /. 
and  fttdiJaehad  paid  it  to  the* Plaintiff V Wife,' 
who  .received*  it ;  upon  winch  the  Plaintiff,  dial 
demur.  Judgment  pro  Quer.  For  Payment  to 
'♦  ^  ~  her  wasirdtgood^  1  Leon.  po.  Fr*ud  m<&  Ban'* 
'.  ^    Cafe.    •  .  '   '  •    ' 


»* 


Pot  what  ASls  or  Torts  of  them  Wife  the  HioMdmt 
•    jhallbe' putiijted.    Etfeeoncr*.    Vide  Ttt.  A* 
tion  dnd  Titt  Wafle.:    '  : 


V :  "* 


0tyfa  x  if  a  i^afe  be  made  to  Baron  and  F*me,  and 

the  Baron   doth  Wafte  and  difcth,  if  the  Wife 

•    r  •        .    agree  to^tbe  Eftate,  ftre  ftslibe-punfihed  for 

*-•>..        the   Wafte- done    by    the   Husband,    in  like 

Marnier  •«$  if  a  Stranger  had  done  the  Wafte ; 

after  the  Deaih  xsf  the  Husband  fte  is  in  from 

•.# :  the 
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[(he  Leffor;  and  if  the  A  Si  on  bad  been  brought 
againfl:  the  Baron  and  Feme,  the  Wafte  fhould 
have  been  tpipi  feceruyt  vafium^  fo  as  it  is  as 
Well,  the  Wafte  of  the.  Wife,  as  of  the  Hus- 
band, z  Inft. 303.  .         ; 

*  7 

Paraphermlia* 

By  our  Law  the  Apparel  of  the  Wife  i$?cal- 
Ifd  Bona  Paraphernalia.,  The  Wife  by  .the 
Common  Law  ought  to  have  ber  neceffary  Ap-  .  • ;  .m.  j  ♦• 
pare!  for  her  Body  after  the  Death  of  the  Hut- 
band,  and  not  the  Executors  of  the  Husband : 
but  /he  (ball  not  have  exceffive  Apparel. 

If  the  Husband  deliver  to  his  Wife  a  Piece  of 
Cloth  to   make  a  Garment,  and  dies,  albeit  it  - 
was  pot  made  into  a  Garment  in  the  Life  of 
the  Husband,  yet  the  Wife  ftall  have  it,  and 

,not  the  Executor,  inafmbch  as  it  was  delivered 
to  her  to  that  Intent.  But  -  againft  the  Debtee 
of  the  Husband  the  Wife  fhall  have  no  more 
Apparel  tKan  is  convenient.  Mich*  40  &  41 
£/ix,«  Harwel's  Cafe.  .•'.-• 

A  Chain  of  Diamonds  and  Pearls  b,eiug  worth 
.370  /.  being  ufually  worn  by  a  WoRwn,  who 

;  was  the  Daughter  of;  an  Earl  in  Iritaqd*  and  a 

I  Baron  of  England*  a^id  the  Wife  of  a  Knight 
and  the  King's  Serjeant  at  Law,  ifrajl  be  Bonn 
.Paraphernalia  ;  fo  that  the  Husband-capnot  de- 
tife  thern  from  the  Wife*  Cro.  Car. ^4,3.  The 
Lord  Ha/lings  and  Dawglafu  Rktyardfon  and 
Crook  thought  the  Wife  (hall  not  have  them  as 
Bona  Paraf  her noli  a  >  becaufe  they  were  not  ne- 

,  ceflary  for  her,  but  only  convenient:,  Jopesand 
Berkly  e contra  :  But  all  agreed  (lie  thai}  have 
Igr  neceilary  Apparel.  :>>.:• 

A  Woman,  by  her  Marriage  Articles,  agrees 
to  have  no  Part  of  the  Husband's  p£rjyi#}  Eftater. 

'  "    "but 
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but  what  he  fhould  give  her  by  Will,  this  barf 
\it\  of  her  ParaphernalfaJ  Per  Cur.  2  Pern.  8& 
The  Husband  devifed  the  Wife'i  Jewells  td  her 
for  Life/ the  Remainder  ovefr  to  his  Sort  ;  one 
Point  of  the  Cafe  was,  whether  they  flrou!d  gi 
to  the  Adminiftrator  of  the  Wife,  being  her 
Paraphernalia  ;  And  though  it  was  agreed,  that 
yhere  a  Husband  dies  inteftatp,  or  does  not  by' 
Wilfdrfpofe  of  the- Jewels  of  "lib  Wife,  fb^ 
inay  tfaifn  them  (in  Cafe  there  be  nd  Debts}* 
Cw*  Car.  $4 j.  y^.  is  he  may' devife  them,  and  as  he  in  this 
Cafe  has  given,  them  to  her  fof  Life  only,  and 
(be  hasnbt  made  any  Ete&ion  or  Claim  totheiA 
.as  her  Paraphernalia,  ifrey  cafihdt  go  to  hefc 
Adminifh-ator.    4  Vemi^  24% 

fVbat  'things  or  ABio'tirth(  ttAfeftatl  have  dftet 
.'/'    the  Deafh' of  Ibe.  Husband.  % 

r 

'     '  What  Anions %  Real.     ".  : 

'*       What  Things  J  Perfotfaf. 

The  Wife  (hall  have  Trefpafs  after  the  Deatlf 

of  ttie  Husband  for  Trees  cut  upon* the  Land 

during  the  Coverture.  'Y?  E.  4.  13.  39  H.  6.4%. 

'     If  the  Husband  puff -ddMtrn  an  Houfe  which 

:he  had'  in  Right; of  his  Wife,  and  gives  the 

'Timber,  the  Wife  ffralF  not  have  an  A&i6n  for 

'  it  after  the;Death  of  the  Husband.  43  E.  3. 26.  b. 

:     A.  purchafes  a  Walk  in  a  Chafe,  and  takds 

the  Patent  to-himfelf,  and  to  his  Wife,  m&J.S. 

'  daring  their  Lives,  and  the  Life  of  the  S»r- 

.*vrvor ;  the  Husband  dies  indebted,  yet  the  Wife 

was  decreed  the  Benefit  of  the  Parent  during 

-her  Life,  HTor  fhe  cannot  he  a  Truftee  for  her 

Husband  ;  but  after  her  beath  J.  S.  is  to  be  a 

Truftee  for  the  Husband's  Executor.  Trin.  1 68S# 

•  between  Kingdome  -arid  Bridgts%  2  Vim.  6j. 

%  Rofe 


1 
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Rofe  Edmonds  broughtrTrefpaftagainft  P.  for 
putting  in  his  Beaftsinto  her  Land,  i  Maii,con- 
tinuando  ufque  January :  On  Not  guilty,  the 
(Plaintiff  had  Judgment.  Error  was  brought, 
|nd  Error  in  Fad  was,  that  Rofe  Edmonds  was 
pvert  de  Baron  the  firft  Day  of  May*  and  fo 
(bra  Week  after,  and  her  Husband  being  dead 
k  is  gone  with  his  Perfon ;  and  Damages  were 
given  entirely.    Per  Curiam :  It  is  Error. 

I 

i    What  Tubings  perfonah    Vide  Acceptance. 

If  an  Obligation  ba  made  to  Baron  and  Feme,  Bond. 
the  Feme  fhall  have  it  by  Survivor  if  fhe  will. 
$11. 6.  6.     i  o  Car.  in  Cam.  Scaccar\  Spark  and 
Fairman  s  Cafe. 
So  the  Wife  fhall  have  a  Recognifance  by  Sur-  Goods. 
Wor  ;  but  if  the  Goods  are  given  to  Baron  and 
erne,  the  Feme  fhall  not  have  them  by  Sur- 
ivor,  but  the  Executors. 

A  Feme  Covert   purloined  her  Husband's  Monies  pur- 
oods  or  Money,  and  put  the  Money  into  o-  kined. 

Men's  Hands,  who  therewith  buy  Lands 
her  Ufe  ;  if  the  Heir  or  Executor  of  the 
band  -do  fue  in  Equity  for  Relief,  or  to 
e  the  Land  or  Money  reftored,  yet  denied 
Jef ;  for  faid  Egerton  Chancellor,  he  would 
relieve  the  Heir  or  Executor,  (nor  the  Hus- 
d  himfelf  if  he   were  alive,)  for  he  fat  not 
to  relieve  Fools  or  Buzzards,  who  could 
keep  their  Money  from  their  Wives. 
By  a  Marriage  Settlement,  a  Term  is  crea- 
tor railing  ao  /.  per  Ann.  as  Pin-money,  for 
Wife's  feparate  Ufe,  which  is  conftantly 
her  by  the  Husband's  Steward,  except  the 
Year  before  the  Husband's  Death;   there 
g  but  one  Year  in  Arrear  only,   it  fhall 
paid ;  but  it  would  be  other  wife  if  it  had 

G  been 
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been  in  Arrear  feveral  Years.    Trin.  165*1,  be 
twcen  Offley  and  Offley. 

The  Plaintiff's  Relation  (to  whom  he  wa 
Heir)  allowed  his  Wife  Pin-money,  which  lx 
ing  in  Arrear,  he  gave  her  a  Note  to  this  Pur 
pofej  /  am  indebted  to  my  Wife  100  /.  whic 
became  due  to  her  fuch  a  Day ;  after  by  his  Wil 
he  makes  Provifion  out  of  his  Lands  for  PaJ 
ment  of  all  his  Debts,  and  all  Monies  whid 
he  owed  to  any  Perfon  in  ,  Truft  for  his  Wife 
and  the  Queftion  was  whether  the  100  /.  wa 
to  be  paid  within  this  Truft;  and  my  Lor< 
Keeper  decreed  not,  becaufe  in  Point  of  La* 
it  was' no  Debt,  becaufe  a  Man  cannot  be  in 
debttd  to  his  Wife;  and  it  was  not  Money  du 
to  any  in  Truft  for  her.  Hill.  1701.  berweel 
.  Cornwall  and  Earl  of  Mountague. 

If  a  Woman  had  Pin-money,  or  a  feparad 
Maintenance  fettled  on  her,  and  (be  by  Managi 
ment  or  good  Houfewifry,  faves  Money  out  o 
it,  file  may  difpofe  of  fuch  Money  fo  fayed  b; 
her,  or  of  any  Jewels  bought  with  it,  W 
Writing  in  Nature  of  a  Will',  if  fte  die  befon 
her  Husband,  and  (hall  fiave  it  her  felf,  if  fk 
furvive  him,  and  fuch  Jewels,  &c.  (hall  no 
be  liable  to  the  Husband's  Debts,  Pafcb.  1691 
between  Herbert  and  Herbert ;  and  the  Preceden 
of  Sir  Paul  NeaFi  Cafe  cited  to  the  fame  Fui 
pofe;  the  Wife  allowed  what  (he  had  faved  00 
of  her  Pin-money,  againft  the  Devifee  of  tb 
Real  Eftate.  Mich.  169$.  between  Miles  aw 
Wikes. 

A  Woman,  on  her  Marriage,  referves  to  her 
felf  a  Power  of  difpofing  of  her  Perfonal  E 
ftate  as  (he  thinks  proper,  all  that  (he  dies  po(! 
feffed  of  is  to  be  taken  to  be  her  feparate  E 
ftate,  or  the  Produce  of  it,  unlefs  the  contrar] 
can  be  made  appear;  and  as  £he  has  a  Powe 

ove 
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let  the  Principal,  fo  flie  may  difpofc  of  thd 
toduce  or  Intereft.  Hill.  1705.  2  Vern.  535. 
Verri*  245.  51  P.  where  it  is  faid,  that  there 
"  been  feveral  Decrees  ratifying  fuch  Difpo- 
iion. 

Baron  and  Feme  have  a  Decree  for  Money, 
the  Right  of  the  Feme,  and  theh  the  Baron 
»,  the  Benefit  of  the  Decree  belongs  to  the 
le  Feme,  and  not  to  the  Executor  of  the  Huf- 
id;  certified  by  Hjde%  Chief  Juftice,  and  his 
rtificate  confirmed  by  my  Lord  Chancellor. 
lick.  15  Car.  2.  between  Nannej  and  Martin ; 
Chane.Ca.  27. 
(  Money  is  left  in  Truflees  Hands  for  the  Bene- 
pt  of  a  Feme  Covert,  and  the  Husband  dies, 
k  fhall  go  to  the  time,  and  not  to  the  Execu- 
tors of  the  Husband,  he  having  made  no  Dif- 
fition  of  it  in  his  Life-time.  Decreed  Pafch4 
H83.  between    Twifdeu  and  H^fe,    1    Vern, 

The  Husband,  in  Confideration  of  500  /. 
wtion,  Part  in  Lands,  and  Part  in  Bonds, 
ring  to  the  Wife,  fettles  a  Jointure  of  45  /. 
f  Ann.  and  the  Husband  dying  before  any 
me  levied  of  the  Lands,  or  Alteration  of  the 
Jpnds,  the  Creditors  of  the  Husband  fue  the 
Tidow,  and  the  Executor  of  the  Husband; 
id  it  was  held,  though  there  war  not  fufficient 
rfonal  Eftate  befides,  that  as  thefe  Securities 
tained  unaltered,  and  as  the  Law  had  caft 
lcm  upon  the  Widow,  Equity  could  not  take 
Nhem  from  her;  though  it  was  urged,  thai 
ike  Wife  had  a  Jointure  fettled  on  her  ade- 
jflme  to  the  Portion.  Ttin.  i6S2.  between 
^ufter  and  Lifter,  2  Vern.  62. 

A  Man  marries  a  Woman  intitled  to  a  Mort- 
♦ge  in  Fee,  and  after  Marriage  afligns  his  In- 
tereft in  the  Mortgage  to  Truftees,  to  call  in 
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the  Money,  and  lay  it  out  in  Land  to  be  fiM 
tied  on  the  Husband  and  Wife,  and  their  II 
fue,  Remainder  to  the  Heirs  of  the  Husband 
and  the  Husband  and  Wife  die  without  Iflui 
this  Mortgage  being  a  Cbofe  in  Aftion  fhj 
go  to  the  Executor  of  the  Wife,  and  not  t 
the  Executor  of  the  Husband.  Decreed  Mr<x 
1700.  between  Burnet  and  Kinnafton,  2  Vtti 
401. 

A.  being  indebted  to  a  Feme  Covert,  bi 
comes  a  Bankrupt,  the  Husband  pays  the  Cod 
tribution,  and  dies  before  any  Diftribution,  art 
then  the  Wife  died  ;  and  it  was  held,  that  tlj 
Executors  of  the  Wife  were  intitled  to  the  H 
vidend ;  for  the  Husband  paying  Contributioj 
does  not  alter  the  Property  of  the  Bond.  2  Veri 
707. 

A  Husband  lends  out  Money  in  the  Names  c 
himfelf  and  his  Wife,  upon  Mortgages  and  Bond 
and  dies,  the  Wife  is  intitled  to  the  Money  ti 
Survivorlbip,  if  there  are  fufficient  Aflets  be 
fides,  to  pay  the  Husband's  Debts.  Trin.  17H 
between  CbriJFs  Hofpital  and  Ludgin,  2  Veri 
683. 

'  The  Plaintiffs  Grandfather  was  Tenant  fc 
Life  of  a  Farm,  and  the  Inheritance  was  in  tb 
Plaintiff's  Father,  to  whom  he  is  Heir,  on  tb 
Marriage  of  the  Plaintiff's  Father  with  the  DC 
fendant,  who  had  a  Portion  of  300  /.  in  bf 
Brother's  Hands,  and  fecured  by  bis  Bond  t 
her ;  the  Father  and  Grandfather  join  in  fettlin 
this  Farm  on  the  Defendant  for  her  Jointure 
and  this  Settlement  is  expreffed  to  be  made  i 
Confideration  of  100  /.  paid  to  the  Grandft 
ther,  for  the  Marriage  Portion  of  the  Defcil 
dant,  which  100  /.  was  paid  to  him  according 
}y  by  her  Brother ;  the  Marriage  took  Ef&fl 
and  the  Defendant's  Husband  died  indebted  is 

fevera 
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ral  Bonds,  wherein  he  and  his  Heirs  were 
Mtod;  and  A£Uons  were  brought  againft  the 
lintitf,  as  his  Heir,  on  the  fa  id  Bonds,  to  Tub- 
the  Real  Eftate  defcended  to  the  Payment 
them;  and  he  brought  his  Bill  to  have  the 
lining  300  /•  of  the  Portion  applied  in  Dif- 
jc  of  thofe  Debts,  which  was  decreed  by 
Matter  of  the  Rolls;  but  upon  an  Appeal 
my  Lord  Chancellor,  the  Decree  was  re- 
I,  and  held,  that  it  furvived  to  the  Wife, 
ighhefaid,  that  if  the  Settlement  had  been 
ifideration  of  the  whole  Portion,  and  had 
equivalent  to  it,  it  mud  have  gone  to 
urge  the  Husband's  Debts.  Mich.  i6pj< 
sen  Clel and  and  Cleland* 

Tiings  Real.  Vide  Acceptance.  Vide  RenU 

If  a  Leafe  for  Years  be  made  to  Baron  and  Leafe forYa** 

fe  the  Feme  fliall  have  it  by  Survivor. 

if  a  Feme  feifed  of  a   Rent-Service,    takes  Rent* 
tn4,  and  after  the  Husband  dies,  the  Wife 
have  the  Arrears  incurred  durirjg  the  Co-    - 
are.    15  JE.  4. 10. 

a  Feme  make  a  Leafe  for  Life  or  Years, 
ring  Rent,  and  after  takes  Husband,  after 

'Death  of  the  Husband  the  Wife  ftall  have 

[Arrears  incurred  during  the  Coverture,  and 
the  Executor  of  the  Huband,  becaufe  this 
oat  of  the  Freehold. 

*  Rent-Charge  be  granted  to  A.  a  Feme 

B.  for  Years,  and  after  they  intermarry, 

ifter  Arrearages  incur,  and  after  the  Huf- 

dics;  the  Wife  fhall  have  the  Refidue  of 

jlRent,  and  alfo  the  Arrearages  in  the  Writ 

[Annuity,  for  that   they  participate  of  the 
re  of  t(ie  Principal,  and  the  Executor  of 
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the  Husband  {hall  not  have  the  Arrears. 
2  2  Jac.  B.  &  Carew  and  Burgoine, 

What  Things  the  Husband  Jh  all  have  after 

Death  of  the  Wife. 

If  a  Feme  having  a  Rent  for  Life  tf kei  J 
Husband  and  dies,  the  Husband  (hall  have 
A rr rears  incurred  during  the  Coverture,  io 
(5.  1 1, 1 2.    4  Co.  QgneH  Cafe :  But  he  fhall 
have  the  Arrears  incurred  before  the  Coverti 
at  Common  Law,  but  by  the  Statute  ojf  32 
8.  he  fhall. 

If  a  Feme  make  a  Leafe  for  Years,  rendrij 
Rent,  and  afterwards  takes  Husband,  and  di 
the  Hqsband  (ball  have  the  Arrears  incun 
during  the  Coverture.    1 3  H.  6, 1 1. 

If  Baron  and  Feme  in  the  Right  of  the  WHi 
are  feized  of  an  Advowfon,  and  the  Church ■  j 
void,  and  after  the  Feme  dies,  yet  the  Husbaajj 
(bail  prefent  to  this  Church ;  for  it  cannot  W 
granred  over,  yet  it  is  not  meeriy  in  A&ioij 
1  I nft.  120.  But  other  wife  of  a  Bond  to  rfaf 
Wife ;  as  if  Jm  S.  becomes  bound  to  a  Femj 
Covert,  and  (he  dies,  her  Husband  fhall  no) 
have  this  Obligation  without  Adminiftratiol^ 
for  that  it  is  a  Thing  in  A6tion. 

If  the  Husband  be  poffeft  of  a  Leafe 
Years  of  Land  in  the  Right  of  the  Wife,  ai 
after  the  Wife  dies,  the  Intereft  of  the  Lei 
is  prefently  veiled  in  the  Husband  by  Law,  *o< 
he  (ball  have  it,  and  not  the  Adminiftrator  ol 
the  Wife.  Dyer  151.  Plowd.  ip2f  Wrotelyxob 
Adams,  1  Inft.  46. 

A  Feme  poffeft  of  a  Leafe  for  Years  takes 
Hqsband,  and  they  join  in  the  Grant  of  a 
Term,  upon  Condition  that  if  they,  their  Exe- 
cutors or  Adminiftrators,  pay  iq  /.at  fuch  a 

Day 
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ay,  it  (hall  be  lawful  for  them  to  re  enter,  and 

ter  the  Wife  dies,  the  Husband  pays  the  10  /. 

d  enters,  and  dies,  his  Executors  (hall  have 

Term,  and   not  the  Admioiftrator  of  the 

ife;  for  that  the  Intereft  of  the  Term  fur- 

pives  to  the  Husband.    Pafch.  1 2  Jac.  B.  R. 

~  dford  and  Toung. 

If  aT^rm  for  Years  be  granted  in  Truft,  the  TerminTrufi. 

on  Jhali  not  have  it.  Per  Coke  in  IVaurboufe* 

k;  and  agreeable  to  this  it  was  decreed  by 

ml)*  Lord  Keeper,  1  Cham*  Cafes  225.  but 

Law  is  now  changed   in    this  Particular. 

A.  having  difpofed  of  a  Term  fettled  in 

i«ft  on  his  Wife  by  a  former  Husband  ;  tho* 

was  decreed  void  by  Finch,  Lord  Keeper; 

upon'  a*i  Appeal  to  the  Houfe  of  Lords,  the 

ecrec -was  reverted.  Sir  Edward  Turner  aCafe, 

Jferihj. 

And  it  came  afterwards  in  Queftion*  upon  an 
aa$nt  made  by  the  Husband  of  iuch  a 
,  whether  he  could  difpofe.of  it;  and  it 
iog  urged,  that  it  bad  been  lately  adjudged 
the  Houfe  of  Lords  that  he  might,  my 
rd  Chancellor  wondered  at  that  Refutation, 
Which  he  faid  would  not  amount  to  an  Ad  of 
liament,  fo  as  to  change  the  Law;  but  at 
decreed  fuch  Difpofition  good ;  Saying  there 
ft  not  be  one  Kind  of  Equity  above  Stairs, 
d  another  here ;  and  thought  that  from  hence- 
h  it  would  not  be  fufficient  to  have  the 
Ifcisbaqd's  Confent,  and  Privity  to  an  Affign- 
ment  of  a  Term,  in  Truft  for  the  Feme  before 
Marriages,  unlofs  he  was  likewife  made  a  Party 
to  the  Alignment.  1  Vern.  18. 

A  Term  being  fettled  in  Truft  on  the  Wife 
fy  a  former  Husband,  the  fecond  Husband 
feft  mortgages,  it,  and  then  he  and  the  Mort- 
gagee aflign  it  to  J.  S.  who  brought  a  Bill   a- 
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gainft  the  Wife  and  her  Truftees,  to  have  tin 
legal  Eftate  affigned  over  to  him;  and  it  was 
held,  that  the  Husband  may  as  well  difpofe  oi 
|i  Term  in  Truft  for  the  Wife,  as  if  the  lega 
Eftate  was  in  her ;  and  decreed  accordingly 
although  the  Husband  had  made  no  Settlement 
on  the  Wife.     Trin.  1691.     2  Vtrn.  270. 

But  upon  an  Intermarriage  between  A.  anc 
B.  who  hat  and  Eftate  in  Land,  and  a  For- 
tune in  Money,  and  who  are  both  Infants,  as 
Ad  of  Parliament  is  obtained  for  fettling  a 
Jointure  on  B.  the  Wife,  in  Bar  of  Dower : 
provided  that  the  Jointure  (ball  ceafe,  if  the 
Wife,  when  of  Age,  does  not  fettle  her  Land] 
&c.  but  nothing  is  faid  as  to  the  perfonaJ 
Eftate,  and  Part  of  the  Fortune  is  a  Mortgage 
of  1 3  00  /•  taken  in  a  Truftee's  Name,  though 
when  (he  came  of  Age,  (he  fettled  her  own 
Land  only ;  yet  the  Husband  dying,  the  Mort- 
gage (hall  go  to  the  Executors  of  the  Husband* 
and  (hall  not  furvive  to  the  Wife  as  a  Chcfe  in 
A&ion.  Decreed  1705,  between  Blots  and 
Countefs  of  Hereford,  a  Vern.  501.  and  my 
Lord  Keeper  laid  it  down  as  a  Rule,  that  in 
all  Cafes  where  a  Man  makes  a  Settlement  equi- 
valent to  the  Wife's  Portion,  it  (hall  be  in- 
tended that  he  was  to  have  the  Portion, 
though  there  is  no  Agreement  for  that  Pur* 
pofe. 

Note*y  This  was  a  Chofe  in  ABion  in  Equity, 
and  fome  Strefs  laid  on  that,  though  it  does 
not  appear  by  this  Report. 

If  a  Sum  of  Money  is  awarded  to  the  Hof- 
fcand,  which  he  is  intitled  to  in  Right  of  his 
Wife,  and  the  Husband  dies  before  it  is  paid, 
it  will  go  to  his  Executors,  and  not  furvive  to 
(he  Wife)  { he  Award  being  a  Sort  of  Judgment, 

whipl* 
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hich  has  changed  the  Property.    Pafih.  1 696. 
ween  Oglander  and  Bafton,  i  Vern.  396. 
A  Man  marries  an  Orphan  of  London^  who  » 

before  Twenty-one,  yet  her  Share  fhall 

vive  to  the  Husband,  and  (hall  not  go  to 

other  Children,     1  Vern.  88. 

One  dies  inteftate,  leaving  a  Daughter,  the 

of  J.  S.  and  the  Daughter  dies  before  any 

ibution  made,  and   the  Husband  dies  in- 

e,  the  Share  of  the  Daughter  (ball  go  to 

Adminiftrator  of  the  Husband,  and  not  to 

Adminiftrator ;  but  the  Reporter  refers  to 

Decree,     Mich.  1693.   between  Cary  and 

/or,  1  Vern.  302. 

Baron  and  Feme,  Joint  tenants  for  their  Lives; 
d  fows  the  Lands,  and  dies  before  Sever- 
ed the  Queftion  was,  whether  the  Wfife 
iecotor  of  the  Husband  fhould  have  the 
?  and  the  Court  propofed,  that  each 
id  take  a  Moiety;  which  was  agreed  to. 

*s  Cafe,  2  Vern.  322. 
khard  Mid  diet  on,  upon  a  Marriage  Treaty 
Barbara  Wynn,  agrees,  in  Confideration 
1250  /.  Portion  fecuredlo  her  by  Bond  from 
Brother,  to  clear  his  Eftate,  being  70  /. 
Annum,  of  Incumbrances,  within  fix  Months 
ttr  the  Marriage  fhould  be  had  ;  and  for  every 
00/.  he  fhould  receive,  to  fettle  10/.  per 
Annum  on  her  for  a  Jointure,  and  to  fettle 
"  fids  on  the  firft  and  other  Sons  of  that  Mar- 
ge: Barbara  was  no  Party  to  thefe  Articles ; 
Ae  Marriage  takes  EfFeft  ;  Barbara  dies  with- 
b the  fix  Months,  without  Iflfue;  Richard,  on 

.**  fecond  Marriage  with  one  Dorothy 

who  had  a  Portion   of   itfoo  /.    in  Truftees 
Hands,  by  Articles  agrees  to  lay  out  1250/.  he 
Wis  intitled  unto  in  Right   of  his  firft  Wife  ; 
"ted  this  1600  /.  when  received,  in  the  Pur- 
chafe 
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chafe  of  Lands,  to  be  fettled  on  Dorothy,  for  a 
Jointure,  and  for  a  Provifion  for  the  Iffue  of  1 : 
that  Marriage ;  which  Marriage  after  takes  Ef- 
fect, and  then  Richard  dies  before  he  had  got 
in  either  of  the  Portions :  And  my  Lord  Keeper  |* 
decreed  it  to  the  Representatives  of  Richard,  t 
and  that  it  fliould  not  furvive  to  the  Admini-  . 
ftrator  of  the  firft  Wife,  he  being  a  Purchafer  ■; 
by  his  Agreement  to  difincumber  hi$  Eftare;  2 
and  being  in  no  Default,  the  Wife  dying  within 
the  fix  Months,  which  prevented  the  making, 
the  Settlement.  Pafc.  1711.  between  Meditb 
and  tVynn. 

A.  made  a  Settlement,  whereby  he  created 
a  Term  for  Years,  in,  Truft  to  raife  400  L  a- 
piece  for  his  two  Daughters ;  one  of  them  mar- 
ries jB.  and  he  and  his  Wife  brought  a  Bill, 
and  had  a  Decree  to  have  the  400  /.  raifed  and 
paid ;  but  before  it  was  raifed,  B.  affigns  the  } 
Benefit  of  this  Decree  to  one  J.  S.  in  Truft  for 
Payment  of  his  Debts,  and  made  him  Executor* 
and  died,  leaving  his  Wife  and  one  Child  un-  J 
provided  ;  the  Creditors  brought  a  Bill  to  have  ! 
the  Benefit  of  the  faid  Alignment  •  and  though 
it  was  infilled  upon,  in  Behalf  of  the  Wife, 
that  there  was  a  Difference  between  a  Term  in 
Truft  to  raife  a  Sum  of  Money  for  a  Woman,  and 
a  Truft  of  the  Term  itfelf  for  a  Woman ;  yet 
the  Mafter  of  the  Rolls  held,  that  this  was  a 
Term  for  Years,  and  not  a  Sum  of  Money,  and 
therefore  not  to  b$  diftinguiih'd  from  Sir  Ed- 
ward Turner's  Cafe  (above) ;  and  muft  decree 
it,  (though  againft  his  Confcience)  That  there 
may  be  an  Uniformity  of  Judgments.  Trin* 
1703.  between  Walter  and  Saunders* 


What. 


i.  IX.    in  each  others  Fortune; 


91 


mt  Things  the  Wife  may  make  good  after  the 
Death  of  her  Husband,  or  not. 

If  a  Bond  be  made  to  Baron  and  Feme,  the  B**4 
mpy  refufe  this  after  the  Death  of  the  Ba- 
4  fi.  6.  6.    And   by  fuch  Waver  this  is 
le  an  Obligation  to  the  Husband  only. 
If  Baron  and  Feme  join  in  a  Leafe  for  Life  L**fif#Lif*, 
the  Land  of  the  Wife,  rcndring  Rent,  tjie  f"  *<***. 
fe  may  make  this  good  by  Agreement,  after 
Death  of  her  Baron,  and  (hall  have  the 
t.    jo  H.  6.  4.    So  of  a  Leafe  for  Years. 
Me  Leafe  for  one  and  twenty  Years,  or  three 
Sves  by  the  Statute,  infra* 
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Tenant  by  the  Courtefy. 

The  Nature  of  Tenancy  by  the  Courtefy.  Of  what 
Efiate  a  Man  JhaB  be  Tenant  by  the  Courtefy, 
or  not.     If  he  JhaB  be  Tenant  by  the  Courtefy 
of  an  Efiate  in  Sufpence,  or  not.     In  what 
Cafes  the  Husband  JhaB  be  Tenant  by  the  Com*    . 
tefy,  where  the  Wife's  Efiate  is  defeajtble  by 
Condition.    Four  Things  belong  to  a  Tenant 
by  the  Courtefy.     What  Seifin  of  the  Wife  it 
mufi  be  to  make  the  Husband  Tenant  by  the 
Courtefy.    In  what  Cafes  a  Man  JhaB  be  Te- 
nant by  the  Courtefy  of  a  Seifin  in  Law.    JFfoxtf 
a  Man  Jhall  be  Tenant  by  the  Courtefy  in  re* 
fpeft  of  the  Iffue,  and  how  he  mufi  plead  the 
having  of  Iffue. 

i 

TEnant  by  the  Courtefy  of  England,  is  where 
a  Man  taketh  a  Wife  feifed  of  Lands  in 
Fce-fimple,  or  in  Fee-tail  general,  or  feifed  as 
Heir  in  Tail  fpecial,  and  hath  Iflue  Male  or 
Female  by  the  fame  Wife  born  alive,  though 
the  Iflue  after  dieth  or  liveth  ;  yet  if  the  Wife 
die,  the  Husband  (ball  hold  the  Land  during  hi* 
Life  by  the  Law  of  England. 

Of  what  Efiate  a  Man  JhaB  be  Tenant  by  the 

Courtefy,  or  not. 

Regulft*  It  is  laid  down  as  a  Rule  by  Littleton,  Se6t. 

52.  That  in  every  Cafe  where  a  Man  taketh  a 
Wife  feifed  of  fuch  an  Eftate  of  Tenements, 
&€.  as  the  Iflue  which  he  hath  by  his  Wife, 
may  by  Poffibility  inherit  the  fame  Tenements, 
of  fuch  Eftate  as  the  Wife  hath,  as  Heir  to  the 

Wife: 
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'Wife:  In  this  Cafe,  after  the  Deceafe  of  the 

\  Wife,  he  (hall  have  the  fame  Tenements  by  the 

.  Courtefy  of  England,  otherwife  not.    If  Lands 

be  given  to  a  Woman,  and  to  the  Heirs  Males 

of  ber  Body,  (he  taketh  an  Husband,  and  hath 

e  a  Daughter,  and  dieth ;  he  (ball  not  be 

enant  by  the  Courtefy,  becaufe  the  Daughter 

no  Poflibility  could  inherit  the  Mother's 

te  in  the  Land  ;  and  therefore  if  a  Woman, 

Tenant  in  Tail  general,  maketh  a  Feoffment  in 

Fee,  and   taketh  back  an  Eftate  in  Fee,  and 

take  a  Husband,  and  hath  I  flue,  and  the  Wife 

dieth  j  the  Iffue  in  a  Formedon  may  recover 

.  die  Land  againft  his  Father,  becaufe  he  is  to 

!  recover  the  Land  by  Force  of  the  Eftate- tail, 

■  is  Heir  to  his  Mother,  and  is  not  inheritable 

to  his  Father,     if  a  Man  taketh  a  Wife  feifed 

of  Lands  and  Tenements   in  Fee,   and   hath 

Iflue,  and  after  the  Wife  is  attainted  of  Felony, 

1  Jo  as  the  Iflue  cannot  inherit  to  her;  yet  he 

-ftall  fee  Tenant  by  the  Courtefy,  in  refpeft  of 

•  the  Iflue  which  he  had  before  the  Felony,  and 

which  by  Poflibility  might  have  inherited  ;  but 

if  the  Wife  had  been  attainted  of  Felony  before 

the  Iflue,  albeit  he  hath  Iflue  afterwards,  he 

Jhall  not  be  Tenant  by  the  Courtefy. 

If  an  Eftate  of  Freehold  in  Seigniories,  Rents,  NoTenimtyty 
Commons,  or  fuch  like,  be  fufpended,  a  Man  '*<£'"''#  *f 
ftall  not  be  Tenant  by  the  Courtefy ;  but  if  JJs**/l8f" 
the  Sufpenfion  be  but  for  Years,  he  (hall  be 
Tenant   by  the  Courtefy  :    As  if  the  Tenant 
make  a  Leafe  for  Life  of  the  Tenancy  to  the 
Seigniories,  who  taketh  an  Husband  and  hath 
Iffue,  the  Wife  dieth,  he  (hall  not  be  Tenant 
by  the  Courtefy  ;  but  if  the  Leafe  had  been 
made  but  for  Years,  he  (hall  be  Tenant  by  the 

Courtefy. 

If 
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If  a  Woman,  Tenant  in  Tail  general,  taketl 
an  Husband,  and  hath  Iflue,  which  Ifiue  dieth 
and  the  Wife  dieth  without  any  other  IfTue 
yet  the  Husband  (hall  be  Tenant  by  the  Cow 
tefy,  albeit  the  Eftate  in  Tail  be  determined 
becaufe  he  was  inticled  to  be  Tenant  per  Z> 
gem  Anglia,  before  the  Eftate  in  Tail  vr* 
fpent,  and,  for  that  the  Land  remaineth.  Btfj 
if  a  Woman  make  a  Gift  in  Tail,  and  refend 
a  Rent  to  her  and  her  Heirs,  and  the  Donor 
take  Husband,  and  hath  IfTue,  and  the  Donee 
dies  without  Iffue,  the  Wife  dies,  the  Ho£ 
band  fhall  not  be  Tenant  by  the  Courtefy,  be- 
caufe the  Rent  newly  referved,  is  by  Aft  ol 
God  determined,  and  no  Eftate  thereof  re- 
maineth :  Aliter,  if  a  Man  feifed  irt  Fee  of  a 
Rent  makes  a  Gift  in  Tail  general  to  a  Wo- 
man, &c.     i  lnft.  30. 

A  Woman  taketh  Husband,  and  hath  IflTutf, 
Lands  defcend  to  the  Wife,  the  Husband  enterrf, 
and  after  the  Wife  is  found  an  Ideot  by  OfficdS 
the  Lands  fhall  be  feifed  by  the  King;  for  th6 
Title  of  the  Tenancy  by  the  Courtefy,  and  of 
the  King,  being  at  one  Inftant,  the  Title  of  the 
King  {hall  be  preferred. 

A  Man  (hall  be  Tenant  by  Courtefy  of  a 
Caftle. 

A  Man  fhall  be  Tenant  by  Courtefy  of  Com- 
mon fans  nombre. 

* 

Rcgula.  A  Man  fhall  not  be  Tenant  by  the  Courtefy 

of  a  bare  Right,  Title,  Ufe,  or  of  a  ReverGoi|< 
or  Remainder  expeftant  upon  any  Eftate  of  Free* 
hold,  unlefs  the  particular  Eftate  be  determined 
or  ended  during  the  Coverture. 


U 
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In  what  Cafe  the  Husband  jhall  be  Tenant  by  the 
Courtefy,  where  the  Wife**  Eftate  is  defeajtble 
by  Condition. 

LThe  Mother,  being  feifed  of  certain  Lands, 
i  Iflue  two  Daughters,  and  by  Indenture 
c&venanted  to  ftand  feifed  to  the  Ufe  of  E.  her 
ddeft  Daughter  in  Tail,  od  Condition  that  the 
fed  £.  fhould  pay  to  her  other  Daughter,  with- 
in a  Year  after  the  Death  of  the  Mother,  or 
within  a  Year  after  the  other  Daughter  fhould 
come  to  the  Age  of  eighteen  Years,  300  /.  and 
if  E.  (bould  fail  in  the  Payment  of  the  faid  Sum, 
to  ifaall  die  without  Iflue  before  fuch  Payment, 
then  to  the  Ufe  of  the  faid  fecond  Daughter 
In  Tail.  The  Mother  dies,  E.  takes  Husband, 
hath  Iflue,  and  afterwards  dies  fans  Iflue,  be- 
e  the  Day  of  Payment,  the  Husband  fliall 
Tenant  by  the  Courtefy  :  For  as  to  the 
edition  of  the  Payment  of  the  faid  Sums,  the 
e  is  not  determined;  for  fhe  died  fans  iflue 
before  the  Day  of  Payment,  viz,,  before  the  fe- 
cond Daughter  came  of  the  Age  of  eighteen 
Years,  and  as  to  that  there  is  no  Condition 
broken :  And  as  to  the  Point  of  dying  with- 
out Iflue,  the  fame  is  not  a  Condition,  but  ra- 
ther a  Limitation  of  the  Eftate;  and  the  fame 
is  no  more  than  what  the  Law  faith,  and  the 
Eftate-tail  is  fpent  and  determined  by  dying 
fans  Iflue,  and  doth  not  ceafe,  nor  is  cut  off 
%  any  Limitation.  1  Leon.  i6j.  Sams  and 
iaii?%  Cafe. 

A  Man  is  intitled  %o  be  Tenant  by  the  Cour- 
tefy, and  maketh  a  Feoffment  in  Fee  upon  Con- 
dition, and  entreth  for  the  Condition  broken, 
and  then  his  Wife  dieth ;  he  ftall  not  be  Tenant 
by  the  Courtefy*  bee  a  ufe  albeit  the  Eftate  given 

by 
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by  the  Feoffment  be  conditional,  yet  his  Tidj 
to  be  Tenant  by  the  Courtefy  was  inclufivelj 
abfolurely  extind  by  the  Feoffment;  for  thi 
Condition  was  not  annexed  to  it. 

The  Husband  (hall  be  Tenant  by  the  Cour< 
tefy  of  the  Wife's  Gavelkind  Lands,  whethi 
he  hath  Iffue  by   her  or  not.     Co.  i  Inft.  1 1 
An  Alien  cannot  be  Tenant  by  the  Courtefy. 

Now  four  Things  do  belong  to  an  Eftate  oi 
Tenant  by  the  Courtefy.  ^ 

I.  Marriage.  X 

The  Cuftom  of  a  Manor  was,  That  if  an 
Man  taketh  to  Wife  any  cuftomary  Tenant,  am 
hath  Iffue,  and  (ball  outlive  his  Wife,  he  (hal| 
be  Tenant  by  Courtefy,  and  pleads  he  took  to! 
Wife  Anne>  to  whom,  during  the  Covertun 
a  cuftomary  Tenement  did  defcend,  and  had! 
iffue  ;  by  this  Cuftom  he  (hall  not  be  Tenant 
by  Courtefy,  for  Anne  was  not  a  cuftomary/ 
Tenant  at  the  Time  of  Marriage.  2  Leon.1 
Sir  John  Savages  Cafe. 

2.  Seifin  of  the  Wife. 

Now  there  is  a  twofold  Seifin,  a  Seifin  in<r        ** 

And  the  Seifin  of  the  Wife  is  intended  a  Seifin  in* 
Deed :  As  if  a  Man  died  feifed  of  Lands  in  Fee-, 
fimple,  or  Fee-tail  general,  thefe  Lands  defcem 
to  his  Daughter,  and  (he  taketh  Husband,  and 
hath  Iffue,  and  dies  before  any  Entry,  the  Huf- 
band  (hall  not  be  Tenant  by  the  Courtefy ;  and 
yet  in  this  Cafe  (he  had  a  Seifin  in  Law  :  But  if, 
fhe  or  her  Husband  had,  during  her  Life,  enter'd, 
he  had  been  Tenant  by  the  Courtefy.  1  Inft.  29. 
Except  the  Wife  be  adually  feifed,  the  Heir  (hall  . 
not  make  himfelf  Heir  to  the  Wife:  and  that  is 
2  the 
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k  Reafbn  that  a  Man  (hail  not  be  Tenant  by 

e  Courtefy  of  a  Seifin  in  taw. 

But  in  fome  Cafes  a  Man  fttall  be  Tenant  by 

e  Coortefy  of  a  Seifin  in  Law;  as  if  i  Man 
ed  of  an  Advowfon,  or  Rent  in  Fee,  hath 

tje  a  Daughter,  who  is  married  and  hath  If- 

e,  and  dies  feifed,  the  Wife,  before  the  Rent 
aitie  due,  or  the  Churcfi  became  void,  dieth ; 
had  but  a  Seifin  in  Law,  and  yet  he  fhall  be 

enant  by  the  Courtefy,  becaufe  he  could  by 
bo  Induftry  attain  to  any  other  Seifin,  Et  im- 
fotentia  excufat  Legem. 

The  Tenant  took  the  Seignorefs  to  Wife,  and 
bad  Iflue,  the  Wife  died,  the  Husband  (hall  not 
Be  Tenant  by  Courtefy ;  for  although  the  Seig- 

E'ory  was  in  her  at  the  Time  of  the  Marriage, 
t  by  Priority  in  Law  it  ceafed,  fo  as  no  Seifin 
1  the  Seignory   was  during  the  Coverture. 
I  Ed.  J.  6. 

A  Baron  fhall  hot  be  Tenant  by  Courtefy  of  CvfjhH 
I  Copyhold,  unlets  there  be  a  Cuftom  to  war- 
fctnt  it.     Cro.  Eliz*  361* 

.  3*  Iff**- 
If  a  Man  feifed  of  Lands  in  Fee  hath  Iflue  ft 
ughter,  who  taketh  Husband  and  hath  Iffue, 
Father  dies,  the  Husband  enters,  be  fhall  be 
enant  by  the  Courtefy,  although  the  Iflue  was 
d  before  the  Wife  was  feifed;  and  fo  it  is,  tho* 
Iflue  had  died  in  the  Life-time  of  her  Father, 
re  any  Defcent  of  the  Land,  yet  fhall  he  be 
Tenant  by  the  Courtefy. 

If  a  Woman  feifed  of  Lands  in  Fee  taketb 
Husband,  and  by  him  is  big  with  Child,  and  in 
her  Travail  dies,  and  the  Child  is  ript  out  of. 
her  Body  alive,  yet  fhall  he  not  be  Tenant  by 
die  Courtefy,  becaufe  .the  Child  was  not  born 
during  the  Marriage,  nor  in  the  Life-time  of  the 

H  Wife, 
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WBfe  but  in  the  me^rr  Time  the  Lird  &fcen<L*t 
pleading.        ed ;  and  in  Pleading  he  ;:m  oft  a  Hedge,  that  hei 

bad  Ifljtre  durijig  the  M triage. 

faif  lawful *  or:bdborn  an  Ideotj  yet  it  is  a  la.wful  Iflue  toi 
//**  make  th^  Husband  Tenant  by  the  Courfify,  and! 

to  inherit  the  Land.    .  •    ,: 

,  And  if  the  Ilfaefefiotn  alive,  it  is  Efficient,, 
though  it  be  ndt  heard  cry.  8  Co.  34*  PainiX 
Cafe!:  For  the  Crying  is  but  a 'Proof  that  the " 
Child  was  feo*n  alive,  and  fo  js  Motion,  Stir-j 
ring,  or  the  like. 

Yet  it  is  not  heceffary  that  thefe  four  (bouldl 
concur  ail  together  at  one  Time ;  and  therefore 
if,  a.  Mah  taketh  5  Woman  feHed  of  Land  itv 
Feev  atid  is  difleifed;  and  then  have  Iflue*  and/ 
the  Wife  die,  he  (hall  enter  and  hold  by  the  - 
'Couirtefy :  $aif  herhatK  Iflue,  which  dieth  he- 
fere  the  Defcent.. 

And  though  the  Eftate  be  not  con fum mate* 
till  the  Death  of  the  Wife,  yet  the  Eftate  hath 4 
fuch  a  Beginning  after  iffuc  had  in  the  Life  of 
Ae  Wifei  as  is  rifpe&ed  hy  Law  for  divers  Pur- 
pofcs,-  as  after  Hlue  had,  he  fhall  do  Homage 
alone;  and    if  after  Iifoe  had,   the  Husband1 
makes  a.  Feoffment  in  Fee,  and  the  Wife  diech, 
the  Feoffee  (hall  hold  it  during  the  Life  of  the 
Husband;  and  the  Heir  of  the  Wife  (ball  not, 
during i  his  Lifer  recover  it  in  a  fur  cut  in  vita; 
for  it  could  not  be  a  Forfeiture;  for  that  the 
Eftate-  at  the  Time  of  the  Feoffment  was  an 
Eftate  of  Tenancy  by  the  Courtefy  initiate, 
and.  not  confummate. 

By  Noy,  in  his  Led u re,  it  is  faid  to  be  ad- 
judged, 36  Eliz*  Feme  Tenant  in  Tail  acknow- 
ledged a  Statute,  and  taketh  Husband,  and  hath* 
•'«  Iflue 
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tffue  and  dies,  the  Lands, may  be  extended  in 
the  Hands  of  Tenant  by  the  Courtefy,  and  in 
the  Hands  of  the  Iffue.  jn  Tail,  if  the  Tenant 
by  the  Courtefy  furrerider  Muring  the  Life  of 
Tenant  by  the  Courtefy.  Dyer  $i.  b.  in 
Margine. 

Tenant  by  the  Courtefy  grants  his  Eftate 
yrith  Warranty,  and  comes  in  as  Vouchee,  yet 
fhall  have  Aid  of  him  in  the  Reverfion.    Hub* 

Pleading. 

In  Pleading,  he  muft  allcdge  he  had  Iflue  du- 
ring the  Marriage,  and  upon  that  Point*  the 
Trial  is  to  be  had  ;  and  upon  the  Evidence  it 
irioft  be  proved,  that  the  Iflue  was  alive ;  fot 
mortuus  exitus  non  eft  exitus :  Proofs  are,  Cry* 
jog,  Motion,  Stirring,  &c. 

Et  fie  feifit'  exiften*  haluer'  exitum  inter  eos 
,  auendam  A.  &  pofiea  &  ante?  &c  ead.  i/L.apud 
A.  pr&£  obiit,  &  pradift.  (Baron)  if/am  fit* 
fervixit  &  fe  tenuit  intus  in  pad.  &c.  Et 
fuit  inde  Joins  feifitus  in  dominico  fuo  ut  de  It- 
iero  tenemepto  ut  tenets  inde  per  legem  AngliJf 
ijuotifque,  &c. 


Hi  CHAP. 


ice 
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Dotver, 

"the  Nature  of  Dower.  Qualifications  of  the 
Wife  to  enable  her  to  have  Dower.  What 
Divorce  JhaU  Avoid  Dower  or  not.  Of  the 
Endowment  of  a  Wife  de  fe&o  &  de  jure* 
What  Set  Jin  the  Husband  muji  have  to  make 
the  Wife  dowable.  Of  what  Seifin  of  the 
Husband  the  Wife  jhali  not  be  endowed.  Of 
what  Eft  ate  a  Woman  JbaB  be  endowed.  Of 
what  Inheritances  intirey  and  not  devifeable, 
fie  JhaU  be  endowed,  and  after  what  Manner. 
In  tJsbat  Cafei  of  Lands  vr  Tenements,  which 
are  devifeable,  and  which  the  Heir  of  the 
Husband  JbaB  inherit,  yet  the  Wife  JhaB  not 
be  endowed.  How  (be  JbaB  be  endowed  of  im- 
proved Lands.  If  Jbe  JbaB  be  endowed  of 
Lands  mortgaged.  For  and  in  what  Refpetb 
of  Dif abilities  a  Woman  JhaB  not  be  endowed* 
Where  the  Wife  JhaB  loje  her  Dower  by  the 
Attainder  of  her  Husband,  or  not.  Whether 
an  Alien  Woman  JhaB  be  endowed,  and  how. 
What  A&  of  the  Wife  JbaB  bar  her  Dower. 
Several  Cafes  of  Elopement  and  Divorce  re- 
lating thereunto.  Alignment  of  Dower,  by 
whom  and  how  to  be  made.  What  Affign- 
ment  of  Dower  is  againjl  common  Right,  or 
not  What  "things  htay  be  affigned  in  lieu  of 
Dower.  Of  Endowments  by  Metes  and  Bounds. 
Alignment  of  Dower  by  the  Sheriff,  and  how. 
By  the  Heir.  Alignment  in  Chancery.  Of 
the  'Tenant  in  Dower  having  Damages.  What 
Charges  made  by  the  Husband  the  .Wife  en- 
dowed JbaB  avoid,  or  not.  'The  Writ  and  De* 
duration  in  Dower.     Pleadings  in  Dower. 

What 
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What  Pleas  are, good,  or  not,  in  Bqr  of  Dower* 
Trial,  Evident?;  IJJite  in  Dower.  Damages, 
Judgment,  and  Eqecurion  of  the  rationafrili 
parte  bonorum,  according  to  the  Cufiom  of 
London. 

*  *  * 

WHere  a  tyan  is  fcifedcf l&fit^in  Lands  or  Twary  In  ] 
tfncmenti  in  Fee-CmpJex'  or  Fee-tail  *«"• AoUu 
general,  or  as  Heir  in  Tail  fpecial,  and  t^keth 
Wife,  and  djerh,  t^e  Wife,  after  her  Huj^gd's 
Deceafe,  fhall  be  endowed  of  the  thjrd  tfittpf 
fuch  Lands  or  Tenements  as  were  her  Husband** 
at  any  Time  during  the  Coverture,  whether  (he 
has  Iflue  by  her  Husband  or  not. 

Qualifications  of  the  tyife  tp  wqbh  far  to  her 

Power. 

She  muft  be  of  nine  Years  of  Age  at  the 
Death  of  her  Husband,  elfe  foe  fhall  not  be  en- 
dowed :  But  if  one  take  a  Wife  ioo  Years  old, 
fte  (hall  be  endowed.  She  fhall  not  be  an 
Alien,  nor  one  that  elopes.    Vide  infra. 

Three  Things  are  neceffary  to  thf  Confor- 
mation of  Dower, 

i.  Marriage* 

2..  Spifin. 

k.  Death  of  the  Husband. 

X.  Marriage.  This  muft  continue  during 
the  Coverture;  for  if  that  be  diflblved,  power 
ceafeth;  and  yet  this  is  to  be  under  ft  opd  when 
Husband  and  Wife  are  divorced  a  vinculo  ma- 
trimonii, as  in  Cafe  of  Precontraft,  Confangui- 
nity,  Affinity,  &c.  and  not  a  menfa  &  thoro^ 
as  for  Adultery, 

Hj  If 


cl 
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If  a  Marriage  defaSio  be  voidable  by  Divorce^ 
Jrl  refpeft  of  Confanguinity,  Precontract,  Affini- 
ijfj&c.  yet  if  the  Husbah4  die  befoVe  Divorce, 
the  Wife  (hall  be  endowed  ^  T>ut  if  they  are  di- 
vorced  a  vinculo  matrTwdnii  in  the  Life  of  her 
Husband,  flielofethher  Dower;  a/ftir,'  iftbey 
were  divorced!,  tayfa  adulter ii. 
fj^e  defaflo  It  is  to  be  underftood  of  a  Wife  de  faftoy  a$ 
*»<*dejure.    well  as  Je  jtarh ;  and  therefore  if  the  Wife  be 

paftthe"  Age  of  nine  Years  at  the  Time  of 
the:  Death  of  the  Husband,  (he  (hall  be  ei> 
doffed,  let  the  Husband  be  of  never  fo  young 
an'Age.  Though  the  Woman  cannot  confer^ 
..  before  Twelve,  nor  the  Man  before  Fourteen^ 
yet  their  imperfefl:  inchoate  Marriage,  from 
(he  which  either  of  the  faid  parties  at  the  Agie 
of  Confent  may  difagree,  after  the  Death  iA 
the  Husband  (hall  give  Dower  to  th$  Wife ;  an<j 
therefore,  after  thp  Death  of  the  ftlusbapd,  it  i* 
inlaw  accounted  legitintum  matrimtnium  quo* 
dd  dotem. 

'  If  a  Man  take  a  W}fe  of  the  Age  of  fevetf 
Yeats,  and  after  aliens  his  Land,  and.  after  Alie- 
nation the  Wife  attains  the  Age  of  nine  Years, 
fheihaU,  be  endowed,  for  fhe  wa$  cw4monallj 
dowable  at  the  Time  of  her  Marriage*  (viz*} 
If  (he  attained  the  Age  of  nine  Years  before  the 
Death  of  the  Husband,    [nft*  33. 

foifislfllaw.  2.  Seifin.  The  Husband  muft  be  feifed  A 
'"  '  therin  Deed  or  in  Law,  during  the  "Coverture; 
or.  elfe  fhe  ffaall  n$t  {#  endowed,  whe*e  Land* 
andTenement§  defied  to  the  Husband:  No# 
Before  Entry,  he  hath'but  3  Seifin  in  Law,  W 
jet  the  Wife  flail  be  endowed,  albeit  it  .If 
not  reduced  .to  an  a&ual  Poffeffion^  far  it  ty 
not  in  the  Power, pf  th$  Wife  ta  bring  it  t$ 
'hn  a&ual  Seifin,  as  the  Husband  ixwy  do  g 


m 
«*». 
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e  Wife's  Land  when  he  is  to  be  Tenant  by 
ieCourtefy. 

Grandfather,  Father  and  Son,  and  the  Graad- 
therisfeifed  of  three  Acres  of  Land  in  fee, 
d  raieth  Wife  ^nd  dieth,  this  Land  defcenoV 
fth  to  the  Father,  who  dieth  either  before  ojr 
Wfer  Entry,  now  is  the  Wife  of  the  father 
fowabie:  The  Father  dieth,  and  the  Wife  of  , 
jfc  Grandfather  is  endowed  of  one  Acre,  atxj  ,    .' 

|cth,  the  Wife  of  the  Father  (hall  be  only  en- 
wed  of  the  two  Acres  refidue  ;  for  the  Dower 
the  Grandmother  is  paramount  to  the  Title 
the  Wife  of  the  Father,  and  the  Seifin  of  th$ 
tbef  which  defcended  to  him  (be  it  in  Law, 
ora&ual)  is  defeated;  and  in  that  Cafe  Doj  d$ 
Htfe  feti  nun  debet.  - 

It  k  not  neceflary  that  the  $eifin  (hpuld  coo- 
-tinue  during  the  Coverture,  as  the  Marriage 
muft;  fqr  albeit  the  Husband  aliens  the  Larv^s 
«d Tenements,  or.extinguifheth  the  Rent,  or 
■aliens,  #c.  the  Wife  fhalTbe  endowed. 

And  ypt  of  every  Stjfin  the  Wif?  fhall  not  be  QfwlatSelffin 
endowed,  as  iq  thtfe  Cafes  following. .       _  -.  tbe  Wife  frail 
\  The  Wife  fhall  not  be  endowed,  of  th?.  Seifin  £***»- 
'of  her  Husband,  had   by  Inter-union  qf  tt\e 
.King's  Pofleflion. 

■  The  Wonvm  fhall  npt  be  endowed  both  of 
tbe  Land  given  ip  Exchange,  and  of  the  Xjanid 
^kea  ip  .Exchange,  and  yet  the  Husband  was 
feifed  of  bqth;  but  fhe  may  have  her.Eleftioji 
to  be  endow'd  of  which  fhe  will. 

■  Of*  Seifin  in  an  Inftant  a  Woman  fhalhnot 
kcendow'd.  If  the  Conufance  of  a-Fine  dojh 
put  and-  render  the  Land  to  tbe  Con u for,  the 
vi&ai  the  Corwfor  fhall  &ot  ;be  ejwiow^d.     i 

'.   '•   •         H  4>     .  .  What 
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What  Seijin  it  is  that  intitks  the.  Wife  to   hef 

Down* 

» 

i.  JJe  mud  be  folc  feifed  thereof,  and  not  if) 
Joint-tenancy :  If  there  be  two  Joint-tenants  in 
Fee,  and  one  make?  a  Feoffment  in  Fee,  his 
Wifp  (ball  not  be  endow'd. 

2.  He  muft  be  feifed  of  fuch  an  Eftate  during 
**"*•    ,    the  Cbvertore,  that  the  Child  that  he  (ball  be- 
get of  the  faid  Wife  may  (>y  Poffibility  inherit 
(he  faid  Lands. 

And  yet  this  is  not  a  general  Rule.  If  a  Man 
be  Tenant  in  Fee-tail  general,  and  maketh  a 
Feoffment  in  Fee,  and  taketh  back  an  Eftate  to 
him  and  his  Wife,  and  to  the  Heirs*  of  their 
two  Bodies,  and  they  have  Iflue,  and  the  Wife 
dies,  the  Husband  taketh  another  Wife  and  dies, 
the  Wife  (hall  not  be  endow'd  ;  for  during  the 
Coverture  he  was  feifed  of  an  Eftate- tail  fpecial, 
and  yet  the  Iflue,  which  the  fecond  Wife  might 
have,  by  Poffibility  may  inherit.  The  fame  Law 
it  is,  if  he  had  taken  back  an  Eftate  in  Fee* 
fimple,  and  after  had  taken  Wife,  and  had  Iflue 
by  her,  yet  (he  (hall  not  be  endow'd ;  for  that 
the  Fee-fimple  is  vani&'d  by  the  Remitter,  and 
her  Iflue  hath  the  Land  by  Force  of  the  IntaiL 
But  in  this  Cafe,  the  Tenant  cannot  plead  that 
the  Husband  was  never  feifed  of  fuch  an  Eftate, 
whereof  the  Demandant  might  not  be  endow'd, 
but  be  muft  plead  the  fpecial  Matter. 

3.  Death  of  the  Husband.    It  muft  be  a  na- 
tural, not  a  civil  Death. 

Note ;  It  is  not  requifite  that  Marriage,  Seifio, 

.    and  Age  concur  together  all  at  one  Time,  but  jt 

is  fufficient  if  they  happen  during  Coverture. 

.  If  a  Man  feifed  of  Lands  in  Fee  taketh  a 

Wife  of  eight  Years  ojd,  •  and  alieneth  his  Land, 

and 
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and  afterwards  the  Wife  attameth  nine  Years, 
and  thfiti  the  Husband  dies,  the  Wife  (hall  be 
endov'd ;  for  though  at  the  Time  of  Aliena- 
tion (be  Wife  was  not  dowable,  yet  foraiinuch 
as  the  Marriage  and  Seifin  in  Fete  was  before 
tic  Alienation,  and  the  Title  of  Dower  is  not 
coofummate  till  the  Death  of  the  Husband,  fbe 
tall  be  endowed. 

Brou^hton  and  Randal**  Cafe  was  a  little  odd. 
The  Title  6f  the  Wife  to  recover  Dower  was, 
That  the  Father  and  Son  were  Joint- tenants  to 
them  and  the  Heirs  of  the  Son,  and  they  were 
both  hanged  Sn  one  Cart;  but  becaufe  the  Son, 
as  was  depofed  by  Witnefles,  furvived,  as  ap- 
peared by  fome  Tokens,  viz*,  the  Shaking  his 
Legs;  bis  Wife  thereupon  demanded  Dower,  and 
had  it  upon  the  iffue  unque  Setfie  que  Dower* 
&».£/i&.  502. 

When  the  Father  and  Son  die,  fo  that  no  Proof 
on  be  made  which  died  fwft,  the  Civil  Law  pro- 
lines that  the  Son  furvived;  this  being  moft 
agreeable  to  the  Courfe  of  Nature. 

'• 
Of  what  Eftate  a  Woman  JbaB  be  endowed.   . 

(  Of  every  Eftate  of  Freehold,  and  Inheritance 

ft  Fee-ficnple,  Fee- tail  general,  or  as  Heir  in 

Tail  fpecial,  whereof  her  Husband  was  feifed 

Aring  the  Coverture,  either  in  Deed  or  Law, 

Qcept  as  before. 

•  Of  an  Eftate-tail  in  Lands  determined  a  Wo-  Eftate- uil 

.man  (hall  be  endow'd,  in  the  like  Manner  and  A**™***** 

form  as  a  Man  (ball  be  Tenant  by  the  Courtefy, 

**tatis  mutandis.  - 

-  Sbe-lhall  be  endowed  of  a  Caftle  that  is  only  cafth. 

maintained  for  the  private  Ufe  and  Habitation 

of  the  Owner. 

■  She  (ball  be  endow'd  of  a  principal  Manfion,  Capital  Mef- 

I  *  capital  Meffuage,  Si  mn  fit  caput  baron' \  feu  f"*i* 

**itatus.  Though 
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Inheritance 
intlrt. 


Mill 


Stallage* 
Fair. 

Parkerjhip. 

Dove-boufe. 

Tifcry- 

Third  Fre fen- 
tat  ion. 

Courts, 
Heriots. 

Tims.,    .  .  • 

Titket- 


Inheritances 
devifabUtvkat 
foe  fiallnot  be 
endowed  of* 


Though  by  m4ny  Inh an uoces  that  been  xirmA 
whereof  no  Divjfion  icait  berimade  by  Metes  an<fl 
Bounds,  a  Woman  {r^raior  be  endowed  e£ 
thing  itfelf,  yec  the  Woman  (ball  b$  en<k>we< 
thereof  #ivm  ripecial  attd  tebrain  Manner ;  as*  *  ± 

Of  ajMiM-a  Woman  ib^lILnpt  be  endov^drBi 
Metes  and -Bounds  in  Common  with  the Jicii 
but  either  (he  may  be  endowed  of  the  thirds 
ToU-difb^or  de iiuegra.wUehdiuo  per  quemlibet* 
gertittm  matfem.  .>.».♦' 

In Gilpm  zadCookfons  Cafe  in  C  B.^ntquaA 
recuperet  ten  mm  parum\madendim^  and  not  of 
the  third  Toil  drfh  ;  and  k-is  well  enough,  the 
Writ  being  of  the  Inheritance,  and  not  of  the 
Profits.;  for  tnr  Recovery  >iof  the  thkd  fart  of 
the  Mill  (he  fhali  have:  ^eiroll-difb;  iab4  to  is 
I  In  ft.  32.  to  be  intended..i2  JLeb.  8;/    1- 

A  Woman  (hall  be  endowed  of  the.  third  Pact 
of  the  .Profits  of  Stallage  *  trf  the  thiol  fart  of 
the  Profits  of  a  Fair;-  of  aiifriid  l>art;of rtfai  Pro* 
(it*  of  the  Office  of  the;Marflrilfea;  of  the  third 
Part  of  the  Profits  ofl  keeping*  Park  •:  and. of  a 
third  Part  of  t^he  Profits  ;qf  a' Dove-houfe^  and 
of  the  thiVd  Part  of  the  PrrJff^  of  a  Pifcary  (wi.) 
TertiJim  pifeem,  ml  ja&ur*>rvtis  iertiim* 
-  She  (ball  be  endowed  oflF:-the  -third  Jrefenta- 
itionto.an  Advowfon;  •  ~  u.-?-:  .  .     

SbeihaU  he  endowed  erf  the  thud  Pattuofthc 
Profits  of  Courts,  Fines,  Heriots.- 

Shc  flrall.be cndowmf.tff  Tidies,  and'thefureft 
Endowment  of  Tithes  is  i£trbe  third  Sheaf,. for 
fwbat:Laj}d  fcall  beibwn:is  uncertain.*  . 

In  fome  Cafes  of  Lands  and  Tenements  which 
are  idevrfable,  arid  which  the  Heir  of  the  Huf- 
band  (ball  inherit,  yetthe  Wife  ftall  not  be  en- 
dowed. As  if  the  Husband  makes  a  Leafe  for 
life  of  Certain  Lands,  referring  a  Rent  to -him 
and  his  Heirs,  and  he  wketh  Wife  and^dieth, 
i  the 


jb  .Wifp (hall  not  be  endowed;  ne'^r  of  tb$ 

(fcverfion,  though  it  be  within  the  W<wd  Tene*  » 

mh  fcecaufe  there  was  no  Seifin,  in  Deed  or  ^^  '     : 

Uw,  of  the  Freehold;  nof  .qf^he  Jlenti 

:aufe  the  Husband  had  not  but  a  particular 

ite  jbereia,  and  ao  Fee-fimple.    But  if  the 

ian4  tpake  a  Leafe  for  Years,  reserving, Rent* 
take*  Wife,,  the  Husband  dies,  the  Wife  ihali 
endowed  of  the,  third  Part  of  the  Rever&oi* 
Metes  and  Bounds,  together  with  .the  third 

of  the  Rent. 
Jf  a  Man  makes  a^Gift  in.  Tail,  refefving  a  Rent. 
mt  to  him  and  his  Heirs,  and  after  the  Donor 
kes  Wife  and  dietb,  the  Wife  (hall  be  endowed 
this  Rent,  beqvufe  it  is(a  Rent  in  Fee,  and  by 

jity  may  coQtioue  forever. 
A  Woman  fliallbq  endowed  of  a  Common  Common. 
tain;  but  of  a  Common  fans  nomfrre  inGroft, 

(hall  not  be  endowed. 

Stffltell  not  be  endowed  of  a  Common  fans 
tofa,   for  then  the  Land   (hall    be    doubly 

[e<J.  1 1  Cb.45.  Godfrey,  Pnfcb.  9  Car.  B.  R. 

Mnd  Drake*     Though  in  that  Cafe  in  a 

&k  of  Error  Judgment  was  affirmed*  becaufe  k 

U  not  be  intended  Common  -fans  nomkre>  but 

fteftajl  be  podowed  of  a  RcntrfiacvLce,  Rent- 
1,  Jlent-lWk.   . 

0/  an  Annuity  that  chargeth  only  the  Perfoo,  Annuity. 
iffueth~not  out  of  any  Lands  or  Tenements, 
(ball  ijot  fee  endowed .  • . ./     s 

,  If  the  Freehold  o£  the  Rents,  Gomtbon,  &t.  Eft  ate  fufien- 
fqfpetlded  before  fthe  Coverture*  and  fo  ded. 
sage  during  the;  GWerture,  Ihe-finlf  not  fate 
Wjad  of  che0)».'.-But  If  after. the  Coverruie 
Bu$b?nd  dp  exriftsuiih.them  by  Rdteafe  or 

jktfwife,  yet  (hi  ih&H  be -endowed  of/them^ 
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far  as  to  her  Dower  in  the  Eye  of  the  Law,  the 

are  to  have  Continuance. 
L*w4  imr  Of  improved  Lands  (he  fball  be  endowed;  i 

fr*v*L  if  the  Wife  he  entitled  to  have  Dower  of  thrc 

Acres  of  Marfb,  everyone  of  the  Value  of  124 
and  the  Heir  by  his  Induftry  and  Charge  mak< 
it  good  Meadow,  every  Acre  of"  the  Value  1  a . 
the  Wife  (hall  have  her  Dower,  according  t 
the  improved  Value,  and  not  according  to  th 
Value,  as  it  was  in  her  Husband's  Time;  for  he 
Title  is  to  the  Quantity  of  the  Land,  viz.  on 
third  Part/  So  it  is  if  the  Heir  improve  thi 
Lands  by  Building. 

On  the  other  fide,  if  the  Value  be  impaired  ti 

the  Time  of  the  Heir,  fte  iball  be  endowed  ac 

cording  to  the  Value  at  the  Time  of  the  Affign 

mant,  and  not  according  to  the  Value^  as  it  wa 

•    in  the  Time  of  the  Husband. 

Of 'What  Eft  ate  the  Wife  jhall  U  endowed* 

RcguU.  It  is  a  Rule:  In  every  Cafe  where  a  Womar 

takes  an  Husband  feifed  of  fuch  an  Eftate  tn  Te 

•  * 

nements,  &c.  fo  as  by  Poflibiliey  it  may  hap 
pen  that  the  Wife  may  have  Iffue  by  her  HuP 
band,  and  that  the  fame  Iffue  may  by  Poflibil* 
ty  inherit  the  fame  Tenements  of  fuch  an  Eftate 
as  the  Husband  hath,  as  Heir  to  the  Husband! 
of  fuch  Tenements  (he  lball  have  her  Dower. 
other  wife,  not.  As  if  Tenements  are  given  tc 
a  Man  and  the  Heirs  which  he  (hall  beget  on 
the  Body  of  his  Wife,  in  this  Cafe  the  Wife 
has  nothing  in  the  Tenements,  and  the  Husband 
hath  but  an  Eftate  as  Douce  in  fpectal  Tail ; 
yet  if  the  Husband  die  without  Iffue,  the  fame 
Wife  iball  be  endowed  of  the  faid  Tenements, 
becaufe  the  Jflue,  which  (be  by  PoflibiKty  might 
have  bad  by  the  fame  Husband,  might  have  in- 
herited 


the  lame  Tenements ;  but  if  (bch  Wife 
i,  leaving  heir  Husband,  and  after  the  Baron 
another  Wife  and  dies,  his  fecond  Wife 
i  not  be  endowed  in  this  Cafe,  for  the  Reafon 
laid.  Liu  St  ft.  53.  And  therefore  though 
tan  be  a  hundred  Years  old,  and  the  Huf- 
Ibut  fourteen  Years  old,  and  he  dies,  (he  (hall 
Wowed,'  becaufe  the  Lav  faith,  if  (be  be 
nine  (he  (ball  be  endowed. 

ic  Wife  (ball  not  be  endowed  of  Lands  and  Notofjoigt* 
rcnts,  which  the  Husband  held  jointly  taumcj* 
another  at  the  Time  of  his  Death,  for  the 
it-tenant  claims  all  by  Survivorfbip,  which  is 
re  the  Title  of  Dower ;  but  Tenants  in  corn- 
have  feveral  Freeholds  and  Inheritances, 
their  Moieties  (hall  defcend  to  their  feveral 
h  ^d  therefore  their  Wives  (hall  be  en- 
red.  1/0/2.37.  b. 
A  Feme  fhall  be  twice  endowed,  as  in  Cafe  of 
lecoveryby  Eigne  Title.  1  Kol  Abr.6%^ 
"  the  Wife  elope,  (he  (ball  be  barred  of  her  Ebpt* 
and  yet  her  Iffue  (ball  inherit. 
a  Man  feifed  in  Fee  of  Land  covenant  to  Xot  <f  an  E* 
feifed  of  it  to  the  Ufe  of  himfelf  and  his  ftate  ended by 
until  C  his  younger  Son  take  a  Wife,  and  **P"fi  Limi- 
to  the  Ufe  of.  C  and  his  Heirs,  and  after  *** 

by  which  the  Lands  defcend  to  B.  hi* 
Son,  who  had  a  Wife,  and  after  dies,  and 
t  this  C.  takes  a  Wife,  the  Queftion  upon  a 
L'i)  Verdift  was,  If  the  Wife  of  B.  the  eldeft 
ftall  be  endowed  of  the  faid  Eftate  of  her 
toil  And  the  Court  was  divided  in  Opini- 
But  it  feems  (he  (hall  not  be  endowed, 
&  his  Eftate  is  ended  by  an  exprefs  Limi- 
and  confequently  the  Eftate  of  the  Wife 
derived  out  of  ic  (hall  not  continue  longer 
&e  original  Eftate.    Pafch.  10  Jac.  £.  C. 
tl  and  Vtntrtic. 
I  Notti  . 
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JNfof*-,  If  Tbnant  in  Fee  takes  a  W^Fe,  a* 
makefc  a  Leafe  for  Yeats,  and'dieth,  ,the  W% 
ft  all  beeiwfewed,  and  Ute  (ball  avoid th&  L£if 
but  after  Her  Death  the  Leafe  (hall  be  -in  Fof< 
again*  i  /a/I*  q6m     •  *    •    ' 

V&werlj  R«-      The  Bargainee  hath  af  Wife  and  die?,  afte 
/e4/e.  wards,  the  Deed  is  enroNeM-,  the  Wife  fcall  ha1 

Doveeri  Baron  Frevifi  Cafe,  cited  in* Flower  an 

Baldwins  Cafe,   Cro.Car.  2 1 7.  For  by  Relatioi 

,   •  the  Bargainee  was  feifed  <z£  initio.  Vide  Cro.  Ja 

615.  Amcot's  Cafe. 

Mt «/  -  Fee       jf  Tenant  in  fpecial  Tail  take  a  feccmd  Wif 

gained  in  an    who  is  noc  dowlbie  of  the' Tail,  and  aft< 

'*#**-  makes  a  Feoffment  in  Fee  and  dies,  his  Wr 

fha!l  not  be  endowed,  for  that  he  gains  the  F< 
but  in  an  Inftant.  8  Co.  43*. 

The  Husband  ought  to  have  a  Fee  or  Ta 
and  Franktenement  in  Poffeffion,  otherwife  A 
Wife  is* not  dowabie. 
Covenant  to        The  Husband  of  the  Demandant  and  Path 

%"i£tiT%  of  the  Tcnant  bein§  Tenant  in  Tail,  in  Cotll 
enan  w  ai .  jeratlon  Qf  a  Marriage  with  his  Son,  the  T 

~    -  *        nant  in  Tail  covenahted  that  the  Land   aft 
*  his  Death  fliould  defcend  and  come  to  his  Sc 

and  his  Heirs,  and  after  he  takes  the  Demandai 
to  Wife  :  It  was  adjudged  he  was  feifed  of  fu< 
Eftate,  of  which  fhe  was  dowabie,  for  that  1 
Eftate  was  altered  by  her  Husband,  for  he  w 
Tenant1  in  Tail  ftill  as  before.  Quare^  If  it  hi 
been  a  Covenant  to  ftand  feifed.  Oo.  Eli 
Blithmanh  Cafe.  Vide  Moor. 

J.  S.  feifed  in  Fee  by  Indenture  inrofle 
bargains  and  fells  to  the  Husband  for  1 20  U 
Confideration  he  (hall  redemife  it  to  him  ai 
his  Wife  for  their  Lives  under  a  Pepper-Con 
and  with  Condition  that  if  he  paid  the  120 
sit  the  End  of  twenty  Years,  the  Bargain  ai 
Sale  fhall  be  void ;  he  redemifeth  it  accordin 


€ 
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and  dies ;  h\i  Wife,  brought  Dowef.  *PerC&~ 

mm  f  Refalved  in  Chancery ,  that  (he  (hall  bavi 
wer,  and  a  Court  of  Equity  (hall  not  pre* 

tie  her  .of  it;  aad  wb'err  he  redemifeth.it.  up- 
on the  former  Agreement,  yet  the  hefkts  are 

receive  it  fubjift  to  this  Title  of  Dower; 

d  it  was  his  FoMy  that  he  did  not  join  ano- 
with  the  Bargainee,  as  it  is  the! ancient 

urfe  in  Mortgages. 
.  If  a  Husband,  before  Marriage,  conveys  his 
Bftate  to  Truftees  arid  their  Heirs,  in  fuch  Man- 
as to  put  the  legal  Eftate  out  of  him,  tho' 

e  Truft  be  limited'  to  him  and  his  Heirs ;  yet 

e  Wife  (hall  not  be  endowed  of  this  Truft  E- 

ate.    Pafch,    171 2.  between   Bottomley  and 
lord  Fairfax,   agreed  clearly,   and  admitted 
tfff  Curiam  in  Came  liar  ta>  1  Chcmc.  Rep.  2  J  4. 

Of  a  Ufe  not  executed,  a  Woman  (hall  not 

endowed,  neither  (hall  the  Husband  be  Te~ 

t  by  the  Courtefy.   Vide  Perk.  349.  1  Co. 

13.  4  Co.  Vernon's  Cafe,  Dolior  and  Student, 

i.  2.  cap.  22.    Dyer  1 1 .  pi.  47.     But  as  to  the 

"wband's  being  Tenant  by  the  Courtefy,  nrid. 

fa.  585,  681.  and  Q.  if  there  be  any  Dif* 

ence. 

But  if  a  Father  purchafeth  Lands  in  his  eld- 
Son's  Name,  and  the  Son  is  put  ituo 
Hellion,  who  afterwards  falls  Sick,  and  in 
foSicknefs  his  Father  gets  him  to  execute  a 
Deed,  declaring  his  Name  was  made  Ufe  of 
lily  in  Truft  for  hiiri,  and  the  Son  recovers 
*d  continues  Poffeffion,  and  marries ;  after  his 
wh  his  Wife  (hall  be  endowed,  notwith- 
nding  this  Declaration  of  the  Truft;  and 
Aoogh  the  Father  had  got  a  Conveyance  of 
We  legal  Eftate  from  (he  younger  Son  ;  for  per 
*ird  Chancellor,  this  is  a  fecret  and  fraudulent 

Deed 
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Deed  of  Troft,  to  deceive  Creditor!  and  Puk 
chafers;  and  therefore  retried  the  Matter  or 
the  Rolls's  Decreet  who  had  decreed  it  for  the! 
Father.  Pafch.  170a.  between  Batman  and 
Batemarty  iVern.^%6. 

If  a  Man  devifes  Lands  to  his  Executors  for 
Payment  of  Debts,  and  after  Debts  paid,  to 
his  Son  in  Tail ;  and  the  Son  marries,  and  dies 
before  Debts  paid ;  the  Eftate  of  the  Execo* 
tors  is  only  a  Chattel  Intereft,  and  will  not- 
hinder  the  Son's  Wife  of  Dower;  but  tbe: 
Wife's  Dower  cannot  commence  in  Pofleffion, 
nor  Damages  be  recovered  for  detaining  it,  but 
from  the  Time  of  the  Debts  being  paid,  2  Veru. 
404,  per  Curiam. 

If  the  Lands  of  J.  £  are  fequeftred  for  a; 
Perfonal  Duty,  and  he  marries,  and  dies,  tho' 
the  Lands  were  fequeftred  before  Marriage* 
yet  the  Wife's  Right  of  Dower  will  attach 
them ;  for  this  Sequeftration  fhall  not  fo  far 
bind  or  cover  them,  as  to  hinder  the  Wife. of 
her  Dower,  1  Vern.  11 8.  ruled  on  Demurrer, 
per  Lord  Keeper  North. 
Infiant.  jf  an  Husband  takes  a  Fine  fur  Conufance  de* 

croit  come  ceo>  and  renders  arrear ;  although  it 
was  the  Husband's,  yet  his  Wife  (hall  not  nave: 
Dower,  for  it  is  in  him  and  out  of  him  quafi 
uno  ftatu  and  by  one  and  the  fame  Ad.  3  Leoiu 

11-  \ 

Condition.  A  Man  fold  his  Land  upon  Condition,  and 

after  took  a  Wife,  and  died,  the  Heir  entred 

for  the  Condition  broken,  yet  the  Wife  (hall 

not  be  endowed  ;  and  fo  if  the  Condition  had 

been  broken  before  the  Death  of  the  Husband,' 

if  he  had  not  en t red;  for  he  had  Title  of  En* 

try.  1  BrownL  59. 
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A  Woman  (hall  be  dowable  of  an.  Eflate  Ofantijtat* 
grantalky  Tenant  iirl"ailto  her  Husband  and  *'fc*»*M* 
Rl*  Heirs,  and  difcendfble  only  for  the  Life  of'fi  J^* 
the  Grantor,  i  Sound.  261.  in  Toofe  zud6ldfs\ 

If  a  Man  feifed  in  Fee  makes. a  Feoffment 
b  divers  Perfons  to  her  Ufe  for  Life,  and  to 
ftfc  which  he  ihall  declare  by  his  Will,  and  jf- 
ker  taarries,  his  Wife  ihjall  hot  be  endowed.  Per 
Vgim.  Aliter,  if  Ufes  ekpreft  in  his  Witt  bear- 
logDate  tati  die  ante  the  Pebfihent.  Ex  Maw-  .  ■*•■*** 
(gift.  Mru  brownloe. 

..One  feifed  of  Lands  in  F*e  took  a  Wife,  and  Baton  U  oki- 
biedaFine  of  the  faid Land*  with  Prochniati- '%*"J*J  "J"! 
Dos,  and  afterwards  w*s  ibdifted  and  oiitUwcd-^^jSS1 
High  T  reafonx  and  died,  and  five  Year?  p^-  pafedsfttrbis 
after  the  Death  of  the  Husband,  and  the  Death,  yet  jb$ 
ir reverfed  the  Attainder;  the  Queftion  wafrj^**  «»- 
Vivian  Menvihteky  Whether  the  Wife  ftatt  *"■*• 
endowed?  13  Co.  ipi    And  if  was  refolved 
the  Wife  fbould  be  endowed ;  for  though  a 
levied,  and  Noh-claiih  of  five  Years  Dull 
r  a  Woman  of  Dower,  and  her  five  Years 
laved,  yet  in  this  Cafe  the  Wife  is  hot  to 
tided  by  that  Saving-  for  iri  Refpeft  of  the 
fainder  of  her  Husband  fhe  had  not  any 
k  of  Dower  at  the  Time  of  his  Death,  iiot 
fhe  after  his  Death  profecute  any  Aftiort 
it.    But  the  Wife  is  aided  by  another. for- 
Saving  in  the  faid  Ad,  (vfe.)  And  paving 
dl  other  Perfont,  (viz,)  itiho  ivere not  Parties  to 
Pxntyjuch  Action*  Right >  Titte>  Claim  and 
trefl,  in  or  to  the  faid  Lands,  &c.  asjhall  firft 
,  remain,  defcend  or  come  to  them  after  the 
.Fine  ingrofled  and  Proclamations  made,  8t$. 
tHat  they  take  their  Adions  and  purfue  their 
Jghts  according  to  Law  within  five  Years  next 
fuch  Action,  Right,  &c.  to  them  accrued, 

1        '  &c. 
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&c.  ttii  fa  tliis  Caf$  thf  A&ibn  and  Right  < 
^pwer  accrued  to  hi*  Wife  after  the  ^tfverl 
•  of  &e  Attainder, 


V  .         I 


For  <#in  what  Rejfsft  cf  Vifabilitits  #Won* 

fall  be  endowed  or  not 

.  The  Wife  of  an  Ideot\  non  compos  mentir9 
The  Wife  of  one  outlawed* 
ffteti  0$       .  The  Wife. of  one  attainted  of  Felony  or  Xri 
Wifi  JbaMofe  pafs,  Herefy,  Pramunirt,  (Ball  Be  ehdow&J: 
i^iwly       So  note  at  this.  Day,  if  the  Husband  bfc  * 
*  'T?^  tainted  df  Felpoy,.  the  Wife  (kail  tfc  MfatotMc 


^j&i^  taintea  ot  reipnjrj.  ,  _ 

tof  tub*  mi  ™&  Yct  the  Xffuc  ftajr  riot  inhtfif  the  Lah4 

which  the  Father  Had  in  Fce-fimple:  Tuft.  40. 
But  before  the  Statute  of  1  E.  6.  the  Wi 
fixqyld  not  have  been. endowed,  and  tftfe  liifi 
fihoold  have  inherited. 

But  the  Wife  is  not  dowable  if  the  Httsbat 
be  attainted  of  Treafort;  for  her  Tiiffc  befei 
|ry  the  Intermarriage,  and  ought  fp  contifri 
and.  be.  cdnfummate  by  the  Death'  6f  the  Hl 
band9  which  canpot  be  in  this  Cafe;  fat  t\ 
Attainder  of  the  Husband  hath  interrupted 
as  in  the  Cafe  of  £loritffhent ;  arid  thi$  Attai 
dec  is  an  univerfal  Eftoppel,  arid  doth  not  n 
in  Privitjr  between  the'  wife  and  hirif  to  whd 
the£fch'eat  belongs;  but  every  .Stranger  cfo 
barber  of  her  ttower  by  Reafori  thereof,  «] 
&  Pardon  doth  not  Help  her :  For  now  fuf>p3 
the  Husband  obtalneth  a  Charter  of  Pardon  1 
dies,'  this  doth  not  help  the  Matter,  for  rl 
fame  extends  but  to  the  Life  of  the  OfFendj 
but  doth  not  take  away  the  Attainder,  by  wht 
fhe  is  barred  to  demand  Dower  during  the  A 
taind$r's  being  in  Force;  and  fo  it  is*  though  d 
lands  be  aliened  before  the  Treafon  comrrt 
ted,  as'it  was  in  Dyer  140 b.  Lady  Gafe's  Ci 


Mi  Stat.  $  &  6  Ed.  6.  cap.  n.  ult.  Protoifc 
hrm  $  Manty\  Cafe. 
•  If  a  Man  marry  am  Alien  Woman  flie  {bait  Aim. 
bp endowed,     z  Roll.  Air.  67 5,. t bat  is  to  be 
Mood  as  a  Parliamentary  Cafe  by  petition^ 
Jflgi  and  the  KingVAnfwer.   TBeCountefc  of 
wundefs  Cafe*    For  if  a  Man  take  an  Alien  ' 

to  Wife,  and  after  the  Husband  aliens  the  Land*  . 
\-kd  after  (he  is  made  a  Denizen,  and  then  the  .  , 

mband  dies,  (be  £hall  not  be  endowed,  be* 
Cwfe  there  was  an  abfolute  Difability;  atiter% 

life  be  naturalized  by  A&  of  Parliament. 
<  If  «be  King  marry  an  Ali$tv  (he  fhall  be  en-*  AJUn  Quit* 

"  ted.     1  /«/?.  31.  b.  evdomd. 

8y  the  Stae.  Magna  Chana,  caf.  7.  The  Wi-  gutrminti 
after  the  Death  of  her  Husband  fhall  give  *&**• 
ing  for  her  Dower,    but  (ball  remain  in 
At  chief  Houfe   of  her  Husband  forty  Days 
er  his  Death,  within  which  Time  Dower 
be  affigoed  her :  If  fhe  marries  within  the 
y  Days  (be  lofes  her  Qua ren tine.  1  Inft.  3  *•  it  * 
d  if  fhe  departs  from  the  Houfe  upon  her 
wband's   Death,   (be    cannot  return  again 
titbin  the  forty  Days*  Hob.  xy$.    The  Wife 
"~  11  be  allowed  Ratio  nab  Hi  a  Eft  overt  a  de  foulf 
ti$  i*  **  reafonable  Suftenance  during  the 
Days. 
Where  Tenant  in  Dower  dies  inteftate,  be*  Tmmt  in 
*  a  Writ  of  Enquiry  cxecused,  the  Admini*  *>«»»  ***}'* 
fctor  cannot  bring  a  Scire  facias  for  the  D*  g*  J    £/ 
es  and  mean  Profits:  But  where  Damages  JJJS^Lr  sd- 
afcertained  upon  the  Writ  of  Enquiry,  and  miniftt*t# 
^Judgment  thereupon,  they  ere  vefied  in  the  In  cannot  haw  a 
.jefiate  as  a  Debt,  and  the  Adminiftrator  (bail  Scire  fccias* 
we  them ;  but  the  Demandant  .dying  before 
'.Ac  final  Judgment,  and  when  the  Damages  are 
;<kw  to  her,  only  by  Way  of  Satisfaction  for  an 
tojwy,  whk^  is  in  the  Nature  of  a  Trefpafs, 
}  1  z  an4 
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and  the  Writ -of  Enquiry  beitig  In  the;Natur«| 

of  a  perfunal  A&ion  for  them,  it  dies   witl^ 

.    -'  the  Perfon,  and  a  Scire  facial  lies  not  for  the 

Executors  oiAdpiniftt mots.'  Shower's  Rep.  &*pi 

Salk.  252.  .V^l 

Where  thetteh     Where  the  Tenant  pleads  Detainer  of  Ch*n< 

TfoUrf'char-  ms»  hc  muft^plwd,  that  from  the  Time  of  ^ 

tT$* and  where  Death  of  his  Aftceftor  par  at  us  fuityi  &  adh^ 

pet'  paratus  exiftit,  xo  affign  her  Dower  if  fhe  wa»]jq 

deliver  the  Charters.    Salk.  z$t.       >  -  it 

,   If  the  Wife  be  with  Child,  the  Heir  fo*  th* 

Time  being  cannot  plead  Detinue  of  Charters* 

•  for  the  Widow  may  ieep  them  /or  the.  Infant. 

»  41   E.  3.  II.  b.  ..»■■.  •  ■      . 

TfcmfeJhaU  /The  Wife  may  be  endawed  of  the  Capital 
MoHSli^'  Mefliiage,  for  there  arje  no  Feudal  Baronfc* 
MejfJjge*      at  l^ls  Day  except Mr»^/—~t-Feudal  Ba-r 

ironies  were  thofe  with  which  the  King,  at  tin 

Creation  of  th6m,  gave  Lands  and  Rents  tq 

hbld  of  him  for  the  Defende  of  the  Realm; 

.  and  of  the  Principal  Mefliiage,. called  Caput  £a~ 

-teniae  while  fiich  Tenures  were  in  Being,  the 

*  Wife  could  not  be  endowed...  Salk.  Rep.  253*.  w 

Tenant  for      :.    Where  there  is  Tenant  for*  Life,  Remainder  to 

Life, Remain-  Truflees  for  ninety-nine  Years,  Remainder;  W- 

RetahdZin  Tcnant  f°r  life  in  Tai1>  and  tbe  TeaanJt  ■** 
Fee,  bis  Wife   ^e  ^es>  hi*  Wife  {hall  be  endowed,  not  with- 

Jball.be  e»-      ftaindtng  the  intervening  Eft&te,  for  that  being  ; 

ybmd.         .  for  Years  only  is  opt  to  be  regarded;  but  if 

-the  inefne  Remainder  had  been  for  Life,  it  had 

been  otherwife.  «$>*/&.  254.    *  ' 

JXwrce.       .  r-    As  to  Divorce,  vide  fnpra.  1  If  the  Wife  be 

*  •  -   divorced  caufi  prAcoiMraflus,  coufanguinuatis, 

'  •      *     «'or  Impotency,  (be  (hall  not  be  endowed. 

^  <;if  the  Wife  elope,  £be  is  barred  of  her.Dqwer. 

Jfide  infm. 
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•^fctf  ^ff  0/  f  be  Wifejbalt  bar  her  of  her  Dower. 


><         u 


••'  If  the  Wife  elope  from  her  Husband,  viz,  if  EUpmenu 
the  Wife  goetb  away  and  leave  her  Husband, 
Ifcd  tarrieth  with  the  Adulterer,  (he  Jofcth  her 
'Dower,  until  her  Husband  willingly,    without 
■Coercion  Ecdefiaftical  be  reconciled  to  her,  and 

permit  her  to  cohabit  with  him. 

t 

;%««/e  virum  mulier  fugiens  &  adult er a  fail a 
:Dotefua  car  eat,  nifi  fponfi  fpontt  retratla. 

Though  in  this  Cafe  of  Elopement  the  Wife 

froutd  not  be  barred  of  her  Dower  by  the  Com- 

md&Law,  but  by  the  Statute  of  W.  2.  cap.  34. 

I  A'  uxor  fponte  reliquerit  virum  fuum,  &c.  Jf 
Ae  Woman  be.  taken  away  not  fponte,  but  a- 
lpbft  her  Will,  and  after  content  and  remain 
with  the  Adulterer  without  being  reconciled, 
fre.  (he  (hall  Jofe  her  Dower, 
if  the  Wife  go. away  with  her  Husband's  A- 
peement  with  A.  B  and  after  A.  B.  commits 
foitery  with  her,  and  (be  lemaiqeth  \yith  him 
hout  Reconciliation,  (he I  fhall  be  barred  of 

Dower; 
XS  fhe  commit  Adultery  with  him,  though 

doch  not  continually  regain  .witfi  hinj,  it 
JiVTarrying.  within  this  Statute.  %  /»/?.  436.. 
*  If  the  Husband  grant  hi*  Wife  with  her  Qoods 
to  another,  by  Force  of  which  the  Wife  liyes 
*|th  the  Grantee  afterwards tall  the  Life  of  ber 
Hasband ;  (he  (hall  lofe  her  Dower,  becaufe  fce 
lived  in  Adultery  With  him.  jof.fi.  1.  lib:  Par- 
liament, f  96.  William  Paynel  *pd  Margery  bis 
Wife    The  Precedent  is  this : . 
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Elopement  pleaded  in  Dower,  vid.  Dyer  i  op 

ti.  i07«  4.  Parliament  30  £.  1*  4pwd  fPeftm.  Pm 

titio  Will.  Paynel  dT  Margaret?  tf*or/ j  */w,  c^f 

^wJ  Dominus  Rex  its  readere  veUet  tertians  par 

tern  manerii  qu*  iff  am  comingit  de  libero  te*M 

*mento  Johanni^Commoys  pritm  virifyi,  frcj  & 

Nic'  Warwich  .^ra  Aige  f /*#i  Elopement  de  di 

•feme  defa  baron  eve  le  die  Will.  Paynel  &  /tip* 

hoc  prafat.  tyillielqnos  Paynel  &  Margareta  pra 

tuletunt  quoddam  fatlum  prad.  Jobannis  Cpm« 

inoys  primi  vbri  in  hac  verba.    Omnibus  Cbrifi 

fidelibusy&c.  Seiatis  me  tradidijfe  &  commtfijf< 

de  fpontanea  voluntate  men  Dom.  Williclnv  Pay 

tie)  Mi  I  it.  Margaret,  de  Com  mop  uxorem   me 

am?  &  etiam  dedijfe  &  conceffijfe  &  eidetn  Will 

'veUtxaffe  &  quiete  clam  off e  omnia  bona  tX  cm 

4  all  a  qua  ipfa  Margaret*  babet  vel  de  catero  ba 

here  poffit>  &  etiam  qui c quid  eft  de  pr^dxB 

'  Margaret,  bonis  &  cat  alii  s  cum   pertinent  it 

<  Juis.    Ita  quod  net  ego,  nee  aliquis  alius    no 

'         mine  meo  in  praJL  Margaret,  bonis  tX  cataUd 

'hjtus  Margarets  cum  pertin.  exigere  vel  vtndi 

ewe  poterttrtus  nee  debemus  hnfetpetuum.    Vol 

&  c  once  do  &  per  prafens  fcriptum  confrmo  ana 

fmdi&a  Margareta  cum  pradiBo  Domino  Wil 

lielmo  fit  &  remanent  pro  voluntate  ipfius  Wii 

llelttil    In  citjus  ret  teftimonium  &  his  4efii 

"bu*>  &c.    Bt  fuper  hoc  petit  Judicium.     Jg 

c+nfidcratum  eft  quod  prvdiStus  Willielmos  £ 

-Msrgareca  nihu  c  a  pi  ant  per  peti4iouemfuamyfe< 

fint  in  miferitotdia.    Ceft  petition  fuit  commenc 

*  Weftm.  1.  29  £d  1.   Et  Judicium  30  Ed.  x, 

i 

If  the  Husbands  Friends  fend  him  away  fror 

;  life  WHe,  fo  as  the  Wife  knows  not  what  is  be 

come  of  him,  and  they  publift  that  he  is  deac 

and  afterwards  they  procure  the  Woman  to  re 

feafe  all  Marriages  and  Intereft  in  him  as  a 

HuJ 


jfaband  i  and  afterwards  by  the.  Perfuafion  of 
%&  Friends  of  the  Husband  marries  with  an- 
r|  who  dies,  and  (he,  takes  another  H«- 
[jwiij'the  Wife  having  no  Notice  of  the  firft 
T&nd*s  Uing  alive,  although  the  Wife  live 
jAdultery,  and  though  the  firft  Husband  was 
5*  out  .of  the  Realm ;  yet  tnafmuch  as  ffle 
2kl  not  leave  her  Husband  fponte,  as  the  St»- 
Sfc  fiith.  but  by  Perfuafion  of  the  Husband/a 
jSends,  tbat  he  was  dead .  and  it  did  not  ap- 
2gu  that  tte  knew  he  was  "atlive,  this  is  riot 
35  fech  Elopement  as  to  bar  her  of  her  Dower.      • 
tfai  Abr.6io.  Green  and  Harvej. 
'  :TJie  Wife  had  a  Joiptufe  made  to  her  after  Tm» 
j&mage,  and  fhe  and  her  Husband  levy  a  Fine 
jv  CfiHutance  de  droit,  &c.  and  alien  thejoin- 
tore/  this  (hall  not  be  good,  after  the  Cover- 
tore,  for  her  Dower  or*  the  ReGdue  of  the  Lands 
if  her  Husband,  becaoie  her  Time  of  tleftion 
: '  not  come  untiUhe  become  foje,  according  to • 
*  Statute  of  tftt.  8.  wp.i?.    Dyer  3j8.>. 

"jjnft.  30*.  b':  ?C*.?*.  *     '     „.,„'- 

The  Husband  being  Tenant  in  Tail*  the-Re- 

linder  to  his  Wife  for  Life ;  the  Ho*aa4 

kes  a  Feoffment  to  .the  tjfe  of  himfelf  and 

Wife  for  Lives  for  a  Jointure,  and  dies  with- 

Iflue;  this  Toihttire  was  pleaded  in  Bar  of 

»,wer.    Per  Curiam  i  Jt  is  no  Bar,  becaufe 

fteWife  is  remitted,  and  in  her  firft  filiate, 

d  the  Toimute  avoided.    Moor  871.  Wood 

"  Shirley.  ..*.«*■ 

,    if  tbe  Husband  fetfe* -in  Fee  triakes  a.Fcoff- 

'ik  Vefervlng  an Ypo, Marks  P^7*rjL?r 
toenty  fears  next  enfuing,  to  him  and  his  Wile, 
'and  dies,  and  the  Wife  "accept  the  Rent,  yet 
J-  this  (ball  not  be  any  Bar  in  a  Writ  of  Dower, 
fjiecaufe  (he  demands  a  Freehold;  and  that  only 
l '  if  a  third  Part,  tempore  1  Ed,  J.  o> 
.  I  4  W 
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If  a  Man  feifed  in  Tail  for  ?  valuable  Cqntf 

defftion  bargains  and  , fells  to  another  in  Fee 

and  covenants  that  he  and  his  Wife  will  l?vy  ; 

'     Fine  for  better  Ailurance  ;  and  it  is  agreed  tha 

.  30  /.  Part  of  the  Confederation  Money  (ball  b< 

paid  unto  the  Baron,  .upon  the  Conufance  o 

the  pine  by  the  Baron  and  Feme ;  and  after  the 

Baron  and  Feme  acknowledge  ^  Fine  before  a 

Judges  in  the  Circuit,  in  the  Vacation  ;  and  the 

laid  30  L  Is  paid  to  the  Feme,  the  Baron  fick  a- 

.  bed,  and  the  Baron  dies  before  the  Term,  and 

thereupon  the  Feme  flops  patting  the  Fine,  and 

after  brings  a  Writ  of  Dower,  the  Bargainee 

fball  have  no  Remedy  in  Equity  again  ft   the 

Power,  becaufe  it  is  againft  a  Maxim  in  Law, 

that  a  Feme  Covert  fbould  be  bound  without  a 

fine.     Mich'  5  Gar.  j.  between  Hpdy  and  Lun3 

.  x  &0B.  Afa  375.  but  Qu. 

For  if  a  Feme  Covert,  by  Agreement  made 
with  her  Husband,  is  to  furrender  or  levy  a 
Fine,  though  the*  ,Husband  die  before  it  be 
done;  the  Court  will,  by  Decree,  compel  the 
Woman  to  perform  it.  Per  Cur9.  Between  Baker 
-  and,  Cbild%  2  Verm  <Si. 

♦Of  the  Wife's  being  barrel  t>y  Fine  and  Not*. 
ctyim,  vifli  Tit.  Fine*  and:  13  Co.  20^ 
Pivorci*       -If  Divorce  be  caufa  Ciqfanguinitaus,  Pracon* 

•  w&us,  Affipitatis,  Fri&iditatih  tjic  Wife  (ball 

•  not  have  Dower.  '     * 

As  concerning  Dower  at  the  Common  Law, 
tb$renmuft  be  Ajffigpment  either  by  the  Sheriff; 

.  by,  tfye  King's  Writ,  of  by  ih$  Heir,  or  other 
Tenant:  of  the  Land>  by  Confijnt  and  Agree- 

:  .gaen*  between-  them. 
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«  ... 

Of  Satisfaction  or  Bar  of  Dovserm 

«       ♦ 

,  If  a  Man  devifes  certain  Lands,  Money, 
*6ood5,  d'c.  in  Lieu  and  Satisfaction  of  Dower, 
IbeWife  cannot  have  both,  but  (he  may  wave 
%t  Devife,  and  claim  her  Dower.  2  Chag. 
fyjf  iCban.Ca.  181.  1  tfrfct.340.  iP< 
c  But  if  a  Man  devifes  Lands  to  His  Wife,  du- 
mber Widowhood,  without  expreffing  %t\j 
ftobfideratton,  the  Wife  (hall  have  both :  F/Hff. 
jtecaufe  a  Will  imports  a  Confideration  in  it&R, 
and  cannot  be  averred  to  be  in  Bar  of  Dower* 
"Without  it  be  fo  expreffed.  Secondly,  Dower 
Ititmot  be  of  lefs  Eftate  than  for  Life  of  the 
^fife   Thirdly,  A  Right  to  Dower  cannot  be 

^red  by  collateral  Recompence.    4  Co.  1,1. 
non's  Cafe.     Co.Litt.  jd.    Moor,  fl.  103. 
Tbt'if  fte  makes  her  Ele&ion  to  take  under  tEe 
i  V?fl>  ibe  cannot  afterwards  claim  her  Dower. 
t.EHz,.  1 28.    3  £eo».  272.  '  3  Co.  27,   Pyn 
io.  - 

y.$.  devifed  Legacies  to  his  Wife  out  of  his 
Wonal  Eftate,  and  devifed  to  herPart  of  his 
,-JW  Eftate,  during  her  Widowhood,  and  de- 
fied the  Refidue  of  his  Eftate  to  Truftees  for 
tty-one  Years,  for  Payment  of  Debts  and 
ties;  and  the  Remainder  of  the  whole 
te  he  devifed  to  the  Plaintiff  (who  Was  his 
vodfon,  and  of  his  Name,  but  a  remote  Rela- 
&o)  for  Life,  and  to  his  firft  and  other  Sons 
kTail;  and  my  Lord  Chancellor  Somen  de- 
feed,  that  though  it  was  not  declared  in  the 
VHl  to  be  in  Lieu  and  Sattsfa&ion  of  Dower, 
|)cta$itmay  be  plainly  colle&ed  to  be  fo  in- 


faded,  (he  having  made  Difpofition  of  his 
%ole  Eftate,)  and  as  a  collateral  Satisfaction, 
ft*ybe  a  good  Bar  to  Dower  ;n  Equity,  tho* 


cot 
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pot  at  Law  •  that  Jhe  muft  either  take  he 
power,  and  wave  th$  Devife,  or  accept  th 
Devife,  and  wave  the  Dower.  Mich.  i&9i 
between  Lawrence  and  L&wrence,  ?  Vem.  3  6\ 
But  this  Decree  was  reverted  by  Writhe,  I~tpj 
Keeper,  Mich.  170a  ;  which  Decree  of  Rey/w 
fal  was  affirmed  in  the  Houfe  of  lords,  wk, 
jo  /.  Cofts,  17  Afaj  1717. 

The  Lady  Radnor'*  Husband  v**  feifed  i 
Tail  of  the  Lands  in  Queftion ;  but  there  wa 
«  Term  for  ninety-nine  Years,  prior  fo  by 
Eftate,  (which  was  created  for  Rerfonnaace  c 
-  fevcrai  Trufts  in  the  Earl  of  WarwUk\  ft$» 
which  were  ?U  performed,  and  after  to  after* 
the  Inheritance),  he  levied  a  Fine,  apd  £uj 
fier'd  a  Recovery,  and  fold  the  Eftate  to  3f«  ji 
who  had  Notice  of  the  Marriage;  bat  hia.Wal 
not  Joining,  .&$,  after  his  Death,  recpyer* 
Dower,  with  a  Ceffat  pxecutio,  during  to 
Term#  and  brought  her  Bill  to  have  this  ?Een 
removed,  and. to  have  the  Benefit  of  her  Ju3g 
snent  and  Recovery  at  Law;,  but  the  Cooj 
held,  that  this  being  agspinft  ?  Purchaser,  EUfuit 
ought  not  to  give  her  any  Relief,  and  fh^iy 
fore  difmifled  the  Bill.  Between  the  tady  <R**f 
nor  and  Vandebendy*  1  Venn.  $%6.  %  Qhtp 
Ca.  172.  S.C.  which  Decree  af:Difmi£Cpa  .ypf 
affirmed  in  the  Houfe  of  Lords.    Show,  P\<£ 

A  Term  was  raifed  ip  Black- Acre,  in  Trtai 
to  indemnify  -rf.againft  Incumbrances  that  nrxigt 
afieft  Whit*- Acre,  which  be  had  purcbafed  c 
.  jB.  the  Defendant;  and  the  Widow  of  the  So 
and  Heir  of  £.  brought  a  Writ  of  Dower  c 
Black- Acre  againft  the  Plaintiff,  who  was  a 
Infant;  and  his  Guardian  ha4  let  her  t^k 
Judgment  at  Law  without  fetting  up  the  Tern 
or  taking  any  Notice  of  it;  and  the  Infax 
4  brougfc 
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hisBill  to  be  relieved  againft'  the  Judg- 
:;  and  the  Court  held,  tfasr  this  Cafe  was 
6me  with  Lady  Radnor**  Cafe ;  the  Term 
created  to  indemnify  a  Purchafer  merit 
ie  & ;  and-  fubjeft  to  that  mtift  he  in 
for  theJieir ;  and  there  is  no  Difference, 
re  the  Widow  is  Plaintiff,  or  Defendant^ 
it  is  the  want  of  Equity  excludes  her  from 
f»  Hi 8. 1700.  between  WrayzndfVtlliams, 
u.^yi.  S.€.  but  no  ftefolutfan. 
it  where  a  Widow  brought  her  Bill  to  be 
agasnrft  a  Term  for  Years,  afligned  in 
ift  to  attend  the  Inheritance,  and  whitfh 
been  fee  up  by  the  Heir  at  Law  only  in 
of  ber  Title;  and  the  Matter  of  the  RcHa 
for  the  Widow,  and  that  the  Term 
not  Hand  in  her  Way;  though  it  iriaa 
:d,  that  it  was  the  fame  with  a  Purchafer, 
had  Notice.  Mich.  1705.  between  Dudley 
Dudley, '  S.  P.    Decreed  Pafch.  1 7 1  o.   b*- 
Higfordmd  Higford. 
'That  Tenant  by  ^ourtefy  (hall  have  the  Aid 
ijty .  in  removing  a  Txu{L    Fid. ~  *  Verx. 

*A  EttwveTs  may  redeem  *  Mortgage,  paying 
Proportion  of  the  Mortgage  Money j  and. 
tbefteft,  Ate  may  hold  over  till  (be  tsfr- 
Decreed  Hrf.  1700.  between  Pah** 
Danby. 

If  the  Wife  joins  in  *  Mortgage,  and  levies  a 
with  an  Intent  to  barker  Dower ;  antf  in 
tration  thereof  the  husband  agrees,  that 
tftaftbave  the  Eoiiity  of  Redemption  in  lieu 
her  Dower;  and  be  afterward*  mortgages  the 
le  Eftate  twice  more,  though  this  Agrqe- 
te  fraudulent  .againft  the  jfubfcquenr 
►rtgages,  fo  as  to  intitle  the  Wife  to  the 
lolefc^uityjof  &$dejppUGn^  yet  (beJball  h»ve 

her 
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fcr  Dower,  if  flte  Turvives  her  Husband  ;  ai 
fhall  rot  be  put  to  her  Writ  of  Dower*  becat 
the  Eftate  may  be  fo  conveyed  away  by  foe 
of  the  Mortgagees,  that  poffiWy;  flhe  may  n 
know  againft  whom  to  bring  her  Wri'tof  Dow< 
HiB.  1684.  between  Doltn  arid'  Coltman* 
V*m.  294.  :  * 

J.  S.  apprebenfive  of  a  Charge  of  Hig 
Trcafon,  makes  a  Conveyance  of  hli  Lands  1 
his  Son,  and  afterwards  marries,  a  fecond  Wifig 
-a'  Court  of  Equity  will  order  .that  fiich  Convey 
a  nee  be  not  made  ufe  of  to  binder  fucb  fecoo 
.  Wife  of  her  Dower.     3  Chan.,  Rep.  94.- . 

If  there  be  a  fraudulent  and  partial  Aftigi 
,  ment  of  Dower  by  the  Sheriff,  Equity  will  -  r< 
; lieve  againft  it.  HtU.  1683,  between  floiy  ac« 
*  Ho  by,  1  Vern.  2 1 8, 2 1 9,  2  Chan.  Qz.  160.  S.Cl 
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A$gmnent  of  Dower- 

What  Petfons  rhay  affign  Dower^  or  not. 


At)  Infant  may  aflign  Dower  in  Pais, 
he  is  compellable  theieto  by  Writ: 

Guardian  in  Socage  may  not  aflign  Dower. 

Joint  tenants      If two  or  more  ^e  Joint-tenants  of  Lands*  th 

/  one  of  them  may  aflign  Dower  to  the  Wife  o 

1       "a  third  Part  in  Certainty ;  and  this  fhall  bind  hi 

Companion,  becaufe  they  were  compellable  t< 

"  do  the  fame  by  Law;  but  if  one  aflign  a  Rent 

it  fhall  not  bind  his  Companion.  1 

ByLitfetfir.~      Affignrhent  may  be  made   by  a   Diffei&r 

Abator,  Intruder*  and'  be  good,  if  there  be  nc 
Covin,  and  if  it  be  not  prejudicial  to  the  Ddf 
feifee.  *   •    " 

Regula.     :       It  is  a  general  Rule,  No  Alignment  can  b( 
made  but  by- fifth  as  have  a  Freehold,  or  againfl 
*  whom  a  Writ  pf  Do^er  doth  lie  i  aijd  therefore 

Affign- 


igomenr  by  a  Guardian  in  Socage  is  void ; 

Ifo&y  TeftJW '^  £^*r&^»;  to  Tenant 
Years,     i  Inft.  34, 35. 
ih$rt  ntcdsntx Livery  tot  Seifih  or  Waiting 
JEgnment  of  Dower,  fereaufe  it  is  due 
ion  Kighn  :  ■       .    . .  n'::. 
the  Husband  make  fev^ral  Feoffmerlts  of 
il  Parcels,  aad  cjies,  ,  and  the  one  Feoffee 
ens  Dower   to  the  Wife  .©£  Parcel  of  thd 
itr  Satisfa&ion  of  ail '  the  Dower,  which 
ought  to  have  in  the,  Lands  of  theothet 
the  .other  Feoftee^  fhall  take  do  Bene* 
*f  this  Jiftg&mmti  becaufe:tbey  are  Strati** 
thereto*  and  caonot  plead  the  fame;  hoc 
tfcat.Gafe,  J  ft  be  Husband  jdie  feifed  of  othe* 
ids  in  Fee-Gmple,  which** itefcend  to  his  Heir* 
the  Heic  endoweth  chejAVife  thereof;  ihis 
>d,  and  t^e  fccond  Fecraces>iball  take  A  d- 
ige  of  it,  and  vouch  the  Heir ;  fo  as  there 
this  Cafe  Jt:  Pfivky  between  the  Heir  and 
Seoflees..  .i-frfi.  35.  0.   -I  ■•  • 


I2J 


Seifin 

Dower 

edby 

merit* 


»    •      «« 


o 


\t  Ajjignmsnt  of  Dower  is  againji V  common 
*    --    Right)  or. not ^- 

itJSgn  .Dower  of  an  Advowfcm,  is  again  ft 
in  Right  j  for  flie  ought  to  have  the  third 
ration  rof  common  Right* 
iffignnieot  of  Rent  outof  Lands  is  againft 
>n  Right/    12  Ed.  4.  2^ 
jnmenc  of  all  the  Wood,  or  all  the  Mea- 
io  Lieu  pf  all  the  Wood,  Meadow,  Pa  ft  ore, 
irvd^h  not  againft  common  Right.     Com- 
ight  lis  a  third  Part  of  each* 
«  be  dowable  of  three  Manors,  and  (he 
t  of  the  Heir,  one  Manor  in  Dower,  in 
jSraoce  of  all,  this  is  an  Endowment  againft 

ion  Right.     18  H.6.  a  7. 

What 


■1 


55 


is*  OfDwetri  '•>      d»^ 

t 
•  '«* 

What  Things  m*j  h  aflfgntd  in  lieu  ifDv 

£(0,  A  Rent  of  th*  fcme  Land  may  bo  affign&f 

.lieu  of  a  Dowel, 
jtarf  *»  Gwi-       If  a  Man  affign  fuch  Rent  on  Conditio*, 
dition*  is  not  good  ;  for  fte  dugfet  to  ham  it  free 

.    .  emGondltionv  asfe&cx^dtfac  LjnA  ty 

Twenty  Acres  >   Id  Dower,  itbd  Tttant  plead*  that  he  h\ 
ifc*™  amt  of  affigned  to  the* Wife,  in  the  *Nariie  of  Recx 
tbifameLanJ.  p^ct  of  her  Dawk*  twenty  Acres  of  Com 

of  the  feme  Lied ;,  and  held  a  gpotf  Bar,  as  * 
at  a  Rent,or  6tho*  Profit  out  Afthrtanrf;  atii 
ter>  if  an  Horfe  or  Sheep,  Sot  this is  ao  t  of  the 
Nature  ofSoiL    -itf«r  5J. 
kcgult.  It  is  a  Rule,'  A/fisoitetH  of  othcar  Lands  wheoo 

Alignment  of  Gf  flje  jf  n0t  tf0  wabfc,  ©r  of  a  Ret*  iffuing  oul 

***"  L*lfc    of  it,  is  no  Bar  of  Dower. 
jjpptmmt      *   If  -Doww  bo  aiirgned  on  Condition,  the  Co* 
with  a  Condi-  dition  is  void ;  fo  if  Dower  he  afiigned  of  tin 
HvnorErce}-  Land,  excepting  the  Trees  growing  upon  th< 
tunu  J>and ;  this  is  a  void  Exception*  for  (he  comet  M 

by  her  Husband,    .44  Eli%~  *9.  R*  BuBock  an( 
Finch.     Plowd.  Com.  Colthirfl  and  Bejujben. 
Dower  *$&-      If  Dower  "be  a  fSgned  with  a  Remainder  over 
*<{  w#jfr  Jfc-    this  is  a  void  Remainder,  becaofe  (he  comes  ii 

by  her  Husband}  and  if  it  ftould  be  a  good  Rd 
maindec,  it  would  be  without  a  particular  Eftate 
PL  Cam.  CclthirJL 

Endowment  by  Metes  and  Bbnnds. 

Albeit  of  many  Inheritances  that  be  intifl 

whereof  no  Divifion  can  be  made  by  Meres  at* 

Bounds,  a  Woman  cannot  be  endowed  of  th 

•  Thing  itfelf ;  yet  flie  (hall  be  endowed  thew 

in  a  fpecial  Manner.     Vide  fuf>ra. 

Note 


fnaiitder  over. 


V 

Wap.y&      Of  Pomri  "  .         ivj 

I  Nite;  Endowment  by  Metes  and  Bounds,  ac-  E*d*0H**** 
ftording:  to  cotttaon  Right,  is  mote- KeAeficial  %**£'  *"* 
1$  the. Wife,  than  to  be  endow'd  againft  com-  K*WfiIJ 
Ron  Jffght ;  for  (here  fte  (Ball  hold  the  Land  tbyhj*. 
hirgfti  to*  refj>4d  6f  a  Charge  made  after  her 
of  Dower.  $  Inft.il.  h. ,  As  if  a  Man  be 
of  three  Majors  of  equal  Value  in  Fee, 
taketh  Wife,  affttf  chargeth  one  of  the  Ma- 
s  with  *  Reht^hrfrge,  and  dieth,  fhe  may, 
Aefirovifidti  of  the  Law,  take  a  third  Part 
the  Manor*,  and  hold  them  discharged  j 
if  file  wift  accept  the  imire  Manor  charged* 
fiaB  hold  it  charged.    2  Inft.  171.  a. 

K  fe;  the  Husbarid  mtift  tefplefeifed ;  where  Hot  u U  « 
[wUfeifed  m  common,  fie  cannot  be  endow'd  dmdb/Nku* 
W Mew  and  Bounds*  as  if  there  be  two  Joint-  MntBoi^dJi  t 
fcs  toFee,  'arid  the  #tte  alieneth that  which  XtSumi 
*  fefo  belorigeth  to  Ote^er  urFee,  Who  taketh  ^  „mm*L 
"  dnd  dies;  rite  Wife  (bf  her  Dower  (hall 
e  the  third  Part  ofthe  Mofety,  which  he* 
d  pot  chaffed,  to  bold  in  common  with 
Heir  of  her  Husband  and  the  other  Joint- 
nt;  for  here  die  cannot  have  Dower  afiigp- 
N  by  Metes  and  fiounds ;  aliter,  of  Joint- 
1:  For  the  Joint-tenant,  which  furvi- 
claimeth  the  Land  by   the  Feofftnent 
Survivorfhrp,  which  is  above  the  Title' 
D&wer ;  and  he  may  plead  the  Feoffment 
wade  to  himfelf,   without  naming  his  Com- 
m  which   died ;    but  Tenants  in  com- 
*  hate  federal  Freeholds  and  Inheritances, 
^  their  Moieties  (ball  defcend  to  their  fcr- 
I  Brit*,  and  therefore  their  Wives  (ball  be 

w'd. 


«#£*• 
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•^ 


•  -  •  % 


j4jfigxmt*t  of  Dolier*  fag»  to  be  made.  ,  f  0 

•  Generally  by  the  Sheriff,-  fometimes  by  thfi 
Heir  by  Content  j  fometimes  jp  Chancery..   "/ . * 

«  *  *     *     * 

.     R  "   .  ;.  Bj,  the  Sherif.  ."  \   :./; 

Regnlt.        -  Tt  is  la  id  down  for  a  Rule:  Wfcere-ever  tfuiL 


Writ  demand*  Uftd*,  Rent,  or*  other  Thing  li^ 
bm**i**t     certain,  the  Dfemaqdautt  aft?r.  Judgment*  J&a  jgj 
c*m»t  emu*  <rr  $ater  or  •diflxtin  before  any  $ei£n  delivered  ta 
4y*«m  tOf     j^n  by  the.5btfrifF  uf  w?  a:\tf  r U  of  Habere Ja^ , 
{££*"*       Se/Jtnam;  b*t  m  Dowfr,  where  the  Writ  <fen 

mands  nothing  in  certain,  there  the  Demandant,* 
-   ^  *fer  judgment  an  nfot  etiierrtipi;  diftr^ip  until , 

Execution  (bed ;  by  which  Execution  the  Sheriff  ; 
'  is  to  deliver  the,  third  Part;  in  Certainty  to  th^ 
Demandac*.  .  %  injl$fy  &':  11*  Woman  J>wg 
i  WritorDowfcf  of  tr^e^rHllings  RejiCal- 
rhough  ibetOjaght.  to  bfc  ercjaw'd  of  one  Shil- 
ling, yet  ihe  c^Oaot,  aftejr Judgment,  determine  , 
n^.  before  Afiigurjienr,.  becaufe  the  Penaaruf 
was  uncertain.'  j  .  ( 

The  Sheriff's       In  A  flign  inept  of  Power,  t|)c Sheriffs  Return 

Retum  in       need  not  be  of  fuch  precife  Certainty,  for  it  is 
*****  but  the  Rerurivef  the  Sheriff;  therefore.  Qtiod 

habere  fecit  Seifinam  ,de  nno  Tenemetuo  five  fir-  _^ 
trta,  &c*  and  when  he  faith  in  the  End,  that  he  H 
delivered  them  a; II  by  Metes  and  Bounds,  it  Is  j 
diffident,  CW.  Jac.  61  z.  Sir  QharUs  Howard**  J 
Cafe.    .      ;     •     .  -  ;  J 

Birred  ud*-       jf  the  Wife  accept  and  enteruppn  the  Sheriff  $.* 

?bl?wb!!t(b*  Affi8nmeat  lt{&r  Lan^  in  Quantity  thin  *  the  ■■ 
'Jl'pud  utpm  Jhird  of  the  Whole,  upon  Record,  (he  is;  barred  4 
the  Sberijfs  to  demand  more.  Moor  679.  in  Longvifz  Cafe. . 
AJptnmenu  The  Court  order'd  Amendment  of  Alignment  , 
JJpenmentof,  0f  Dower,  being*under  Value;  and  on  Refufal 
tower*m*n*^  ^  e(Jual  Divifion  proflfered  to  him  by   the 

4  Dowager,  ■ 


Chap- XI.        Of  Dower.    '      ^  %z& 

Dowager,  committed  the  Sheriff  for  taking 
60  Pounds  of  ibe  Lady  to  execute  his  Wric 
of  Execution,  and  Information  againft  him.     1  • '    ■  \ 

In  DoWer,  the  Demandant  recovered  Dower  B<ywE*eatt:on 
of  the  Tetnhs  of  Wool  and  Lamb  ;  how  Exe-  to  h§  m*4#  #/ . 
cation  fhall  be  made  is  the  Qu*ftion  :  And  the  i^Tmh%  °f 
Joftices  conceived  tharthe  Sheriff  might  deliver  i£lj^. 
the  Xenths  of  every  third  Yard- Land,  and  at* 
fign  the  Yard-Lands  in  certain,  or  deliver  the 
third  Part  of  all  in  genera) ;  and  this  Dower  the 
Sheriff  may  aflSgn  without  a  Jury.     t  Brownl: 

148. 

If  a  Woman  recover  Dower  of  a  Reftory  tav-.Av  to  he  #»- 
bropriare,  where  there  is  not  any  Glebe,  the*****!  * 
Sheriff  fiiall  put  her  in  Pofleffion  of  the''thir*p3^^ 
Part  of  the  Tithes  generally,  and  not  of  the  where  tier* 
Tithes  of  the  Land  of  the  Panto  in  certain;  it  no  Glebe. 
Mich*  9  Jac.  in  B.  R.  per  Curiam. 

If  a  Woman  be  dowable  of  a  Manor,  the  Endowment  of 
Sheriff  may  affign  the  third  Part  of  the  Manor ^  Manor  bow 
in  common,  in  Lieu  of  Dower>  without  fetting  u  **• 

'it  out  by  Metes  and  Bounds. 
*■ 

By  the  Heir.  ^ 

An  Entry  being  taken  away  by  Defcertt,  is  &nif1  ***** 
revived  byjiis  Endowment;  as  a  Diffeifor  4*» J^^JJ 
feifed,  and  the  Heir  entefs,  &c   who  endows  ^Endowment. 
the  Wife  of  the  Diffeifor  of  a  third  Part ;  now 
prefently  after  the  Wife  entreth,  and  hath  the 
Pofleffion  of  the  fame  third  Part,  the  Difleifee 
may  lawfully  enter  upon  the  Pofleffion  of  the 
Wife  into  the  fame  third  Part;  becaufe,  when  v 
the  Wife  is  endow'd,  (he  (ball  not  be  in  by  the 
Heir,  but  immediately  by  her  Husband  being 
k  chef  Diffeifor,  who  is  in  for  her' Life  by  a  Title 
paramount  the  Dying  feifed  and  Defcent;  and 

K  the 


13$  Of  &wer:        CJiap.  XI 

the  Law  adjudgeth  no  mem  Seifin  between  tin 
Husband  and  the  Wife*    Utu  Seft.  393, 
Acceptance  if  4.  fcifed  of  Land  in  Fe$  takes  Wife,   arnj 

«kn*j  '**£*-  after  devifeth  it  for  one  and  twenty  Years   t| 

&«**/.         the  Widow  the  third  Part  of  tbe  Land  for  h$J 

Dower,  without  fetring  it  out  by  Metes  and 
«Boutad9*  and  the  Wife  accepts  it  in  Satisfat&ioa 
of  her  Power,  although  (he  was  not  bound  to 
accept  this  fo  in  common,  without  fetttpg  if 
out  by  Mete*  and  Bounds,  for  the  Prejudice  tbri 
might  accfue  tathem  to  occupy  it  in  conupon  j 

yet  inafmuch  as  the  third  Part  in  common  i$ 
due  by  tbe  Law,  and  they  both  content  to  ac- 
cept this  according  to  the  Law,  tbey  may  by 
their  Confents  wave  the  Affignmept  by  Me  tea 
and  Bounds,  which  is  only  for  their  own  Ad- 
vantage; and  albeit  the  Leflee  for  Years  does 
not  agree  to  it,  yet  the  Alignment  of  the  Te- 
nant of  the  Freehold  (ball  bind  him.  Trin*  1 6 5 1 1 
Cootes  and  Lambert. 

In  Chancery. 

Dower  may  be  afligned  out  of  Chancery  by 
a  Writ  de  dote  afftgnanda  ;  and  if  it  be  evi&ed, 
the  Record  fball  be  tranfmitted  into  Chancery, 
and  there  (he  (hall  be  endowed  de  nova.     Cro9 

* 

Damages. 

Net  uUre-       If  a  Feme,  Tenant  in  Dower,  fue  in  a  Court 
fowd  in        pf  Equity  for  Damages,  where  hfer  Husband  died 
*lmtl%         not  fcifed,  a  Court  of  Equity,  ought  not  to  re- 
lieve her,  for  it  is  againft  the  Law. 

If  the  Baron  make  a  Feoffment  to  the  Ufe  of 
bimfelf  for  Life,  the  Remainder  to  the  Son  in 
Tail.     Per  Curiam ;  This  is  not  fuch  a  Dying 

feifed 


Chap.Xl.        Offtowen  *  iji 

feifed  by  the  Husband,  for  the  Wife  to  have  t>a- 
tnages  in  Dower.  Dame  Egerton's  Cafe.  But 
the  Husband  ought  to  be  feifed  of  an  EQate- 
tail,  or  Fee-Gmple*  which  may  defcend  to  the 
Heir.     Lift,  Rep.  341. 

Alienation,  or  Death  of  the  Heir  after  Reco- 
very* before  SeiGn,  prevents  not  damages.  1 
Keb.  85,  6$6y  711. 

If  Tenant  in  Dower  be  difteifed,  and  the  Tenant  & 
DiflTeifor  makes  a  Feoffment!  the  Tenant  In  Vckver  mi 
Dower  fhall  recover  all  her  Damages  againft  witbin  thi 
the  Feoflfee,  tor  lhe  is  not  deins  le  Statute  of  §JJ??  * 
Glouceftety  cap.  1,  by  which  every  one  ftrtll 
tnfwer  for  their  Time,    a  BrovmL  41. 

What  Charges  made  by  the  Husband*  the  ftffe 
endowed  JbaU  avoid*  or  not. 

Lord  of  a  Copyhold  Manor,  in  which  were  CotfM, 
hiany  Copyholders  for  Life,  take*  Wife  j  the 
Copyholder  dies,  the  Lord  grants  this  to  an- 
other, and  dies;  adjudged  that  the  Wife  fhall 
nor  avoid  this  Grant  in  a  Writ  of  DoWer,  for 
that  the  Cuftom  is  before  the  Title  of  Dower. 
2  Co.  4.    Dyer  8  Eliz.  21.  contra. 

If  the  Wife  accept  Dower  of  the  Heir  againft  tk*»A ag*i*lt 
common  Right,  lhe  fhall  hold   this  fubjed  to  ammn  Right. 
the  Charges  of  her  Husband.    %H.6,  cap.  27. 
Otherwise,  if  (he  be  endow'd  againft  common 
Right  by  the  Sheriff. 

t$  A.  feifed  in  Tail  of  a  Matior,  to  which  an  Adtowfi* 
Advowfon  is  appendant,  grants  the  next  Presen- 
tation to  B.  and  after  marries  C.  add  dies,  and 
the  Wife  is  endow  d  of  a  Manor,  with  the  Ap- 
purtenances, in  Lieu  of  all  her  Dower,  and  after 
the  Church  is  void.  Quare>  If  (he  may  prefent 
and  avoid  the  Grant  made  before  Coverture  ? 

K  2  Writ 


ij»         '        *  Of&otoer*        Cbap.  XIl 

WW*  rt»<i  Declaration. 

Writ  oC  Right  Dower. 

Writ  of  E>ower  unie  nihil  habet. 

Tenant  for  Life,  Reverfion  in  Fee,  of  La n da 
whereof  the  Demandant  had  Title  of  Dourer^ 
and  fhe  brought  a  Writ  of  Dower  againft  th<i 
Tenant  for  Life ;  hanging  the  Writ,  he  in  Re- 
verfion levied  a  Fine,  with  Proclamations,  ol 
the  Reverfion ;  the  Tenant  for  Life  dies,  five 
Years  expire, -and  the  Demandant  brought  a 
flew  Writ  againft  the  Tanant  in  Poffeffioru 
Hob.  165.     Quare. 

In  Fulliam  arid  Harries  Cafe:  The  Writ 
*  Was,  Pracipe  A.  quoi  reiiat  E.  Fulliam  ratio- 
nabilem  dotem  juam  de  terris,  &c.  dudum  B. 
Fulliam  quondam  viri  fui  :  Per  Curiam,  The 
Writ  is  ill;  and  it  ought  to  be  Pracipe  A.  quod 
teddat  E.  Fulliam  qua  fuit  uxor  B.  Fulliam,  &cA 
For  in  the  Beginning  of  the  Writ  (he  ought 
to  be  named  Uxor  of  her  Husband,  for  that  i\ 
the  Name  whereby  (he  claims  ,her  Dower.  Cro. 
Jac.  217. 

In  Dower  the  Demand  was  de  tenia  parte 
decern  meJJuagiorum>  &c.  in  tres  partes  divi- 
dend*:  The  Judgment  was  to  recover  Seifinam 
de  tenia  parte  tenementorum  praiiliorum  cum 
pertin  teneni*  ei  in  feparabilitate  per  met  as  & , 
bundas.  It  was  ill,  becaufe  they  are  Tenants 
in  common,,  and  the.  Judgment  o\ight  to  have 
been  Tenendum  ir?Jimul&'  m  communis  but  bad 
h  been  divided,  aliter.  Ex  Alanufcript.  M'ri 
Brownloe. 


Pleair 
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Pleading. 

1  If  in  a  Writ  of  Dower  the  Tenant  would  bar  jfo,  $-  %;^ 
e  Demandant,  by  a  Jointure  made  during  the  tan. 
verture,   he   ought   to  fay,  Quod  intrando    . 
avit ;  for  if  the  Wife  entreth  and  agreeth, 
5  lame  is  a  good  Bar  of  Dower.  3  Leon.  272. 
Tn  Dower,  the  Tenant  pleads  the  Releafe  of  Reteafe  of  tU 
Demandant  made  to  fuch  a  Tenant  in  Pof-  DtmMvdaat. 
on  tehementorum  fradtttorum  ;  and  becaufe 
doth  not  fay  he  was  tenens  liberi  tenementi,  it 
fcas  held  to  be  ho  Plea.     Cro.  Jac.  151. 
!  if  one  plead  an  Acquittance  or  Releafe  in  Bar 
Dower,  he'  ought  to  fhew  that  this  was  for 
efame  Caufe  of  A&ion.     5  H  7.  i. 
A  Releafe  of  all  his  Right,  &c.  to  him  in 
rfion,  (half  bar  the  Wife  of  Dower.    8  Co. 
barn's  Cafe. 

ffunque  a  ceo  utile  in  loyal  Matrimony  pleaded  N'unque  ac« 
London)  and  Replication  to  it,  and  the  Re-  couple  en 
rd  removed  into  the  Comtoon  Bench,  and  Writ  loyal  M&tr^ 
theBifbop.    Co.Entr.rto.  monj^ 

In  a  Writ  of  Dower  fued  in  any  Court  of 
We/,  if  they  are  at  Iffue  upon  n'unque  ac- 
iple3>&c.  the  Court  there  hath  not  Power  to 
lie  Procefs  to  the  Bifbop ;  but  the  King  (hall 
te  to  the  Marfhal  there,  to  amefne  the  Re* 
d  here  in  Banco ;  and  here  Procefs  (hall  be 
rded  to  the  Bifbop.     19  H:  6.  1 2. 
In  Dower  again  ft  two  : .  If  one  acknowledge 
A&ion,  and  jhe  other  plead  nunque  ac- 
fte,  &c.  the  Demandant  (hall  not  have  Judg- 
t  againft  him  who  acknowledged,  until  If- 
tried  ,•  for  thfs  goes  to  the  Whole.    7  H.  6. 
So  if  one  acknowledge  the  Adion*,  and 
other  plead  Aflignment  of  Rent  out  of  the 
ad,  &c.  in  Lieu  of  Dower,  this  ought  to  be 

K  3  trietf 
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tried  before  Judgment  againft  the  otheo^for  th 
Moiety,  for  this. goes  to  the  Whole. 
ftofi'tetiure.        Hon-tenure  to  Part  or  AH  is  a  good  Flea. 
4$F>™e*tof      In  Power  the  Defendant  pleads  Affignma 
jht*9*tcfm  0f  Rent  out  of  the  Land  j  but  hecaufe  he  do 
1^*4 }U*<ltA      t  fay^  j^  was  a  Xertcnant  at  the  Time  of  tl 

Rent  afligned,   it  was  adjodg'd    againft 

Dyer$6i.  And  fo  is  Beaumont  and  I)ean$ 

.    %£eon.  p.  \o<    The  Defendant  pleaded  in 

that  he  nimfelf,  before  the  Writ  brought, 

aflign  a  Rent  of  i  b  /.  per  Annum  to  the 

snandant,  in  Recompense  of  her  Dower,     Tt 

Demandant  demurs,  and  for  Caufe  ffaews,  bj 

caufe  the  Tenant  had  not  (hew'd  what  Efta 

.  he  had  in  the  Land  ai  the  Time  of  granting  tj 

Rent,  as  to  fay,  that  he  was  feifed  in  Fee,  a^ 

granted  the  feid  Rent,  that  it  might  appear  J 

the  Court  uporv  the  Plea,  that- the  Tenant  b| 

,  Power  to  grant  fuch  a  Rent ;  and  the  Pemq 

rer  wa$  held  good  j 

The  Demandant,  after  the  Death  of  her  H^j 

band,  enters  into  th*  Land  in  Demand,  and  cd 

tinu'd  the  Pofleflion  of  it  five  Years ;  and  aft 

wards  the  Heir  entered,  upon  which  flie  bro 

Dower :  It  was  agreed,  that  the  Tenant  ne 

Tents  temps  not  to  plead  touts  temps  prifi  after  his  Re-en tc 

prift.  for  the  Time  the  Demandant  had  occupied  t\ 

-  fame,  is  a  fuificient  Recompence  fox  the  ^jj 

m«es.    3  Leon.  $q.  Ricbes\  Cafe.  * 

fy  the  Heir.        If  a  Woman  bring  a  Writ  of  Dower  ^gaifl 

the  Heir,  and  the  Heir  conjes  into  Court  ujx 
the  Summons  (he  firft  Day,  and  pleads  that  | 
hath  been  always  ready,  and  yet  is  to  rendj 
t>ower,  &c.  if  the  Wife  have  not  reque& 
Power,  (be  (ball  lofe  the  mean  Values,  and  bj 
Damages ;  but  if  fne  have  requeued  her  Dow$ 
foe  may  plead  it,  and  lffue  hereupon  may  \ 
taken,  and  a  Requeft  in  Pais  i*  fuweient :  Afi 
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Reafon  why  touts  temps  prifi  is  a  good  Plei 
the  Heir  in  this  Cafe,  is  to  bar  her  of  her 
mages,  becaufe  the  Heir  holds  by  Title*  and 
no  Wrong  till  Demand  be  made,  i  hft, 
.  b.  33.  a. 

Dower  was  brought  againft  J.  S.  J.  S!  pleads, 
Judgment  given  for  the  Defendant;  and  af* 
rds  the  Judgment  was  reverfed,  and  (be 
ht  a  new.  Writ  of  Dower ;  and  the  Tenant 
ed  he  always  was  ready,  and  yet  is :  'Againft 
th  the  Demandant  pleaded  the  firft  Record 
eftop  the  Tenant ;  the  Tenant  pleads  Nul  Nulttcllte- 
\l  Record.     Per  Curiam ;    The  Demandant  cori 
not  conclude  the  Tenant,  by  that  Replica- 
,  to  plead  Nul  tiel  Record,  for  the  Judgment 
reverfed,  and  fo  no  Record,  and  it  cannot  be 
tified  as  a  Record;  but  if  IfFae  had  been 
n  upon  the  Plea  of  the  Tenant,  abfque  hoc% 
he  was  ready,  the  fame  might  have  been 
en  in  Evidence  againft  the  Tenant,   3  Leon* 
Riches's  Cafe, 
n  Dower ;  If  the  Tenant  (hew,  before  the  Jud^mm  *f 
batad  had  any  Thing  in  the  Land,  A.  was iht  R«*rft** 
d  of  the  fame  Land  in  Fee,  and  let  it  for  *£jf  tb§ 
s,  rendring  Rent,  and  granted  the  Reverfion  ^*,# 
the  Husband  of  the  Plaintiff,  who  died  feifed 
the  Reverfion,  and  demanded  Judgment,  If 
Demandant  (ball  have  Dower,  &c  this  it 
Plea  in  Bar  of  Dower,  but  proves  (be  had 
of  Dower ;  but  this  fives  the  Leafe  for 
rs,  and  (he  (ball  have  Judgment  only  of  the 
verfion  of  the  Rent.    Winch  p.  So. 
Tenant  in  Fee-fall  general  makes  a  Feoff-  :*  1 

t  Ift  Fee,  and  takes  back  an  Eftfte  in  Fee* 
pie,  and  after  had  taken  Wife  and  had  I  flue 
he¥,  yet  (he  (ball  not  be  endowM ;  for  that 
Fefe-fitilple  is  vaniih'd  by  the  Remitter,  and 
Ufa?  hath  the  Land  by  Fojrce  of  the  Entail  j 
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but  in  this  Cafe,  the  Tenant  ctn  never  ploaxj 
that  the  Husband  was  never  feifed  of  fuph  an 
Bftate,  whereof  the  Demandant  might  be  en- 
dovb'd,  but  he  muft  plead  the  fpecial  Matter, 
I  Inft.  31.  b. 

.  The  Iffne  was,  N'unquefeife  que  Dower  ;  and 
fit  Curiam,  The  Tenant  (hall  never  give  in 
Evidence 'a  Remitter  to  defeat  the  Eftate  of  the 
Husband  upon  ttys  Iffue,  but  ought  to  plead  it 
and.  fttew  the  Remitter  in  certain,  and  that 
the  J(Tue  was  of  another  Eftate  than  the  Huf- 
band  had,  and  then  the  Wife  (half  be  barred  ; 
and  it  is  the  fame  Law  to  fay  the  Husband's 
Eflate  is  defeated  by  Condition.     Dyer  41.  n. 

Sir  J.  S.  and  Dorothy  his  Wife,  late  Wife  to 
Sir  ti.  Sawyer j  brought  Dflfwer  againft  Barbara 
Wood  Widow :    The  Tenant  pleaded^  that  Sir 
ff.  Bonvfer  was  feifed  in  Fee  of  the  Manor  of 
W.  and. made  a  Feoffment  thereof  to  the  Ufe 
of  himfelf  and  Dorothy  his  Wife,  for  the  Term 
of  their  Lives  for  her  Jointure,  the  Remainder 
to  one"  Bowyery  and  then  died,  and  his  Wife 
entet'd  and  claim'd  i(  for  her  Jointure.      Et 
hoc  farntusj  &c.    The  Plaintiff  replies,  That 
before. the  faid  Feofftitent  made,  the  faid  Sir  f£m 
^lawyer ifcing  feifed  of  the  faid  Manor,  d|d  co- 
venant; to  ftand  feifed.  thereof  to  the  Ufe  of 
himlelf .  in  Tpil ;  aod  for  Default  of  foch  IfTue, 
to  the  Ufe  of  his  Wife  for  Life ;  and  *fter  to 
Sir  "Thomas  Henly  in  Tail ;  aod  afterwards  made 
%  he  Feoffment  prout,  and  died  fans  Iffue  ;  apd 
that  fhe  enterd,  claiming  by  the  Indenture   of 
Covenant,  and  was  remitted.     The  Tenant  re- 
joints,  :That  the  faid  Feme  entgr'd  after  the 
Death  of  her  Husband,  claiming  her  EftatQ 
for  Life  as  Jointure  hyihe  faid  Feoffment,  and 
demanded  Judgment,  If  fhe  fb*ll,  *g?inft:  her 
Giaim^bd. remitted?  And  to  this. the  Plaintiff 
: .  -  •    •    .;  demurs. 
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-demurs.  It  was  adjudg'd,  that  fce.^as  *oMif 
Rolens  rcmhtecj  for  the  Benefit  of  him  in  Re- 
maiackr.    But  per  Curiam,  The  Tenant's. Pie* 

*  is  ill ;  for  the  Tenant  ought  to  fi&ve  taken  4 

Trawfe  to  the  Mafter  alledg'd  in  the  Replica* ' ;  i.      .   -; 

'  tion,  and  fo  ill  in  Subftance,  as  it-is  in  GVo,  3^.<?i 
488.    But  by  Bobart,  a  Plea  of  Claim,  by  Force  pfM  pistol 
of  the  Jointure,  was  pleaded  out  of  Time  and  outofTm* 
idle,  and  requires  no  Traverfe.  Vide  Hob.  p.yi . 

'  Sir  John  Sherly  and  Barbara  Weod± 
-  tine  with  Proclamations,  and  that  Use  did  FmeanJlNm* 
not  claim  within* fat  Years  after  the  Death  of  *'**- 
the  Husba'nd.    C4.  £nrr.  171.   Vide  fupra,  Tit. 

.   By  Attainder  of  Treafon,  or  Perty  Treafon,  Attainder gf 
i  the  Wife  ftall  lofe  her  Dowel,  atid  it  may  be  ZW^fi* 

f leaded.     5  Ed.  <$..  cap.  11.    Not  fo  of  Mur- 
'decor  Felony, 

Elopement  by  the  Demandant  is  a  good  Plea  Ety****** 

Jftfiar.     Vide  jupra. 

*  Io  Dower  to  fay,  that  the  Husband  had  n*>{  Gamatlfim. 
fat  an  Eftate  for  Life,  is  no  Plea,  for  this  is  but 

tte  general  I  flue*     10  H.  6.  17. 
fc  tfa  Divorce  be  a  vinculo  matrimonii,  this  is  Dicwt* 
fcgood  Bar. 

g.It  is  a  good  Plea*  that  the  Wife  was  not  nine  TbauheWif* 
rs  old  at  the  Time  of  the  Death  of  the  Hut  w*'  wf  **" 

bis  Death. 

••  That  the  Wife  js  an  Alien  is  a  good  Plea.      ♦  A!ient 
;  If  an  Eftate  be  made  to  the  Wife  before  Co-  Jdntme. 
tenure,  (pr  after,  if  after  the  Death  of  her  Hut 
land  (be  en  te/ and;  agree  to  it)  for  Term  of  hex 
MfeJUfe,  or  a  greater  Eftate;  this  is  a  Bar,  if  it 
taeipre&'d  to  be  for  a  Jointure,  or  it  may  be 
fferred.    4  Co.  1.   Vernon*  Cafe  ;  j  Infl.  36.   ..,*.,. 
6.£»fr,  171. 

f  •  In  a  Scire  fa9  to  execute  a  Recovery  in  Dower,  Accutane*  ef 
ftis  up  Pl?a  jo  %,  th^t  the  Demandant  accepted  T******    v 
4  a  Rent, 
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I  Rent,  after  Judgment,  otit  of  other  land ;  hm 
the  Heir,  &c.  rtay  affign  ta  the  Wife  Parcel  of 
the  Land,  Or  a  Rent  by  Parcel  odt  of  the  fame 
Land,  in  full  Satisfaction  df  her  Dower:  and  if 
}hnr  «***!*£  fht  bring  a  Writ  of  Dower  againfi  the  other,  he 
inay  vouch  the  Heir  Who  (hall  plead  this. 

Detainment  of  Charters  pleaded. 

Detainment  of  Charters  crtntferning  ehe  famtf 
'  lands  whereof  (he  claims  Dower,  is  a  good  Plea 
In  Delay  of  her  Dower,    if  H.  4.  j.  #. 

If  Detainment  of  Charters  be  pleaded  in  D*» 
la}  of  Dower,  he  who  pleads  this  ought  to  al» 
v  -  ledge  whar  Charter*  they  are,  a*  certainly  a*  in 
a  Count,  or  Detinue  of  tbem.  ja  #,  6. 4. 
•  ■»  In  Dower,  ag&nft  the  Feoffee  of  the  Husband 
Detinue  of  Charters  is  no  Plea,  but  for  the  Heir, 

Demand  of  Lands  in  1  and  &  againft  tb* 

Heir.    The  Tenant  pleads  N'unque  J'eifie  ft* 

Dfivier.     The  Jury  found   the  Husband  wal 

fpfed  during  the  Coverture  de  omnibus  tent* 

-  Mentis %  infrafcriph  prattrqaatit  the  TenetntiqH 

in,  &c.  Jicut  frad.  M.  */0f/ir*  poterit.    Per  €m: 

Pef,MfeV<*~    ficm  :  ^^e  Praterquavi  is  idle,  and  Surpluf 

**£**.  and  the  Seifin  of  Land  in  A  and  fl.  is  cei 

fed,  and  the  Jury  have  affeffed  Damage;  and 
therefore  dying  feifed  is  nor  found  by  ttm  Ver- 
d!& ;  but  the  Demandant  may  pray  Judgment  of 
the  Land  and  releafe  Damages ;  qx  the  Deman- 
dant may  aver,,  that  the  Husband  died,  feifedi 
and   have  Writ  to  enquire  of  the  Damage* 
1  Le $#.  3  7. *  Butler  and  Aires. 
Zttwrwtfthe      1°  a  Wlit  of  Dower,  if  <h$  Plaintiff  recovfi 
Sheriff mfen  a  by  Default,  and  upon  this  a  Writ  is  awarded  to 
Rxewjby     the  Sheriff  or  Bkiliff  where  th£  Recovery  is,  to 
&f ****>'        deliver  to  the  Plaimiff  Pert i am  partem  fer  met&t> 

and 
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and  to  enquire  of  tbe  Value  by  the  Year,  and 
how  much  Time  is  pafied  after  the  firft  Demand 
of  the  Dower,  and  what  Damages  (be  has  futfer- 
ed  And  upon  this  the  Sheriff  returns,  That  he 
had  delivered  the  third  Part  of  the  Lands,  and 
that  two  Years  arc  paft  after  the  firft  Demand, 
and  Damages  50  /.  and  accordingly  Judgment 
«  given  to  bold  in  Severalty,  and  to  recover  Da- 
mages.  Though  the  Judgment  is  not  good  at 
to  the  Damages,  inafmuch  as  it  is  not  averred 
that  the  Husband  of  the  Plaintiff  died  feifed,  nor 
is  it  fo  found  by  the  jury ;  fo  as  the  Judgment  is 
erroneous,-  yet  it  fball  be  reverfed  only  as  to  this. 
1  M.Aht.  776.  Tye  and  Atkins. 

The  Tenant  in  Dower  vouched  the  Son  to 

Warranty,  as  Son  and  Heir  to  the  Husband  of 

the  Demandant,  who  appeared  and  entered  into 

the  Warranty  gratis,  and  he  pleaded  he  bad 

nothing  by  Defcent  from  the  Father :   Upon 

,?hich  Plea  the  Tenant  and  Vouchee  were  at 

J  Jffoe,  and  the  Demandant  had  Judgment  a- 

1  frinft  the  Tenant  to  recover,  but  cejjet  Exeeu- 

i:**,  till  the  Voucher  is  determined  :  After  that, 

( -before  the  Day  of  Nifi  Privs,  the  Vouchee 

I  dfcd,  and  at  the  Day  the  Tenant  loft  by  De- 

-  Jwlt,  and  the  Demandant  prays  to  have  a  Writ 

tfSeiUn.    Winch  p.  88,89. 

>  In  a  Writ  of  Dower  brought  by  a  Woman  of  GawUluvL 
M  third  Part*    The  Tenant  pleaded,  that  the 
-lands  of  which  Dower  is  demanded  are  in  Na* 
Ure  of  Gavel- kind ;  and  that  the  Cuftom  of  luck 
•Land  is,  that  Dower  ought  to  be  demanded  of  a 
Moiety.    The  Demandant  demurs ;  and  by  the 
Juftices :  She  may  demand  Dower  of  a  third  Part, 
or  by  Cnftorfi ;  but  Quart,  for  it  bas  been  ad- 
judged contrary.    1  Leon.  61.    The  Cuftom  is, 
that  the  Wife  ought  to  be  endow'd  of  theMoie- 
tjof  fochLand quamimmn  mritata  rtmanferi*> 
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&  non  aliter.    Judgment  againft  the  Deman- 
dant. 1  Leon.  133.  Hunt  and  Gilborn. 

*  • 

jTr/W.     Evidence.     IJfae. 

• •       •  . 

ThMttbeRuf-  -  If  the  Tenant  plead  that  the  Husband  is  a~ 
baniUal\ve%  ^ive,  this  (hall  be  tried  by  the  Juftices,  by  Prooft 
towtol* tried,  before  them  for  greater  Expedition.  Vtd.  Pre- 

tedenty  Rafi.  Entr.  228.  2  /#/?.  80.  8  H.  6.  23* 
White  tie  In  Dower  ;  if  the  Defendant  by  his  Plea  ac- 

Judgmtnt  -knowledgeth  that  the  Baron  was  feifed  Que 
^^f*!*'*  Dwerj  CTc.  and  Iffue  is  taketi  upon  an  imour 
fagfa.  MiA~  terial  Things  and  this  is  found  froQuer.^A 
rrt  Jpon  the  *  Judgment  accordingly  ;  yet  in  a  Writ  of  Error 
9fe4&.  the  Court  (b^H, take  the  Judgment  to  be  upon 

'the  Confeflion^  and  not  upon  the  Verdict.   21 
•Ed,  4. 46.  Per  Car. 

.  A/.  0.  and  her  fecond  Husband  brought  •£$ 
Aftion  of  Dower  againft  T.  and  deman 
Dower  of  the  Endowment  of  one  P.  her  fii 
Husband :  It  was  agreed  that  this  Trial  ougi 
<obe  by  Witneffes,  according  to  Dyer  155J 
T*'*lkty  And  it  was  awarded  by  the  Court,  that  thaj 
Witnegeu        Q>unfel  of  either  Side  fhould  draw  up  Interred, 

gatories,  and  put   their  Names  to  them,  an& 

then  they   flioyW   be   delivered,  and   he   fhall 

have  the  Examination  of  the  Witness  on  both 

.-  ^iides,  and  thenfeal  up  the  Interrogatories  a* 

gain,  and  fo  remain  until  they  were  ddiverod 

over  to  the  Court,  and   then  qui    melius  proJ 

bat,  meltus   habet.  Winch  82-  Mary  Qver  verfut; 

Tinker.  *:,'•.  *-, 

Virifttmtt-       In  a .Writ  of  Dower  of  one  Meffuage,  ami 

Um*  one  Garden  ;  If  the.  Defendant  plead  N'unque 

fej/ie  que  D.ower%  and, the  Jury  find  that  the  HuP 

band  of  the  Pemandant  was  feifed  of  the  fak} 

Meffuage  and  Garden,  all  but  fo  much  as  J.  SI 

had,  &c^Th\$  iiuwt  a  good V erdid,  becaqfe 
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nonconftat  how  much  of  rbc  Land  J.  S.  had, 
and  fo  meerly  uncertain  of  what  Judgment 
feould  be  given.  2  RoL  Abr.  £54.  Pope  and 
King.      . 

Vantages.    Judgment- 

It  is  a  needful  Thing  for  the  Wife  after  the  Reque/i  in 
Death  of  the  Husband,  as  foon  as  fee  can,  to  P«i**mfe» 
demand    her  Dower  before  good  Teftimony,  ^#W€n 
otherwife  fee  may  lofe  her  Damages.  1  Inft.  3  2.  £. 
And  a  Requeft  in  Pais  is  fufficient.    * 

By  the  Statute  of  Mertan,  the  Wife  feall  re-  In  what  Writ 
cover-  Damages  in  her  Writ  of  Dower,  from  rf  Power  Da- 
'the  Time  of  the  Death  of  her  Husband  ,•  it  *""A"jh*Ht* 
inuftbe  in  a  Writ  of  Dower  unde  nibtl  babet/r^^J^ 
[and  not- in  a  Writ  of  Right  of  Dower ;  for  in  T*m4. 
to  Writ  of  Right  Damages  are  to  be  recovered; 
tod  fee  feall  recover  Damages  only  where  the 
Jfcjband  died  feifed  of  the  Freehold  and  Inhe- 
fcnee. 

It  is  to  be  obferved  that  the  mean  Values  and 

Damages  are  to  be  recovered  againft  the  Te- 

iiot  in  a  Writ  of  Dower ;  and  the  Lord  Coke 

Acth  Belfield  and  Roufe's  Cafe.    The  Tenant  as 

ip  Parcel,  pleads  Non-tenure,  and  for  the  Re-    . 

idue  Detainment   of  Charters,    upon    which 

fleas  they  were  at  I  due,  and  both  I  flues  by 

the  Jury  found  againft  the  Tenant,  and  found 

fether  that  the  Husband  died  feifed  fuch  a  Day 

pa*  Year,  and   had  a  Son,  and  that  the  De- 

haaadam  and  the  Son,  by  fix  Years  after  the 

Dapeafe  of  the   Husband,  took  the  Profits  of 

the  Land,  and  that  after  the  Son  died  without 

jHfee;  after  whofe  Deceafe  the  Land  defcended 

Iffcthe  Tenant,  as  Uncle  and  Heir  to  him  ;  by 

ffctee  whereof  he  entred  and  took  the  Profits, 

;  twtil  the  purchafing  of  the  origipal  Writ,  and 

found 
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found  the  Value  of  the  Land  by  the  Year,  and 
aflcfled  Damages  and  Cofts •  and  the  Deman- 
dant had  Judgment  to  recover  Damages  for 
all  the  Time  from  the  Death  of  her  Husband* 
without  any  Defalcation.  Let  the  Tenant  take 
JW0C  Thau    Heed  therefore  hour  he  pleads  falfe  Pleas. 

The  Statute  of  Merton  extends  to  Copyholds 
where  Women  are  dowable. 
Jh  tsmages       If  tne  Wife  have  Dower  afligned  to  her  in 
at  Item  afi  Chancer yy  (he  (hall  have  no  Damages,  for  the 

famdin  Words  of  the  Statute  be,  Et  Vtdu*  per  Placi- 
Chancery.     fUm  recUperaverifttm 

fiint***  on  W*  brought  a  Writ  of  Dower  againft  N.  and 
Nil  riicir,  *mi  Judgment  was  given  upon  Nihil  dicit  \  and  be- 
E*fW>™*  caufe  the  Baron  died  feifed,  a  Writ  of  Enquiry 
ftftf?         °*  Dama§e$  was  awarded,  by  which   it  was 

found,  that  the  third. Part  of  the  Land,  tobich 
(he  ought  to  have  in  Dower,  was  of  the  Va- 
lue of  8  /.  per  Annum,  and  that  eight  Years  <?- 
iapferunt  a  morte  viri  fui  poyime  ante  inquifi- 
fitment)  &  ajjident   damna  ad  8b  /.  And   th* 
Demandant  had  Execution  after  Judgment  upon 
the  Habere  fac.  feifinam.  Error  afligned:  i.  Be- 
caufe  Damages  are  affeffed  to  the  Time  of  thtf 
Inquifition,  where  they  ought  to  be  but  to  tb4 
Time  of  Judgment ;  Sed  non  allocatur*    2.  Be- 
caufe  Damages  are  aflefled  for  the  flrhole  eight 
Years  after  the  Death  of  the  Husband,  where 
it   appeareth   that  for  Part  of  the  faid  Years 
the  Demandants  were  feifed  of  the  Lands  by 
Force  of  the  Judgment  and  Execution  in  thtf 
Writ  of  Dower ;  and  upon  this  the  Writ  of 
Error  was  allowed.  1  Leon.  56.    Walker  and 
NeviL     And  it  was  afligned  for  Error  in  this 
Cafe,  that  they  aflefled  Damages  beybnd  the 
Revenue :  Sed  non  allocatur.    For  perhaps  the 
Demandants  have  fuftained  more  Damage  than 
the  bare  Revenue. 

V 
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If  a  Ftme  recover  in  a  Writ  of  Dower  be* 
fere  the  Writ  of  Enquiry  of  Damages  awarded, 
tod  Ww  the  third  Part  afligned  by  Metes  and 
ftwdi;  the  Judgment  is  perfect  as  to  the  Real*  Judgment 
%  iud  the  Damages  are  given  by  the  Statute  «**/*tf* 
by  Way  of  Addition,  17  (^r.  |.  A  /{.  Steward 
mi  Steward. 

If  a  Woman  recover  Land  in  a  Writ  of  Dower, 
fad  after  the  Sheriff  return  Damages  from  the 
Writ  purchafed  ufyue  diem  Judiui,  and  after 
the  Tenant  brought  a  Writ  of  Error  in  Exe- 
cuttone  Judicii ;  He  may  upon  this  affign  Er- 
ror iq  the  Judgment  given  for  the  Damages 
opoo  the  Return  of  the  Sheriff:  For  the  laft 
judgment  is  not.  an  Execution,  but  an  Inqucft  Xbefsfljmty 
of  Office  by  the  Statute  of  Memn.    And  it  *«*•*«• 
Lfcthe  Ufe  always  to  bring  but  one  Writ  in  i'uchjg' 
fcife  ,•  and  there  is  not  a  Writ  Quia  Judicia  *^** 
itMita,  but  Judicium.  Trin.  11  Car.  1.  B.  R. 
toter  md<j4gar* 

Pafch.  5  Jac.  Rot.  39.  Nihil  dicit  in  Dower*  ' 
fy&icium  de  recover  Seifinam  verfus  praefat*  R. 
i  tenia  parte .  Praditt9  cum  pertin9.  Et  idem 
%in  mifericordia  &  averment  de  dying  feifed, 
[ tie  Demand  was.  de  tenia  parte  unius  meffuagii 
V  ftxdedm  acrarum  terra  cum  pertin.  per  fin- 
jpthnem  compertum  fait  quod  terra  &  tene- 
W  pradi&a  cum  pertin.  in  Brevi  pradiit.  ut 
iuquijttiori*  annex,  fpecificat.fuut  <£•  exifiunt 
m  meffuagium,  quatuordecim  acras  terra 
pertin*  injimul  jacen.  in  L.  prad.  ad  ten  am 
t.  y  ex  Au fir  all  parte,  &c.  funt  tenia  pars; . 
ulterius  found  the  Time  of  the  Dying  feifed, 

Etfae  Damages,  and  the  Value,  and  Cofts* 
conjideratum  eft  quod  pe tens  recuperet  verfus 
|%  fatum  tenement  valorem  tenia  pdrtrs  pradiEi. 
\**  pertin.  a  tempore  mortis  prad.  M.  quondam 
4  virif 
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.   viti,  &c.  qui  quidem valor  per  temp  us  praJ.jn 
Je  attiitgit  ad  ioo  I.     $t  datHpnajua  pradtl 
ultra  valorem  pr ad.  ad  5  s.  4  d.  per  inqkifitito 
prad.faperius  comperu  Hecnon>  &c.  qua  Quid* 
dampna,  &c.  ad  9  1.  13  s.  Note;  The  J* 
found  the  Land  in  Demand  to  be  of  lefs  Qdal 
tity  than  the  Demandant  had  counted.  Ex'i 
ntijcript.  Mri.  Brownlog. 

Judgment.    Execution. 

Judgmwt  4-       In  a  Writ  of  Dowef,  If  the  Heir  of  full  Age 
g*hft  the       be  vouched  by  the  Tenant  in  the  fame  Count 
Hetrcvtdtuon-  t^e  Judgment  (ball  be  conditional,  viz..  agaic 
**  the  Heir  if  he  have  Atfets,  and  if  he  had  n 

AfTets,  againft  the  Tenant,  and  the  Tenant 
*ver-again(t  the  Heir,  when  he  had.  2  RolL  Atti 
"  751.     But  if  the  Heir  be  vouched  in  anothe| 
Count y^  who  entreth  into  the  Warranty,  ani 
faith,  he  hath  nothing  by  Difcent,  and  the  Tdfi 
nant  avers  that  he  had  Aflets,  the  Demandaogj 
(hall  recover  prefently  againft  the  Tenant  ge- 
nerally, and  (hall  leave  him  to  fue  over  to  havi 
Value  aeainft  the  Heir. 
How  Exeat-     ,  If  the  Husband  make  a  Leafe  for  Years,  retn 
tionjhailbe     dring  Rent,  and  dits,  the  Wife  (hill  recover  her 
vtbere  there  is   p0  Wer,  and  have  prefent  Execution  of  the  Land 

7«*r         *n(*  l^ere^y  ^e  ^a"  have  the  t^rd  v*n  °*  x 

ReverGon  and  of  the  Rent,  and  the  Sheriff  fii 
ferve  Execution  of  the  Land,  as  if  there  w 
no   Leafe  for   Years;  for  it  may  be   that   t 
Leafe  is  void,,  and  if  the  Leafe   be  good, 
who  claims  the  Leafe  may  re-enter  upon  t 
Land  not  with  (landing  the  Recovery  and  Exe 
<        *     tion.  Godb.  1  65.  Foliamb,  Cro.  Eli***  564.  WM&, 
-    80.  Litt.  Rep.  293.  -^ 


». 
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,:  One  feifed  of  land  in  Fee  tak&h  a  Wife,  and  Briwr  *«*«j* 
rfeoffed  eight  Perfons,  a  Writ  of  Dower  is  **fc  *W«"i 
fefcpt  *p*toft  eight  PeHbfas,  and  two  confeft  2  j£& 
ASfod,  and  the  other  fix  plead  to  Iffoe ;  /#  m^l^f 
Demandant  fhall  have  Judgment  to  recover  it*jud&ntni 
Part  of  the  two  Parts  of  the  Land  JW/  fa. 
it  Parts  tb  be  divided:  and  after  the  Iffue 
fix  found  for  the  Demandant  flie  (ball 
ito  Judgment  to  recover  the  third  Part  of  the 
Parts  of  tbd  feme  Lands  in  eight  Parts  ttf 
divided. 

In  Ungvilfo  Cafe,  7r/»,  16  Cor.  2.  B.R.  It  Amendment 
motid  for  Amendment  of   the  AlBgn-  4f Aggehud, 
of  Ddwer  being  udder  Value,  and  on  «f»<™>- 

of  an  equal  DIvifion  ptoffefed  by  the 
iter  to  him,  with  Liberty  to  choqfe 
two  Parts  he  would  for  the  Heir,  which 
Geutt  ordered,  and  committed  the  Sheriff  . 
taking  6ori.  qf  the  Lady  Longvil  to  txe- 
bh  Writ  of  Execution,  and  Information 
ift  him,     : 

mabili  parte  bortfrtixii  actording  to  the  (k*    . 
flow  of  London. 

&C.  fu«  E.C.  Executrix  of  her  Husband* 
declares  by  Bill  original  in  Nature  of  Debt  ' 
tetonabili  forte  bonotum  in  the  Court  of  the 
and  Aldermen  of  London,  arid  alledgeth 
Cvftoitf  of  London  to  be,  that  tptando  Civis 
tiktt  homo  de  London  dies,  his  Goods  over 
arid  Funtfral  ought  to  be  divided  in 
Parts,  and  that  the  Wife  of  the  Teftator 
tto  have  <me  Part,  the  Executors  the  (b^ 
Baft  to  difchargfc  Legacies,  and  to  dtfpofe 
•Ukeir  Difcretion,  and  the  Children  of  the 
Telbtor,  which  were  not  fufficiently  provided 
ft  in  his  Life-time,  a  third  Part ;  and  chat  the 

L  Cuftem 
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faid>  that  th^;Plaanift.q»ight  d.sclgre:in  i*»^Mk 
vrifW  alledginfc  ^fr.Qqifoni,  :fofct|*t>  tfaff 

was  granted.    Lit.  Rep.  324.  Honqg,$,Qgpi}$ 
|w/  !hf  -:;  WKere  a  Ifteiftg).  d^jfltefoteithafctljitf 

mMngteth*  ^;4nheptaps«h  ^«:IV;l«f<M>».-oP^«M» 

dm*  ha*  i&fe  !^fiiHwl?a^3^rs^e%.l4WW  mfelgf 
btr  Thirds  in  them  conveyed  to  others  in  Truft  fftfl.bifibiSff 
tbttealEfiau,  Widow  has  do  Title  to  Dower  in  them,  bfe- 

2Vw*.  band  j "neither  can. it ,1^  Joqjceif  on  as  peffonal 

Anf by  that    Eftate  after  it  is  laicfout  iri  thel%rcbafe  of  Lands 

means  fie  may  tfr.bkPRtW&Zfo  ztfefMtyl  Wi.^^ifiaO)  .fcve 

**  f*™^      IHiCfni^rsft;  «Sk?t.^M»S  :W«i  *wdjjag{.t*r: § 

MWLTftoi&  J^?%j^c^««!«flfsij^w(wt^tter 

talawngiPftt  fts  jjerfoal  E&tfcMs  thePtirsbftlt 
aft  |tfleM4:*^%JP  ."S?aA.^rc  «CiQ>pjfbpJ# 


r*.      -.  *  •  •  '  a      » 
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*MWty9x  '-Geo!  A .  t&j.  1 £ It  il  «na&<£ 
'frftatt  *fl  riajrlbetotafl'  to'  and  for  <a» 
every  Perfon  aod  Perfirtttj  WhW  fbatf  t4 
lik^frWnfJftrit^ef  ttf*;ftft  Dhy  of  jflbe 
Jj*&4H)ffle3gft*&l&  «e  <$t  Lm#r(,vi& 

b  ^flfHbkflNNMtfjrV^fl  *rtFPerf6n%} 
«r^afe«dj»i>^of -ttW^ftiJd  Gfrf[  ahtt  '<& 

Grid  firft  Day  of  ?«»*  1725,  fhall  be'  um 

J     olflNfet  h%vteIflW*by  atijr  ferine* 

«fto*£vfc?  itefclfe;:  trUr'aM  tBfjibfc  of 
r^erftfflal  Eft«^aWJ  gftateVt* 

irftettt&PerfbM.  'tiWMcJ  fach  Ufe  4fja 

Htf  Audi  aP<twtinl^«  Tinfe*,  ffdm  aW 
4  fat4»firft^ayCor  5^81  1725,  become 
of  the  (aid  City,  and  any  Perlon  or  Perfimi 
'^a*el«f  ft**  of  tt»?r*M  City,  ahdon 
fl[*1ftft  D«V  of  7««^i7^,  ton  be  u*H 
ilfttf  fle£lii<W'-ltffl**  by*  afay  foVnW 
fi^Ai^k^k^  e#  ttftll  agree'  by  -  vtsf 

UtiAeV  Ms  tttfedj  *r£6#  otf  in  Cohfidera-i 
.  Ui*"teM-rf9ge/<  01°  ctleftMfcY'  that  Hi 
Urtfiftafe^ftifl'be-fiibjefi  td,  or  to  be  di* 
rtfed,^  A  ttlftl»tfeA!(f,?  according  to  the 

ta^JtffciC^  of  jtoo^tfr  in  Cafe  any. 
f  (I  -fi*^i*tectkiirt#-'ftee:  a*  aTdrefiftb 

fe^Wftift!,-  itVtfVerf  ftfdh  Cafe>  thfe'per- 

HUW^'  fUeih1  PerTon*  fo ntafcinfc  foefc 

ft6teddhddiftrfb\»f*BW,atc6rdihg 
.  tff  thft-faBCkyvant  Tbfttk  Ke*r£ 
to-  tbVCoittrarV  in *ny  trne  nbti 

iligi-' ' 

tenia*  of '£»luJNl  dieVteWne~ttf0 
^WHeY^'o^trfe'Daul^teft 
fc^aCNHfflfehi-aWJ  Partkiotfef 
perfonal  Eftate,  yet  the  furviving  Sifter 

hi  fhall 
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ftall  hove  the  Whole  pf  the  Orphanage  Part. 
Per  Lord  Gban^llpr,  ^r/^  17*3-  between 
Lfoffes  and  Lewen.      ,    . 

If  a  Man  mawtt  *u  Orphan  who  die*  orv 
der  twenty-one,  her  Orphanage  Part  (ball  not 
furvfve.to  th?  other  Children,  bnt  (bail  go  to 
the  Husband.  Between  Fouke  and  Lcwen*  % 

If  a  Man  marries  a  City  Orphan,  and  her 
Portion  is  in  the  Chamber  of  London*  and  he 
dies  before  her  Age,  of  twenty-one  *  this  lbal| 
not  be  looked  upon  as  a  Depofimm  for. the 
Husband,  but  tt*P?bitum  or  Cfyofe  in  Atlio% 
which  he  not  having  taken  out,  or  reduced 
$ito  Poffeflion,  n\uft  furvive  to  the  Wife* 
Anne  Pheafant*  Cafe^  z  Vent,  340.  1  Chanc. 
Cafes  i&f.S.C.   . 

I£  tjbe  Daughter  of  a  Citizen  of  London  mar- 
ries in  bis  Life-tinpe,  againft  his  Content,  un- 
lefs  her  Father  be  reconciled,  to  her  before  his 
Death,  (be  (hall  not  fove  her  Orphanage  Share 
of  his  Perfonal  5ft ate :  and  it  would  be  un* 
reafonable  to  take  the  Cuftotn  to  be  otherwue* 
Hill.  1  ,  &  %  Jac>  2.  between  Foden  and 
Howlet,  1  Vern.  3  54,  per  Lord  Chancellor. 

The  Bill  being  to  have  Diftribution  of  the 
Legatory  Part  of  the  perfonal  Eftate  of  a  Citi- 
zen of  London,  who  died  inteftatej  the  De* 
fendant,  the  Widow  and  AdminijBtratrix,  plead- 
ed, that  by  the  Cuftotn  of  the  City  of  Lon- 
don, if  &  Freeman  dies  inteftate  and  without 
Iflue,  his  Widow  ought  to  have  her  Widow's 
Chamber,  and  a  Moiety  of  the  Reft  of  the 
perfonal  Eft  ate,  and  the  Adminiftrator  the 
pther  Moiety,  aqd  fet  forth  the  Provifo  in  the 
Aft  of  Diftribqtions,  that  it  (hould  not  prejudice 
the  Cuftom  of  London,  and  that  Adminiftra- 

tion 
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of  her  Husband's  perioral  Eflate  was  grant- 
to  ben 

It  was  affirmed  by  the  Counfel  at  the  Bar, 
it  it  had  been  lately  refolved  in  the  Kings 
\  that  the  whole  Efttate  of  a  Citizen  of 
m  was  exempted  out  of  the  A&  of  Dif- 
tions;  artf  thereupon  the  Plea  w^s  al- 
IJut  whereas  the  Defendant  had  cje- 
rcd,  for  that  the  Diftribution  ought  to  \>c 
in  the  SpirityaJ  Court,  the  Lord  Keeper 
-ruled  the  Demurrer ;  for  that  the  Spiritual 
irt  in  that  Cafe  h?d  but  a  lame  Jurifdiftion; 
there  being  no  negative  Words  in  the 
of  Parliament,  he  thought  a  Bill  for  pi- 
llion very  proper  Jn  this  Court,  i  Von. 
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jfr  tfatfr*  ^d^eafoff  of  tbe\&JtuUjf; 

*  a  8.  cap.  jo.  o/,  Jwtures.  :pnfafB*ft 

:ihfjai$  M  rel^,tbereunt9C 

jfo**j  *r*  Jointures  vftbin  she  fqif  »4$ 

.  or  »**♦    *?%$* 'ft;  p ^ .$!ptHri4yh$fjij( 

;  jfiterim  ^  ^  R  7/^^>^^^iw 

l£*  Wf#  M  w*0  i.»  %.  Siafuter  jVufrqtfd 
fivpal  adJHdpj.Gafis,    Wf}&t  gpefiufnt 

'Wavftfi  ffymjtu  may  wht'ty'tf.  b?rf?i 

ture i  and  what  /ball  amount  to" an'  &gr\ 
merit  or  Refufal.    Pleadings. 


As  for  the  Nature  and  Reafon  of  Jointures*  *\ 

IT  was  a  Rule  at  Common  law,  that  a  Rigidi 
or  Title,  which  any  had  to  any  Lands  o| 
Tenements  of  any  Eftate  of  Inheritance 
Freehold,  might  not  be  barred  by  Acceptance 
of  any  Waver  of  collateral  Satisfaction  oci 
Recompence ;  and  this  was  the  Reafon  tbaty 
no  collateral  Recompence  (as  a  Jointure)  madflH 
to  the  Wife  in  Satisfaction  of  her  Dower  was  4 
any  Bar  of  Dower  at  Common  Law,  Nov  1 
before  the  Statute  of  27  H.  8.  cap.  10.  (pfi 
JJfes)  the  greateft  Part  of  the  Lands  in  EngA 
land  w*s  conveyed  to  divers  Perfonsto  Ufesfl 
and  forafmuch  as  a  Wife  was  not  dowabk 
Ufes,  her  Father  or  Friends  procured  the  H 
b*nd,  to  fake  an  Eftate  of  hisjeoflees  or  othi 
feifed  to  his  Ufe,  to  him  sW  his  Wife,  beford 
or  after  Marriage,  for  their  Lives  or  in  Tail*  1 
for  a  compleat  Provifion  for  (he  Wife  after  th&j 

Death 


CWeqiifrftf,  ft  btTi'cV  iHfetffkrrhad  not  beefr 

mac-  iU  Wves-*(kr,A  hiih  flteir  Dbwferritf 
«ffl 4b  thtei^  jfeirt^Vei,-  'a'na;;fof  rtnis  the  Br^riJ 

^sfcoti^iOTfe'JoliArirty  were- added  «j  fhe  '* 
ft  Statute  ar%?  #8.  ■;  ; ,: "  •  « '  '- ;  '• :  •   "■ 

*  fc.  Td  *he;fifcfojn  and  fceffl^trtl  t6:  tfee  Heftf 

A  ifte.f&$&a:  :  .    ■-  ••  •;-  •     -'•   '    ' 

;  *-..  *To  the  JJartrt?  arid  feme,  ajid  to  the  Hefrf 

#  tfceir  t^o  Bo<fies.     :  .:  J 

;  £.*  To:the  BafoA  and  Fieme,  arid  to  the  Heir* 

fif*  thfe  ljody  of  one  9f  them.  ■;.'-.. 

4.:To  ttfe  Hilsba^d  a^  Wift-WAH^rti^t: 

.   5.  To  tfe  Hii&aiAJ  and  Wife  f6r  the  ft£  d* 

ft*  Wife. 

'  fitit  there  ire : otto  filiates  #ftich  are  itftMil 
Ae  laid  Statbtfi,  though  not  mentioned ;  and! 
that  coiaes  ndUr  utidet  Cbnffidbtatiob.      l  • r      - 

Jflta*  ^^;  /ire  Jointures  tiifhiti  the  Sht&t*  0/ 
.  37.H.  SL  or  »o^j  or  what  U  'a goii  Jointure*    j 

•  i.  Itt  iLeftfeft  6f  tb*  Effet<*  llflfittf .      • 
*.Jta  Rtfpeft  of  the!  Mimitt  anA  Framfc  <rf 

^fi6  Cirtnf  eyance. 

j.  to  Rfc&eft  of  the  Corifideratldn. 
1  Befidei  t'Hi  five  Examples  above  mentioned,* 
ftj^e  ire  qthcr  filiates  that  afe  tibi  WJihin  the 

^J^feri  **  gfete  is  limited  to  a  »U  fcf 
Eft,  *<r  Rrfmaindei  to  the  Wonfctt  *f-Hftj 
thp*  the  Woman  have  no  Joint  Eftate  with  he* 
Husband,  yet  this  Eftate  is  as  beneficial  for  her; 

L  4  and 
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iod-fo  was  Afbtont  Ctfc,  Dyer$iS,  Ajhttn  ji 
Performance  of  M^rriage-Covenaptj  betvrai 
his  Son  and  on?  A  m^kes  9  Feofijmen t  to  the  Ej 
of  4*  for  Ljfe  for  her  Jointure,  ap4  after  t 
intermarry,  tlje  Husband  dies ;  this  was  ^  J< 
turc  within  the  Intent  of  the  Ad,  though^ 
the  Examples  in  the  Aft  are  of  a  joint  Eftate^ 
It  mufibtm-     But  the  Eftate,  which  by  Force  of  this  M 
m**i*u*ftw  fhall  be  in  Lieu  and  Bar  of  Dower,  ought  i 
rtf^rW/^e  Limitation  to  take '  Effeft  after  the  H£ 
2J*«  Cft-  ^j»f  £)-ath  immcdi|tdy;  *nd  therefore  if  tfc 
^^  Husband  makes  a  Feoffment  |n  Fee  to  (he  Ufi 

of  himfelf  (or  Life,  and  after  to  the  Ufe  of  M 
for  his  Life,  and  after  to  the  Ufe  of  bis  Wifefi 
her  Jointure,  this  is  not  within  tbp  A&,  althi 
£.  dies  before  the  Husband ;  for  4  Jointure  mm 
be  an  immediate  Eftjite  aft^r  tfie  Husband 
Death  in  Creation;  and  fhall  not  be  aidq 
by  any  Event  fubfequent,  or  by  Matter  ex 
fa&o.  It  was  a  Cafe  put  to  my  Lord  C 
Juftice  Bridgman,  when  he  was  called  up  tc 
Chief  Juftice:  A  M*n  make?  a  Feoffment 
Fee  to  the  Ufe  of  himfelf  for  Life,  Remain 
to  the  Ufe  of  hisfecond  Son  for  Life,  and 
the  Ufe  of  xfuch  Woman  as  he  fhall  manga 
the  Remainder  to  the  Heirs  of  his  fecond  S<w 
the  Father  dies,  the  fecond  Son  takes  Wife  aw 
dies;  it  is  no  good  Jointure,  and  the  Wife  raaj 
tyr}ng  Ijer  Dqwpr ;  for  thp  Eftate  which  w* 
limited  to  the  Wife  ought  to  be  considered  a* 
was  at  the  Time  ef  the  Creation  of  the  Ufe ; 
at  the  Time  of  the  Creation  it  cannof  he 
to  be  a  Jointure  within  the  Statute,  becayfe 
Husband  by  Poffibility  might  have  died  b 
the  Father,  and  then  the  Wife  fhould  not 
an  immediate  Eftate.  Sjd.  f.  34.  $  O,  z.  fpii$ 


tffcp.  XH     Qfi  Jointures:  1 5| 

l.-in  feme  Cafes,  though  the  Wife  bftth  immedf* 
Freehold  after  her  Husband's  Deceafe,  yet  it 
jut  i  good  Jointure  to  bar  Dower;  as  if  a  . 
make  a  Feoffment  in  Fee  to  the  Uft  of 
for  Life,  the  Remainder  to  his  Executors 
Tears,  the  Remainder  to  his  Wife  for  her 
are,-  this  is  no  good  Jointure.  Winch  33. 
The  Duke  of  Somerjet  pmrchafed  Lands  to 
and  the  Dutch&fs  his  Wife,  and  to  the  Heirs 
let  of  their  two  Bodto;  this  is  a  good  Join- 
tore  within  the  Aft.  Dyer  #0. 

fcltmoft  be  an  Eftate  for  Life  of  the  VJUt ;  It  muft  b§  4a 
^i  an  Eftate  to  the  Wife  for  Life  upon  z  EftauJ*  tb* 
inditioo,  is  a  good  JointQre  within  the  Ad,  ~$*4  *•  • 

the  Wife  after  the  Death  of  the  Husband  m*'* 

* 

ft  it;  for  it  was  agreed  that  a  Jointure  is 
Wtyetent  Livelihood  of  Freehold  for  a  Wo- 
to  take  Etfeft  prefently  after  the  Death 
tbeHusban<J  for  tfie  Life  of  the  Wife,  if  (he 
felf  be  not  the  Cwfe  of  the  Determi- 
or  Forfeiture  of  it.     And    therefore 
Husband  make  a  Feoffment  to  the  Ufo 
his  Wife  fur  outer  vie  for  her  Jointure,  this 
within  the  Aft;  and  this  may  determine 
her  Life  without  any  Default  in  her. 
if  }  Man  make  a  Feoffment  in  Fee  to  the 
of  bpnfelf  for  Life,  and  after  to  the  Ufe 
his  Wife,  durante  yiduitate>  this  is  an  £ftate 
Life  to  her,  if  ibe  Will;  and  therefore  it  is  Acceptance  *f 
pod  Jointure  within  the  Aft.    And  if  the.  a  conditional 
bind  her  to  any  unreafouable  Thing,  ty?*?J"  * 
y\fra\Kif;  l)Uf  when  after  the  Death  of  ^^J 
jtfqsbancl  ftie  .cuter*. and  accepts  the  con- ^"^ 

dEfUtefo?  her  jointure*  (be  i#  barred  of 
Dower.    4 Co.*.; 
4nEftate  in  Fee»umple  conveyed  to  the  Wife 

It  ^  J0V3tur£>  ?n^  m   Satisfaction  of  bet 
^WWtfi  U  a  Jointure  witbip  the  Equity  of  the 


!*♦ 


A&*f  »7  M  9.  Ibf  this  fe  a  dsmpfeteht  £f 
Hhood  for  the  Wtfe  of  a*  Bftate  <tf  ftofel 
totakcE&aptdtfttiy  ate*  the  tofeath  df< 
Husband  for  allherLife  *^  «*>£;  but  RfJ 
i*t  a  Jointure  witton  ii  A  ^  ;c.  to.  whfcb1 
ftrains  the  Alienatkfti  •  of  "Wfenferr ;  and  to 
ftrain  an  Eftaceta  fee-fitfcptej.  that  it  ftiay 
be  aliened,  U  agataft  a  Rule  to  fcafr,  ahd  d&fll 
Jy  cotcf  the  Intention  of  the  A&  '4  ©>.  J.  fri~j 
Avhtntary     .,;Sir  Jloto*  &**«#,  on  Ms  Matriage  With  >C 
Settlements  fecond  Wife,  fettled  a  JoihtureoF  tTiVttttff-l 

fe/IS'S-'  J*1*  to  *#**  *hkh  te  had'befbre  eft) ; 
ftift*  Hw       with  *  Daughters'  Portion  by*  a  former 
JPgft  jfrfe  {vi&.  3000  /.)  and  by  bW  WHl^he  menti 
ttww      •  -    that  thd  faid  }oiAtt*re-L*nds  Wtfre  fo  irictti 

bred,  and  therefore  dfcvlfaf  btRer  Lands  to 
Wife  in  Lieu  of  them,  in  Cafe  (Be  woulft 
cept  the  fame ;  tut  it  appearing  after  hi* 
that  thofe  other  La  fids  wete  not  equlvai 
Value  to  the  Land*  in  the  fiirituk-e,  the 
ed  her  Jointer*,  and  was  itot  prejudiced  by 
Oiarge  of  the  Daughter's  Perticta;  it  beirigl 
a  voluntary  Settlement,  t  Vent.  3^3.        *  *' 
JL  Covenant  *»  :<  It  wai  covenanted  before  Marriage,  thai 
wekafe  all  Ve-  Husband  fhould  within  ttoo  Tpayfraftir  hi* 

W&\  G*'%-  rla8e  rc,*afe  hi$  ^tended  Wife's  Gqardifn  bF> 
Aanlfter  the  Acdourif s  of  the  mefne  PtdRh  of  an  Efiate  tn 
Marriage,      belonged  to  he*.    Per  G&tvftt  Lord  ChafctfiJh 
«**     •-,;.  Admitting  there  *raa  n6  Stiroriatf  or  C&ttct 
^meut,  yit  this  O&ettabt  tttigflt  to  be  fet  affi 
as  extorted- fronv  the  Hu^bartcf,  who  cbttW  i 
have  the  Lady  but  tmdd^efif  T*«to 
'. ,  C.  2  where-ever  a  Fattftr  or  Mother,  dr  <mi 
fcfifta  ttfH>i*|$r*vate*Gaki  of$ecititfry;fof  ft,-'i 
obtains  it  of  the  intended  Rusbahd,  it  itilAl 
fit  afid*;  incPIf  i^fettf*#Rbfe;  ThaHf4 
Sather  oa  the  Mirriag*  of  his'San  i^ke  r  B< 


■^i 


■  ■>  » i*  •  j  *  >< 


;  fSf#fj  *#|,  4fe<t  -vetf  ^w*  . .  .  . p^  u  £}„ 

[»9  Cppj^ld  4*adf  W  the  PUiMitf,  if  be  trtmlfi  um/. 

fe*i?:«pd  ^fiv^ti^qftbft  MW!Vj£Kif 
v«r;  .-aHW  ;a*y.  <f*fia^  fotylftft  f<j>r  Perfoj-.  ntbtghnrf 
W>f  jfo*  f  fiW#i  fe«*  *H«  Orient  «uft  tb*  Mankgi. 
MSbf  ^NflpqW  «  fcfc  Pee^s  C>*.  ?««•  ip»-  .  ■ 

mp  W»A  fe*nr  »f  wwfciqg  I-eafe*  ft*  «w  ff>i  fc 

;4t#<?#Wftr  «rfm»ki^.^fep  might  Rw#«;rtfc«, 
ie^ei!  b*!*/»  Hwtawl  and  WKepf  A«^  H«- 

.  Vm/Stoni  Ism  ,m,  §*ffi»<cfa  Land**"* 

'  4m*m  Aft* ;  Mf  BWMfe ;  *i;  Ctf«e/.  ? 
lit! 


w     * 


4  jstii cymtiure'miihin  the  Statute  a/ 
tj.  tep.Yo.  Mid  <wba$  Abenatitn  if  tit 
is  within  that  JSt mute*     '    : 


• ■  '  « 


Btrtram  feifed  in  Fee  having  fhtee  J?wgb> 

itf-W.A.Mty  te  *fe«  <#<<!  1M-, 

?(M«M^  0f  »'  MMrii*S«  bft4  be* 
*  A  $QHr  *rtf  jHefc^  $h$-£id:  fl.&  pad, . 

ddeJM)W*bter  «i.  «M  &d  flKJto 
and  the  Preferment  of  the  Blood  of  the 

rami,  covenanted  to  ftand  feifed  to  the  Ufe 

of 
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ef  Rohrt  the  Son,  tad  the  faid  Margaret  his 
Wife,  and  the  Heirs  of  her  Body;  and  for 
Default  of  fuch  Iffue,  to  the  Ufe  of  his  other 
Daughters  and  their  Iflues,  the  Retoainder  to 
the  Heirs  of  the  faid  W.  Bertram;  the  Hu£ 
band  dies  having  no  Iffue,  and  Margaret,  by* 
Fine,  conveyed  it  to  the  Defendant,  on  whom- 
he  re-enter*d  as  a  Forfeiture  within  1 1  HL  yl 
?nd  it  was  refolved  ihe  was  not  a  Jotntrefs  with* 
in  that  Statute,  notwithftanding  the  400  L  paid 
by  R.  B.  the  Father;   for  the  Land  moved 
from  JK  B.  the  Wife's  Father,  and  tHe  Prefer- 
ment of  the  Blood  of  the  Bertrams  fliews  the 
Intent  that  the  Husband's  Heirs  fhonld  not  he 
The  Meowing  preferred,  but  the  Wife's;  for  the  Meaning  off 
iftbeAGcf    the  Makers  of  that  Law  was  only  to  difenable 
**  H.  7.        Women,  who  have  an  Eftate  in  Dower,  or 
Life,  or  in  Tail  jointly  with  their  Husbands* 
only  to  thetnfelves,  of  the  Inheritance  or 
chafe  of  their  Husbands,  or  given  to  them-  tqfi  \ 
the  Anceftors  of  their  Husbands,  or  other  Bttia^ 
fons  feifed  to  the  Ufe  of  fuch  Husbands,  or  thth'- 
Anceftors,  when  they  became  fole,  or  with  any 
after-taken  Husband  from  making  fuch  Aliens^* 
tions,  whereby  the  Heirs  of  fuch  Hosbtafe 
might,  and  before  making  of  that  Law  were 
frequently  disinherited.    But  in  tins  Cafe,  the. 
Advancement  is  by  the  Anceftors  of  the  Wife, 
and  is  not  of  the  Purchafe  of  the  Husband  or 
his  Anceftors.  Ore.  Car.  244.  Copland  and  Pjft3 
Jones  Rep.'i^  .. .  .* 

Fmed*iRe*-  Feme  Tenant  in  TaB  within  the  StaKiie  of 
Jer  far  1000  n  Jff.j.  accepted  a  Fine  fur  Gonufance  Jedrtn * 
2mm  ts  with*  cme  ce0%  &€m  ami  ty  the  fame  Fine  reniAerM - 
mttcttMtmte.  Ae  Und  tQ  t|ie  CoouOw  for  1 000  Years  ;  this 

is  within  the  Statute,   3  Letn.  78*  Barker  and 
Taylor. 

If 


50L    Qf  Jointures: 

i  Woman  hatb  Title  of  Dower,  if  before 
fc  endow' d  {he  will  enter  and  levy  a  Fine* 
tJNM  is.  within  the  laid  Statute,  and  yet  fhe 
Tenant  in  Dower.    3  Leon.  78.  iJor&r 


>  Jjjfhop  of  Exeter*  in  Confidcration  of 

Service  done  by  TV.  T!  for  many  Yean 

gives  Lands  to  N.  T.  and  «S>^/7  his  Coufin, 

»l,  and  a  Marriage  was  then  intended  to  be  r  ^ 

lizcJ  between  the  faid  If.  and  Sybil*  which 

\jffu  folemnized ;  they  bad  Iffue,  N.  die*,    •„ 

marries  again,  fhe  and  her  fecond  Huf- 

aliea  the  Lands.    Per  Curiam}  This  was 

> Jointure  within  the  Statute  of  1 1  H.  7.  for 

not  a  Gift  by  the  Husband,  nor  any  Gift  ty  a$ 

>r  of  the  Husband ;  and  the  Confide*  &*&**&  * 

r.  of  Service  is  no  fuch  Purchafe  as  the  *V£*?tr 

fiends,  for  it  is  not  fo  valuable,  but  a  %*£ air/~ 

iry  Gift  of  the  faid  Bifbop.    Cro.Jac. 

Ward  and  Wahbevi.     Telv.  lot.    1 

re  the  Land  moves  from  the  Husband,  IfithnoPr*. 
yet  the  Remainder  of  the  Eftate  is  to  4  #?"  *  * 
igqr,  fo  as  it  could  be  no  Prejudice  to  the  ^^J  ir 
of  the  Husband,    the  Alienation  of  the  mt  ^cm\  \^s 
is  no  Forfeiture,  as  Cro.  Eliz~  224.  Srarutc. 

tub*  i$&  %9  EUz,.  in  Laughter  and  Hum- 
[a  Cafe  it  was  agreed,  That  an  Eftate  in  Fee 
by.  the  Husband  to  the  Wife,  is  not  a 
within  r  x  .JL  7.  for  that  any  collateral 
Mght  inherit  it,  and  the  Statute  was  made 
jfit  of  the  Iffues  between  them. 
Cafe  was :  A  Man  and  Woman  being 

in-Fee  of  a  Manor,  intermarried,    , 
tied  a  Fine  thereof  to  a  Stranger,  who 
*d  it  to  them  in  Tail  $  they  have  Iffue 
Daughters,  the  Baron  dies>  the  Feme  takes 
^fcwnd  Husband,  and  they  levy  a  Fine,  and 

retake 


?5*  CPfyifitortti    <S*fMD 

Mike  it ■  Tri-'  ff^cial  Tk$';  ttt# Fttfie* <Jfel  jflitx 
iif«wby  tfxf  (ebomfHfcfeaW&e  Dttfagfctt*  «ft 
fers  oW  £etfeeWbP¥6ak  oftMftfeWdeHWlfeftdfe 
in*  dfflraide*  ^Gopy%clM6*  ft*  Rttft?  ;  AHI  tf 
was  a  Queftion,  whether  the  firft  Jfft*A-W# 
Was-  wittortfe^flt  ute  o*4i*  Hfl/P  $e*4Xrp 
km ;- Por  ohe koYety  •  if-' ^#1  6ut  ftr  &fc<MMt 

m*tEft*t*  '  ;  Covenanted  flrfntf  feBSid' Wftft  tJfo  ofltrtj^ 

JbillhefaH    Brother  amTBis-Wrfe  «r  thW  LH^r  It^it  i 

xj«»  fr  ***    fmrttu're  WltHfo  tee1  Sftwite  WfW*it  7.  tfchttlt 

^w^'        ^the,AfK^ol>AftheHrffca%«Jail*it<W^ml»«. 

fn  mWalMW'ij  »"8.  \#iWbfelttift«»B<*Wttl 

'  PAmS.'?©?!  /A"  -'-'  '  "  ''    ••'*  "•  :-'  v  •'        "■  !  crl 

D:R:  feftediiv  tkeot  id'/.  ^^m«W»  fcstrdij 

.""'••     ;  having  only'  ilwd  baug^tfcfe/-cWHiaifti,Wft& 

.       y.X.  it»€oftfidkM'atioii;of  *MarYlfge  bettMMtt 

.  .  -the  fail  3*.  #.  and  "his  DattgHtef  '/tf<«a*  iff  Goto* 

fiderafiofi  of\i  1 5  /.  to  be  baH  by  £  it.  t#sffbr« 

fhe  fanf  Lands  to-the  tfft  bf  'hirtffcffl  fof  rUiftj 

a.nd  after  to  the  Ufe  of  7.  £.  and'yWl  aW*tr& 

Heirs  of  their1  tw^o  Bddi&J  tifdltertltotet''  to 

",  •. "  the  Heir j  of  the  B<id}-i£<MAi%am)  the  R*J 

■  •,  mainder  to  jtf.  i ft  Fee  j-  the  MaMtoge  tbolf  BfifefflS 

■  7.  A1. ' di'ey,-  AT/ takes'  a-fecdrhJ'HiWfcbr**, -»id 
-  they  altera  by  Rhe :  AUfhUif '  fhe'  Hefr '  of 'tllfe 

Body  of'J/K:  and  M.  'et&&  PfctiMbn  : 
¥  histiof  »  jormtfre  KwAMft^  »B«  ««ttt»J^  1 «. 
■/^'7.  becawfethelahd  rrt^e<*4r6n\i  cttfi  VfafU 
Father,  afid^r-Ad^arfce^efat  1h  Maflttge*'* 
lrrreri(Jed"tRe;Ga^fe'  of  Ihtf '<£*»'  «nffvi*fci«iii 
ft*.***  Mpney;'m,^i  A+  #&&>**  &of* 

Wu;<l«   "\Biit ^'CWnTcyarice  b?*S»*Hlisttft«MWnW| 

jtmrtwitb  a  ftbcefto*  frr Cor/fidfcfatibtf  of  ^a'ilUfrfikfefel'  <Htf 

<^&«<;»»   {t^  ^neyv^j,  ;a.  CdftflBeiWiea  *f  Mete« 

5. «  r«£*  Wli*  Jo'inrt^?  w*Htt  the  SfttaKeV  'it:  &  fiflfi 
«»Mi  tbi     tri:  Fee  by  'Indemilrei '  coVen4rt$<M  W-ff?  a4 
Sutute.         •  ■  '-         5  in 


ff    •       1  *» 


M.    . 


MdeNtofe  of  ida /.  paid  %  R;&ms 
o*  Ajtybutaiage  between  £±.  Ml 
m&iAuwk  the  D»£bfce*  of  it  Jftvto 
fciafld*©  the.U&i  of  ifhc  fiud£,  and 
OiQ  Hfci»:  of  t  b«  Body  of  the  fa  id 
kfr  b&gottfirv  and  tb  hi*  right  iHfcim* 
rj^ttties  E&fti  the  Bather  <Kesb£ 
AjTvant^rZ.;  mafcw  the  AiforatK»,-«d 
jbqtheie  JffufcIL&  i.  and  hit  Wife 
itaEfefr  ArthftSenenteism  for  a  Forfeit 
4&i  itija  Jofocur*  within  n  H.  7;  <fiot 
t&]  (^Q#ioA  was>  This:  being  a  Jointure 
tfo$tat&ei  _  Whether  >tbe  Alienation  by 
fato  with  tj&e  firft  Husband^  wi».  limited 
tera^lfcHUte^  Pfr  Gwrriiw  ;  It  ii  00  Eotf* 
Afiilto^  wiftfcick  the  Words,  nor  within 
iM£t&/gr  the  Jfattute>;  t»t  within  the 
f»  jtr  is^  th«  Womaa  bciog  fole  oe 
tn^  after  .taken  Husband;,  aliter*  had'  it 
*fiojjMfctfmo^  by  t&e  Father.:  It  is  not 
fettta  Intend  -  beeanfe  the  Husband  1  joined 
hftMitoaiiWfe;  audit hb.  Statute  did  not  in* 
Jbet  to,  provide  tbatiDiCnherifon  fhbuld 
df»ttta,the;  Heirs*>f  .the  HusbatwL  Oo; 

6  a^d.Ferae,  feifed  in:  Fee-tail  in  the  FmtandlUn^ 
of: the;  Wife^  they )ainun^ai  Fine  and  havri  <fc/. 

A^tttdcitQ *hta»aftd>the  Heirs.  o£  theii 
Ongetldrad:  TbeLBaatbaidks,  the.  Feme 
itaifccQ&dri!!^^  ated 

jHtJutjqi  the*  firfl!  jHUsbaod  icannot '  criter^ 
it'  ill  within  the!  befctersi  yet  it  ii  noi 
Equity;  ofti  11  Jfr  $;Jfcorf<  'Effio* 
ii  ffonto  ,25  j.  #ewk($ii  cauafi  cfosrwjt :  !  v 
lip**  hia,h4ariiage^rxaade  a  Settle^ 
Jlhtaebp:  JteiAaa  Ifenanti&r  iife,  tttera 
AVifeo^SlMtiSlTaa^bf  Linda  of: up&h 

^m^iYaix^vmkiKcminudct  to  tho 

.     right 


"«  ••:-    - 
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tfehl  Htirs  of  the  Husband  j  the  Husband  and 
Wife  Joined  in  'barring  this  Settlement,  and  a 
new  Settlement  was  made  in  this  Manner,  nriM* 
to  J.  S.  and  his  Heirs,  in  Truft  as  to  Laodto 
of  i  jo  /.  per  Annum  for  the  Wife  and  the  HeitiM 
of  her  Body;  and  for  Want  of  fuch  Iffue,  m 
Trlift  for  the  Husband  and  bis  Hdifs ;  the  HtJ* 
band  died  without  I  flue,  and  the  Wife  fufferecl 
a  Recovery,  and  devifed  the  Lands  for  *h# 
Payment  of  her  Debts,  and  died  without  Iflfoe£ 
on  a  Bill  brought  by  the  Heir  of  the  Husbatxtj 
tgainft  the  Defendants,  Creditors  of  the  Wife  5 
the  Qgeftion  was,  Whether  this  was  fuch   a  i 
Jointure  made  on  the  Wife,  fo  a$  to  make  tbfti 
Recovery  a  Forfeiture  within  the  Statute  x*  SH\ 
7.  For  the  Defendants,  it  was  obje&ed*  that  *  i 
Court  of  Equity  ought  fiot  to  five  any  At- 
fiftance,  becaufe   the  Statute  makes  the  Re**| 
co very  a  Forfeiture  of  hefr  Eftate,  and  gives  tf  i 
Remedy  by  Way  of  Entry;  and  in  this  Grift 
fhe  has  only  a  Truft,  and  no  Eftate  to  Forfeit;  i 
it  was  likewife  urged,  that  this  Cafe  was   oat 
of  the  Words  and  Meaning  of  the  Statute  ;  fat 
the  Limitation  here  is  to  the  Wife  In  general 
Tail ;   and  no  Failure  of  Iffue  of  that  Mar- 
riage, her  Iffue  by  any  other  Husband  would 
have  had  the  Land,  and  might  without  Doubt , 
have  fuftered  a  Recovery,  and  barred  the  Re-* 
mamder ;  and  the  Statute  only  intended  to  pro- 
vide for  the  Iffue  of  the  Husband,  whofe   the 
J,ands .  were :  It:  was  farther  urged,  that  tbefe 
Lands  could  not.  be  faid  the  Husband's ;  for  the 
Wife  by  parting  with  her  former  Settlement^ 
which  was  400  /.  per  Anuum>  for  this  of  1 50  U 
ftr  Annnm,  was  a  Purcbafer  of  thofe  Lands; 
and  if  the  Wife  in  Confideration  of  this  See* 
tlement  had  fold  Lands  of  Inheritance  of  her 
ovftvit  would  not  have  been  within  the  Sta-. 
'  '     S       •  '•  tute. 
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pite.     On*  thfe  other  Side?  &':*»  fatf,  tblt  ifiii 
Mras  to  aid  i- Forfeiture;  but* as  the  Statute 
makes  the  fnfferiog  a  Recovery*  i  Farfekuri, 
*id  gives  an  Entry  to  the  Peifbn  that  has  thfe 
betft  Eftate  ;   To .  m  anotbei  Place  it  makes  4)1 
Recoveries  (offered  by  a!  Joiatrefs  void:;  and 
|gfon  that  Clsufe  it  is  proper,  to  come  into  E- 
Ipity,  to  hay  e.  an  Execution  of  the  Trnft ;  and 
|iw  Cafe  is  within  the  Words  of  the  Statute ; 
Bit  the-  Statute  \  fays,  any.  Eftate.  limited  to .  the 
jN&fe,  or  to  hex  Ufe,;  and  this*  Statute  was  be- 
the  StitQteiH.S.  of  Ufe  vat  which  Time 
-'Ufe  was  thafame  Thing  thai  a  Truft  is  now**; 
,  the  Statute  fays,  limited,  for  Life  or  in 
1 ;  now  i  gc&ral  Tail  is ,  as  much  an  {mail 
a  Special  one,  and  as  much  within  the  Words 
fi£  the  Statute,  .and,  the  Statute  intended  to 
vide  for  tber&emainder-man,  as  wilt  is  the 
flue.    The  Ob/eftion  of  her  being  a  Purchafet* 
; quite  to  take  away  the  Statute,  for  fo  ts. 
ry  Jointrefs ;  and  if.  (he  had  kept  her  for- 
r  Jointure,  that  had  been  under  the  fame 
jfefcftitations ;  and  of  the  fame  Opinion  was  in jr 
Lord  Keeper,  and,  decreed.. accordingly.    Tntu 
£700.  between  ^m/iw  and  Turner. 
v*  .On  a  Motion,  to  ftay  a  Jointrefs,  Tenant  in 
SEaU  after    Pofiibility*    &c;>  from  committing 
iWafte ;  the  Court  held  that  fce  being  a  Joio- 
prefs  within  the  J  i  H.  7., -ought' to  be  reftcained, 
being    Part  of  the  Inheritance,  which  by  the 
Statute    fbe  ; is:  retrained  fromr  aliening,    and   . 
therefore  granted  an  Injun&kro  againft  wilful 
Wafte.     Hill.  .1701.  be  tweeto  <bok  and  .  Win? 

A.  charges:  Land -in  D.  with  *  Portion  for  a 
DaughtWsfcfr  pL  firft  Venter,  and  then  marries* 
and  fettfc^brt  of  thofe  Lands*  «*'a  Jointure  em 
a-Xecocd . Wife,  who  has  Notice  of  the  Charge  ; 

M  and 
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itii  rf/ btlieTiag  that  the  Portion  would  taki 
Place  of  the  Jointure,  by  Will  givei  othei 
Lands  to  the  Wife  in  Lieu  thereof;  and  the 
Wife*  by  Couibioatmn  with  the  Heir,  refufea 
.to  accept  of  the  Devife ;  the  Daughter  Ihaft 
hold  the  other  Latjds  which  defcended  to  the 
Heir,  till  fatisfied  .her  Portion.  Hilt.  1683.  be- 
tween Reeve  and  Reeve,  t  Vktn.  119. 
k  A.  in  Confidcration  of  a  Marriage  Portion. 
articles  to  fettle  a  Jointure,  and  dies  before  the 
•Portion  paid,  or  Settlement  made;  and  the 
Wife  takes  out  Adminiftratian  to  him,  and  fc 
.becomes  entitled  to  the  Money,  and  then  brings 
a  Bill  againft  the  Heir  of  the  Husband,  to 
have  the  Jointure  fettled,  &t  fcall  have  nb 
Relief,  for  flie  h  not  intirled  to  the  Jointure 
and  Money  too^  but  the  Reporter  adds  a  Quart  \ 
4ot  (he  is  incitled  to  thefe  two  Demands  in  Db- 
itinft  Capacities,  and  Debts  may  hereafter  ap- 

Eear  to  exhauft  the  Affeta;   and  in  Cafe  the 
[us band  bad  ft&uadly  received  the  Portion,  and 
it  bad  been  in  his  Potfeffion,  the  would  have 
bad  it  as  his  Adnuniftratria.    Trin.  1687.  be- 
.  .tween  Meredith  and  Jener,  1  Vim.  Afil. 

But  if  J.  S.  before  Marriage,  articles  to  fet- 
tle a  Jointure  on:  his  intended  Wife,  and  the 
Marriage  is  confuinmated,  and  the  Husband 
dies  before  any  Settlement  made,  an  Execution 
of  the  Articles- will  be  Decreed  in  Equity,     a 

Vmu  34?* 

J.  &  gives  a  voluntary  Bond  after  Marriage, 
to  make  a  Jointure  to  his  Wife,  and  he  makes 
•a  Jointure  accordingly,  and  the  Wife  gives  up 
the  Bond,  and  the  Jointure  is  eviftcd,  the  Join- 
ture (hall  be  made  good  out  of  the  Perfonal  E- 
-  ilate,  there  being  no  Creditors ;  for  the  Deli- 
very up  of  the  Bond  by  a  Feme  Covert  eowld 

no 
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Way  Vmd  her.    #///.  t<58».  bettfeeri  ^frfri 
4  NUtba/l,  i  P2r».  427. 

wl.  Feme  Covert  joins  with  her  Husband  in 
•Fine  ahd  Mortgage  df  her  Jointure  Land** 
refult*  a  Truft  for  hter  when  the  Mort- 
is paid,  to  have  the  Lands  again.  2  Chan* 
Jes  161. 

So  if  a  ¥tme  Covert  joins  with   her  Hiii* 
led  in  a  Fine  and  Mortgage  of  her  Jointure 
is,  fee  may  redeem ;  and  if  fhe  pays  more 
n  a  third  Part  of  the  Principal  Motley,  het 
ewer  (hail  hold  the  Land  till  reimburfed% 
Chanc.  Ca. 

So  if  a  Jointure  is  made  of  Lands  which  arc 
rtgaged,    the   Wife  may  redeem,    and  her 
iecetor  ftall  hold  over  till  repaid  with  In*  ' 
1  Chanc. Cafes  271.  2  Vent.  343.  S.  P* 
teed* 

B.  devifeth  Lands  to  his  Wile  in  Tail,  Remain- 
over,  and   dies,  the    Wife  with  the  fe- 
d  Husband  aliens  by  Fine  and  dies;  this  is 
bin  the  Words,  but  not  within  the  Intent  of 
e  Statute;  for  the  Statute  intends  only  of  Inheritance 
nds  given  for  the  Advancement  of  the  Wife,  m*fl *  *** 
i  the  Remainder  of  the  Lands  is  limited  to  a  JJJJ  *  y 
er,  and  Co  fhall  not  be  intended  to  be  li-  jg^ 
for  a  Jointure,  where  no  Inheritance  is 
ited  to  the  Husband  and  his  Heirs,  fo  that 
Entry  of  the  Heir  is  not  lawful.   Cro.  Eliz. 
2.  Fijher  and  fitful.  1  Leon.  261,262.  Mefme 
ife. 

The  Husband  feifed  of  Lands  in  jure  uxoris,  Rent  in  Lie* 
\y  levy  #  Fine,  the  Conufee  grants  a  Rent  of  the  Land. 
them  in  Tail,  the'  Husband  hath  Iffue  and 
i,  the  Wife  aliens  the  Retdfc;  it  is  out  of  the 
ite  of  1 1  H.  7.  for  the  Rent  comes  in  Lieti 
the  Land,    Cro.  EIiz.J.  2.  cited  in  Fojhr'% 
'Cafe. 

M  2  Baron 
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Feoffment  df  9  ^  Baron  and  Feme  being  Tenants  in  Tail  up*  ! 
theFeme,  the  on  x^e  pyrchafe  of  the  Husbapd,  they  have' 

bJdSL  ttwr-  Iffue   tWO   SonSj  the   Husb3nd  mak€s   a    Fe°ff-  ! 

Ron  in  Re,  is  ment  to  the  Ufe  of  himfelf  for  Life,  the  Re- 
4  Forfeiture,  maihder  to  the  Wife  for  her  Life,  the  Remain- 
der to  the  fecond  San  and  his  Heirs;  the  HuP?  < 
band  dies,  the  Wife  enters,  and  makes  a  FeofR 
ment  to  the  Iffue  of  the  fecond  Son ;  the  eldeft 
Son  may  enter,  for  it' is  a  Forfeiture  within 
the  Statute  of  n  ff  7.  and  this  Feoffment  by 
the  Feme,  though  it  be  to  him  who  had  the 
Reverfion  in  Fee,  is  a  Forfeiture  within  the 
"Statute.  Sid.  p.  6$.  Jones  and  Pkilpot. 

A  Man  and  a  Woman  being  Joint-tenants  in 
Fee  of  a  Manor,  intermarried,  and  after  levied 
a  Fine  thereof  to  a  Stranger,  who  rendred  it  to 
them  in  Tailj  they  have  Iffue  a  Daughter,  the 
Baron  dies,  the  Feme' takes  a  fecond  Husband, 
and  they  levy  a  Fine,  the  Remainder  .to  them  in 
Tail  fpecial.  Per  Curiam :  For  the  one  Moiety 
it  is  a  Forfeiture  within  the  Statute  of  1 1  H.  7. 
and  for  the  other,  not.  Cro.  Eliz*.  524.  Laughter 
and  Humfries. 
Pint  and  Ren-      A  Woman  Tenant  in  Tail  within  the- Sta- 
tic tute  of.  u  H.  7.  accepted  a  Fine  fur  Cvgnifance 
•  k                 de  droit  come  ceo,  and  by  the  fame  Fine  rendred 

the  Land  back  to  theCognifor  for  1000  Years, 
this  is  within  the  Statute;  for  this  is  as  mi fc hie- 
yous  as  a  Difcontjnu&nce,  Godbolt  6.  3  Co.  Sir 
tjeorge  Browns  Cafe.  Moor  222.  2  Leon,  168. 

Vide  fupra  Barker  and  Taylor's  Cafe. 

\ 

Of  E/tates  deviftd  by  Will. 

• 

%  Some  have  b|jn  of  Opinion,  that  no  Eftate 
devifed  by  Will  can  be  a  Jointure  within  27ft  8. 
for  every  Jointure  by  that  A&  is  intended  to 
be  made  before,  or  during  the  Coverture;  but 
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a"Devife  takes '  Efteft  aTter  the  Death  of  the     , 
Husband:  But  in  Leak  and  Randal**  Cafe,  M/c/j. 
3&  0r  39  Eliz,.  ft  was  adjudged   contra,  With 
tjiis  Difference :  fn  as'much  as  a  Devife  Imports1 
a  Conflagration^  in  itfelf,  ancf  therefore  a  De^ 
vifc  may-riot  be^ayerred  to  be  to  the  tJfe  of  an*: 
other  than '; the  : pi vifei^/unfefs  it  be  expreft 
in"  the  Willv  &<*  more  may  ar  Devife.  be  a- 
verred  to  be  for  a  Jomturej' unlefs  it  be  qx- 
pnrft  in  tlM  Will.-   But  IF  a  Man'  devife.  lands 
t*  hii  Wife  for  Tertn  of  her  Life,  or  in  Tail,' 
&c.  for  her  Jointure  and  in  Satisfaftion    of* 
her  tioweKLtWs  ft  a  Jointure  within  the  2*f*H. 
ftfertMs  is  wkhin  this  Equity  of  the  ftid  Aft/ 
f  to.  Vernon's  Cafe.  :  \    ' 

-ft>  Perils -Cafe  Lander  were  fettled  on  ?•  5l: 
and  jf.  5.  and  their  Heirs,  tojthe  Ufe  of  nim- 
tof  ferX'Mfei'a^  after  hisDeceafe,  to  rife  Ufe 
of  hi$  Wife  for  life,  &c.  and  avers  in  deed- 
ing, that  ttie  feid  Eftate  limited  to  the^Wifq 
WM  fot  hW  J6inture,  but  it  was  upon  "pon^ 
dkion  that  fhelhould  pier  form  his  Will, 'yet  ifc 
may  be  averred  to  be  foir  her  Jointure,*  for  bnft, 
€onfideration  may  well  ftand'with  another,  arid 
although  it  be  not  expreft  in  the  Dee&  yet  it* 
pay  be  averted.  ■  -   l-  *      ,; 


Of-  the  Fethe's  Ttiaving  or  agreehi^-tQ  her  Join? 


ture. 


ifa  Jointure  be  made  to  the  Wife  before. 
Coverture,  after  the  Death  -of  the  Husteritf 
Ae  Wife  may  not  wave  it,  and  take  her  Eh)  w$r; 
as  (he  may  do  by  a  Jointure  made  during  'thqf 
Coverture-  And  *      -;    \  [r  '* 

If  Lands  are  conveyed  to  a  Woman  befor$ 
Marriage  for  Part  of  her  Jointure,  and  after 
Marriage  more  Land   is  qonveyed  to  her  for 

M  J  tec 
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h^f  foil  Jointure,  and  m  Setisfefttaef  $f  all  ht*\ 
Dower,  ancj  after  the  Husband  dift;  ip  tbf 
fcafe,  if  the  Woman  wave*  the  Land  convey 
to  her  Ufe  afar  Marriage,  ihc  foajl  bayc  th( 
Land  conveyed  to  her  beforf  Coverture,  31 
her  Dower  alio  in  the  Refidue ;  for  Land  coi 
veyed  to  the  Wife  for  Part  of  her  Jointure, 
in  Satisfaction  for  Part  of  her  Doycr>  i?  no  Bar. 
for  the  Incertainty>  of  ?ny  Dower* 

If.  a  Woman  enter  and  agree  to  her  Jointttr< 
inade  after  Marriage,  th;n  (he  cannot  wave  i^ 
Bur/ 

If  (he  bring  a  Writ  of  Dower  ^nd  had  JudgH 
snent  of  a  third  Part,  (hg  hath  gftopt  andcea« 
pluded  herfelf  to  claim  any  Eftate ;  fpr  by  thi 
Jhe  hath  affjemnd  het  (elf  to  have  but  a  Title 
of  Dower, 

,  Acceptance  of  Dower  by  Peed  indented  fluplk 
conclude  the  Wife  of  her  Right.- 
_  By  bringing  her  Writ  of  Dpwerof  the  Refi-r 
due,  (lie  hath  tacitly  affirmed  that  ihehftd  #ot  $r 
greed  to  any  Joipture  made  to  her*    , 

A  Man  Covenants  to  fettle  Lfrnd*  of  fuch  n 
Value  $$  a  Jointure^  and  this  Covenant  is  omit- 
ted in  the  Settlement,  yet  ir  fubfiffe  in  Ecjujty  ^ 
but' the  Value  of  the  Lands  is  box  %q  be  efti- 
mated  according  to  the  prefent  Value,  but  as 
tliey.  were  at  the  Time  of  the  Jointure  fettled 
unleft  the  Covenant  be  fo.     Hill  1683.  be- 
tween Speake  and  Speake7  1  Vern.  %\ 7,  21 8. 
'-  li  there  be  a- Jointfefs,  1  and  ^  Covenant  tfeat 
hpf  Jointure  {hall  .be. of  fuch  a  yearly  Value* 
and  it  fall?  fborr;  though  her  Eftate  be  not: 
without  Impeachment  of  Waftt,  yet  (be  may 
commit  Wafte,  fo  far  as  to  make  up  the  Defeflr 
£f  the  Jointure,  and  Equity  will  hot  Prohibit. 
Mich.  1 6^8.  between  Carew  and  Car  aw,  at  the 
Mr.    ■■■•■••-•■       • 

2-* 
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S.  made*  Settlements  bis  eldeft  Sog  fojr 

fe;  with  Remainder  to  bis  firft '  and  ether 

isinTaii,.  Remainder  oyer,  with  Power  fo? 

Son  to  appoint  any  of;  the  Lands' not  ex* 

ling  100  /.  fir  Annum,  to-  any   Wife  he 

afterwards  marry,  for  .#  Jointure,  (the* 

being  under  an  Apprehenfion  that  .he 

then  married  to  a  Woman  that  th^  Father 

:cd,  and  had  no  Intention  his  Son  flioulc) 

ride  for);  the  Father  died,  and  the  Son 

:d  that  Woman  (though  there  was  ftrong 

Fumptive  Proof  that  he  was  married  to  her 

re,)  and  after  Marriage  appointed  certain 

to  Tmftees,   in  Truft  for  herf  for  a 

re,  and  covenants,  that  if  they  were  not  of, 

I  fir  Aim*  Value,  that  upon  Requeft  made 

him  any  Time  during  his  Life,  be  would 

\t  then*  up  fo  muck  out  of  other  Ljnds  in 

Power ;  he  lived  for  faveral  Years,  and.  no 

tplaint  was  made,  that  the  Lands  were  not 

(that  Value,  nor  Requeft  to  make  it  up,  and 

1  without  IiTue,  on  a  Bill  brought  by  the 

>w  to  have  the  Jojnture  tttade  up  10a  /. 

Lord  Keeper  faid,  that  a  Provifion  for  4 

or  Children,  was  nor  to  be  confidered  as 

ilomary  Covenant ;  *nd  therefore  Decreed 

Deficiency  to  be  made  up,  notwithstanding 

Circumftances  of  the  Cafe,  and  her  NegJeft 

lot  requefting  it  during  Coverture ;  for  the 

of  a  Feme  Covert  cannot  be  imputed 

}her.    Hill.  1 70 1.  between  fat  beryl  I  and 

rgiih 

[.in- the  Life-tipie  of  his  firft  Wife,  fettles 

Is  to  the  Ufe  of  bimfelf  for  Life,  Remain- 

to  his.  Fir  ft  and  other  Spns  in  Tail,  and  the 

dies  without  Iffue;   and  A.  on  his  fe- 

Id  Marriage,  in  Confideration  of  a  Portioa 

I)  agrees  to  fettle  Part  of  tb$  Lands  as  % 

M  4  Join- 
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Jfbtnture  on  his'ifecond  Wife;  the 'Court  will 
et  afide  the  firft<  Settlement,  w  fraudulent  <- 
gamft  the  Jointrefi,  who  is  aEtehafer  6* 
Valuable  Consideration.  J  Ghana  pkioo.  .  M 
If  the  Heir  brings  a  Bill  again fl  a  jointr^ 
to  difcover  Deeds  and  Writings,  be  ktfot/ktf 
titled  to  fee  them,  qnlefs  he  confirmrthe  Wifc^j 

Jointure*  th6u^h  the  Jointure  was  made  aftoi 
Carriage,  i  Vem.  479.  ••••.•■•.  {  [jg 
So  if  a  Bill  is  preferred  agaioft  a  JoiotrdtJ 
to  anfwfcr,  whether  her  Husband  had  any  othqtj 
Title  than  as  Afflgtteabf  a  Mortgage,  and  Ita 
denies  that  fte  had  any  Notice  of  this  Motfe] 
cage,'  and  fayi,  that  her  husband  told 
he  was  in  by  Defcetitj:  (be  (ball  <  not  be.obii, 
to  anfwer,  whether  her- Husband  had  any  oiL 
Tit4eTrtian  as  Affigpeepf  the  Mortgage.  A&c 
171  j;;  between  St&fhtm  and  GwU%  i&r< 


►     «•  •  «■ 


In  a  'Writ  of -Dbwcr  the  Tenant  pleadi, 
keing1  feifed  in  Fee  imade  a  JFeoiment.  to  1 
Ufe  ^f'himfelf.fof  life, ; -and. to;  Dorothy  ^ 
Wife  for  Life  for  hor.;  Joimure,  the  Remainder 
over  to  a  Stranger,  and  Domhfheld'm  by  SmM 
yivor  claiming  .the  faid  Eftate.   TheDemandau 
replied,.  Thar  before  thefaid  Feofltner^t,  the  fak 
JB.  covenanted  toftandfeifed  of  tbe.famelandl 
to  the  U.fe  of.himjeif  in  TaU,  the.Remaiodi 
to  his  Wife  for  Lrfe,  the  Remainder  to  a  Sva^ 
ger  in  Tail,  and  afterwards  made  tber:FeQ#*3 
mehtpnuf,  and  then  tied  fans  Iffue,  and  afcetf 
wards* fceijured  bythe  Indenture,  and  was  feifed 
by  Remitter :  To  which  the  Tenant  rejoins  tha* 
we  held  it  claiming,  her  Eftate  by  the  Feoff- 
ment in  Jointure,  andderaanda Judgment,  Whft- 

■  *  *  ther 


flier  againft  that  Claim  (be  ftould  be  remitted  i 
ffhe  one  Queftion  was/ Avhether  the  Rejoinder 
fcegood  without  traveling  the  Intail  claimed 
in  the  firft  Efta*€,  pledged  in  the- Replication, 
*>r  whether  the  Demandant#ought :to  have  taken 
^Jjnverfe,  Jxcaufe  the  Tenant  in  Bar^pleatjs. 
hp  £ntry  flaiming  that  Eftate  by  jthe  Feoff- 
toent?  Per  Curiam :  The  Tenant  opght  to  have 
Ipjcea  a  Tr^yerie  to  the  M^ter  alledged  in  the  Tttverf*. 
plication ;  .and  this  is  Matter  of  Subftancf ; 
Iflfby  the  law,  (per  Curiam)  flip  ftaJlb?  te- 
TOtcd  for  the  Benefit  of  him  in  Rem^injdf  r, 
W&  nolens  v^TensShe  is  in  of  her  firftEftate,  and 
r it  is  nof  "apyT  Jointure,  bec^ufe  it  wa^to 
after  ao  Efi;a)e-Tail.  Cro.  J-a^  498.  H$. 
wley  zn&Wnd.  x 

>$t£tuteolf  pfe§  hath  ^general  Pprview,  She mvft ptead 
Joiuture^nUdefqr  \Vive$,  without  diflip-  fl»ci*3  tb" 
img  before  ;oV  aft*  <^e^  fell  L  *  ^JJ, 
Hft£(i4  tijien  copies  with  a  P^oyuo,  .that  r^c^r/w, 
:rbe.  made'  dicing  Coverture  ./he  may  je-  *°  t>*v*  \«r 
jit*  an^  '.tajce  h^r  JQo^er,  which  is  ^  Kipd  Pomr. 
ijUpedy  provided  for  her  put  of.  the  Cei^e- 
*of  the  Law,  and  thereforemufi  be  ple^d- 
1  her.  Hob.  7 r. 

rhgre  the  Teq^t  pleaded  g  Jointure-  maclfc 
the  Demandant,  and  Acceptance  of  it  after*  x 

Husband's  lieath,   the    Demandant   may 
la  J£?fufal  raftej\  th?  ;Beajh.  of  the  -  H*£~     r*  ..** 
yithopt'.tj-^vprfing  ,the  Acceptance;  ffrr     ~x  .{  i 
m  n^t  material  of  her  Part  to  plead,  bi^tc  l-    ♦•>    • 
myft  rife, of  jlie Pajt of  thp Rsfyfef.   /fo>." 


/ 


*$r 


y 


»    ••  •  •  ,    -•  •  •  » 

\  - 


I.. 


• 

* 


I      .  ...  CHAP. 


*  •       •    * 


i7©  Of  Fines  and  Recoveries  Chap.  XUD 

CHAP.    XIII.  ; 

•I 

Of  Fines  and  Recoveries.  , 

5 

6f  a  Fine  levied  by  a  Feme  Covert  as  a  Feme 

file j  and   the  Operation  of  it.    *fhe  RenftriP 

•  why  a  Feme  'Covert  Jhall  be  barred  by  the  Fine? 

'*  :     *fhe  Operation  of  a  Fine  by  JBaron  and  Fen& 

'<  illaftrated  by  feveral  Cafes  of  Cotmifjtopeft 

taking  a  Fine  of  a  Feme  Covert  Infant.    Of 

"  the  lime. of  Acknowledgment.     Where  a  Fenie1 

0>vert  fiall  be  examined  or  not.    Where  tf 

"  Feme  Covey t  Jhall  be  barred  by  Fine  and  IShn*^ 

(laim.    Of  the  Declaration  of  Ufis  by  a  Fe\ 

Covert.  .  Of  a  Fine  levied  H  Baron  and  Ft 

and  the  Operation  of  it.    Of  a  Common 

.  .        e  every.     How  a  Feme  Covert  tnny  be  Tt\ 

to  a  Praecipe.     A  Feme  Covert  barrel* 

•    Common  Recovery.    Whether  a  Fenie  Ct 

in  faffing  a  Recovery  ought  td  be  exenm 

privately.    Recovery  by  Baron  and  Femeyii 

in  Agey  and  Appearance  by  Attorney,  if  it 

Error.     Of  Recovery  by  Etefauk. 

fines  levied  by  A  Feme  Covert  y  as  a  Feme  fifty 
and  tin-Operation  of  them. 

Tke  Reafin  *ipHopgh  by  the  Law  of  Nature  the  WHWi 
why  «  Feme  X  put  under  the  Obedience  of  her  Hnsbttif^ 
Covert  is k»»d  ahd  Nature  hatH  fubmitted  her  Will  to  his,  anij 
by  her  Fin*,     therefore  will  not  bmd  her  by  her  Afts  joining 

with  he*  Husband,  becaufe  they  are  judged- hS 
Afts  and  no,t  h?rs,  in  that  flie  wants  a  Free  Will; 
yet  the  La\y  of  the  Land  for  Neceffity-Sake  ol 
Commerce,  a,n4  the  like,  by  a  Law  of  Policy 
makes  bokl  with  this  Law  of  Nature  in  aTpecial 
kind ;  and  therefore  allows  *  Fine  levied  by  the 
z  Baron 
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faroD  and  Feme,  becaufe  fte  is  examined  ©£ 
bcr  Free  Will  judicially  by  *n  authentic^  Pcjfoa 
tmfedby  the  Law  an<}  the  King's  Writ,  and, 
fr  taksa  in  *  fort  as  a  fole  Woman ;  fb  alfo 
when  (be  comes  in  by  Receipt. 

\  Ufa  Woman  Covert  levy  a  Fine  alone  as  a  Fine  Med  hj 
mm  fole,  this  fhall  bind  her  f>y  the  Reafon  be-  4  Feme&oeri 
fc*  given,  bat  her  Husband  may  defeat  it  :for  fsaFemefiU9 
•n&tf  aad  her  too  •  but  (he  ftall  not  be  re-  ^|S* 
Ptod  to  fay  fee  Was  covert,  thd*  her  Husband  V 
W ;  and  he  may  enter  and  reftore  the  Land 
frfemfelf  and  bis  Wife  both.  Bob.ny  7  Co.  8. 
ftwttefcof  Bedford's  Cafe. 

'kjBqtif  a  Feme  Covert  levy  a  Fine,  4s  a  Feme  B*tjbe]h*t 
'%  H  h<tr  Husband  die,  die  (hail  hot  defeat  it,** 
[tbe  Husband  may  defeat  it  (faring  his  LlffcV 
VV$4.  in  Haymoid  and  Witiiam\'Cz&   Sq 
(•*$•'  If  a  Feme  Covert  levy  a  Fine,  as 
Sal*,  if  the  Husband  defeat  it  not,  this 
Jfld  her  and  hef  Heirs  for  ever.    IF  \ 
^Cofett  take  a  fecond  Husband,  and  they    .. 
Slevy  a  Finej  this  fliall  bind  her  and  her 
1  for  ever*  7  H.  4,  24.    9  ft.  4/23.  9  H  <£  . 
Bur  k*  both  thefe  Cafes  the  Husband  may 
ir  k;  and  if  the  Husband  avoid  the  Fine, 
Nl  **ol*  the  Fine  agajnft  the  Wife  and 
Heirs  perpetually. 

V  a  Wormian  levy  a  Fine  by  the  Name  of  A. 
*  Of  %  &.  *hU  Fine  is  merely  *oid.    Qua  a 
w  per  U  Record  $  that  (he  is  covert.  Sid.  122. 
flfc  jf,&  tfitk  the  Wife  of  another,  levies  a  One  with  an- 
^  by  the  Flame  of  J.  S.  and  ?*»*  his  Wife,*  **■;  ^*»'' 
the  Iaheritattce  of  the  Feme,  and  he  who  is  Jg'  jg™^ 
^Husband  comes  into  Court  and  ftews  the  wiUnotfi*jit- 
Jtter,  and  jttays  to  ftay  the  Fine,  yet  the 
Airt  (ball  not  ftay  it,  for  the  Court  fliall  not* 
Jrmioe  the  loyalty  of  Matrimony  ;  and  if 
Truth  be  fo>  that  fte  is  not  the  Wife  of 
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L  £  it.  (baU  iigt  biitt  the  HiijbatwJ.  Thn.jjaei  C 
Y.  R.  Kebhtbwait  m<^ff/#rdn    ;  J 

I  "^he.  Court  would  npt  Hop  a  Fin*  taken. oof: at 
I-gme  (^overt  wtyn  fte  wag  dtfti-.  \R&U»AbrA 
j  1 4.  cited  1  Vtnur^Z.  .     '         *.  :  ...  rj 

•    ^  ,  If  the  ;Hufbap£  feifpd  it\  Taitirf.  Land  ibr  ] 
..\ ,. Valuable  Confideration,  bargain;  aftd  fe)l  thtr  to[ 
:  .  -  .another  in  Fee*  $nd  covenant  ^h^;h&  iimj  hist 
yiWifeJbaU  l$vya  Fine  for  ben^f  Affufaoce;  andi 
"'^kU  agreed  jhat  30  A  Parcel^/ < the  Confidera*r> 
tjon  fball  be  paid -to  thejrlv{&?nd.  upon  Xbdr 
£j>pufancc  of  the  Fjpe  by^hff  )!#***  and  Feme?? 
Fine achtow-  and  after  they  acknowledge  4  Fjbe  before  the* 
Ufet hy ^  Jpdg?  in  the  Gfcuifv  #>d  *h$j3  W-  Is.  paid  and 
r^^i^.VQceiycc}^by  jhfL-WiFe>  th$  #«*Nt*dibeitig  iicle 
^c£*  ^?p4'  and  Af  H.usband^^f^.tte^irn,: 
mud  on  Bar- '  ^  UP°.P  ^tbe  Wife  flay*,  tfoftffiqg  V-Jfc^tt 
^niw  jjrrf&fe,  ?ine,  .ayd  afjejr  brongtjt  a  Aftrfr  fjf  Pp^frf  the*  - 
tvdBarondied  ^ar'gainge  :&%li  npt  bays  apy  ReypQdMa  iifttii*. ' 
before  the        y  Vgaiq^^'^I^wcr^  for  j  tbat,  i^j*  BgMnlLtf 

jW.y  m      l^oijrid  wtfW.^Fine. ;  it 'R&  Afc;  3 '«,  -»»<§r 
&***}•  *&ALun.    B^t\tpe  Court  agreed,  if  the  Wi&J 

^td.any  P^tfpp^t  f  date,  as  f^ecutji^or  'Adan~ 
iiiftratrix,  to  her  £Iusband,  (b$  fhall  be  lhab)e*or> 

*kk  >  *P.4  &«  J*  W™  ?  Comruifton  Wis.grtatfe* 

to  enquire  of  Auets."  "'  .«■  ••:    -    V  .  \-.I 

s  Tfcf  Operativuiof.a  Fine  ly  Baton  and  Feme*  •  -: 

,r  ,-  Whep  Bairoa.£tl<i  Feroeb;H>itf:S»  *  Fine. of 
L^nd*,  \v  fliall  :be. intended  the  Ifihdritaoce;  of 
A  ;  the  Wife,  if  t?hfe  CqntWy  b*  -pof  (tewed.*  ';  i.> 
'■  B^ron  an4  Fe^  $re  Teaaq^  in  T^il>  ^s  Landb 
*r^.gjlven'  to  J'%1  afld  £/czm  hbrWife,  and  «of 
the  Heirj  of  their jjwq  Bodies, begotten*  the  Re-* 
mainder  in  Fee  to  i^he  faid  .$,£.'.«3^  ^*  levied 
9  Fine  tber^f  wit|j.  Pro.cl^»MiQfts  ^iwe  <^,  5lc? 
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5f.AT.  -diesf  after  "his  Death,  and  within  live 
Years,  Elizabeth  tm&$  claiming  her  Eftate.  Tt 
was  adjudged,  tfcattkfe  Entry  of  £tiz,abet  h  wa5 
lawful  by  the  A&  bf  32  H.  8.  'cap.  28.  whereby  The  Statute  of 
it  is  cnafted,  Tfo/  wo  F/>**,  Feoffment,  or  other  3  a  Hi.  cap. 
ABs,  &c.  or  <&»f  £7  the  Husband  only,  of  any  i^exflaimd* 
fumds^  <3cc.  being  the  Freehold  or  Inheritance  of 
his  ff^fe,  during  the  Coverture  between'  them, 
fiaO  in  any  tuife  be  or  make  any  Discontinuance 
thereof,  or  be  prejudicial  or  hurtful  to  the  faii 
Wife  or  her  Heirs,  &c  Though  the  Words  ifi 
the  Ad  be,  The  Freehold  or  Inheritance  of  the 
Wife,  and  the  Lands  in  this  Cafe  were  the  Free- 
hold and  Inheritance  of  the  Husband  as  well  as 
die  Wife,  yet  becaiife  it  was  in  equal  Mifchief, 
it  was  adjudged  to  be  within  the  Statute.  2 
Inft,  681.  So  is  jfib^/257,  259.  If  Baron  and 
ffejrie.be  Tenants  in  fpecial  Tail,  the  Baron's 
l$pd  is  a  clear  Bar  to  the  Iffue  by  32  H.  & 
ifiaugh  the  Wife  may  ente*,  if  (he  furvive,  and 
d^ptigh  the  Wife  be  remitted,  if  any  Eftate  be 
limited  co  her  upon  her  Husband's  Fine;  and 
when  the  Wife  enters  upon  the  Cohufee,  (he  is 
remitted  to  her  owh:Intail,  but  it  is  not  to  be 
aliened  nor  defcend ;  defcend  It  cannot,  be- 
icaafe  the  *  Husband's:  Fine  bars;  and  aliened 
it  cannot  be,  beaufe  it  was  aliened  before. 
Vide  more  in  Hobart,  Duncomb  attd  iVtngfields 

Cale. •:-.*:  ■••  •  :   '''•'. 

If  Baron  and  Feme- be  Tenants  in  fpeqial  Baton  ani 
Taili  anil   the  Baron  only  levy   a   Fine,    the  FeMe  T™**** 
Feme's  Eftate-Tail  is  only  turned  to  a  Poffi-  K^™j 
bility,  and  only  reducible  by  Entry,  if  (he  fur-  pm^  qUi^ 
vive.     Hob*  257,  259.     When  the  Baron  dies,  operacur. 
the  Feme  by  her  Entry    becomes  Tenant  in 
Tail  again,  and  not  Tenaht  in  Tail  "after  PoP- 
fibility  of  Iffue  extinft,  tho*  the  Eftate- tail  can-* 
oot'defcend. 
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R.  E.  foiled  in  Fee,  levied  t  Fine  to  the  Ufe 

of  hitnfelf  for  Life,  and  after  to  the  Ufe  of  facta 

a  Wife  as  he  (hall  marry,  and  fhallfurvive  him  5 

he  and  his  Wife  levy  a  Fine  to  a  Stranger ;  the 

Baron  dies,  the  Feme  ftirvives,  (he  by  her  Fine 

tkwuhjFint   hath  barred  her  Poffibility  by  Eftoppfel.     After 

hats  berfelf  of  557.  IVeBs  and  Fenttn  contra*  CroiEliz.  Mefnte 
sFcJftbility.    Cafc- 

If  Baron  and  Feme  acknowledge  their  Right 
to  another  by  Fine  and  Releafe,  and  the  Wife 
only  oblige  her  and  her  Heirs  to  Warranty,  this 
is  good.    44  Ed.  3 .  $6.b. 

if  Baron  and  Feme  levy  a  Fine  (of  Lands 
whereof  they  are  fe\fo&  jure  uxoris)  come  ceo9 
Warranty.  &c.  this  (ball  not  be  received  with  Warranty 
by  them  and  the  Heirs  of  the  Husband ;  but  ic 
(hall  be  received  by  them  and  the  Heirs  of  the 
Wife,  becaufe  it  is  the  Inheritance  of  the  Wife. 
44  Ed.  3.  14. 

LefTee  for  Life,  and  after  the  Reverfion  is 

granted  by  Fine  to  Baron  and  Feme,  and   to 

the  Heirs  of  their  Bodies,  the  Remainder  in 

Fee  to  the  Baron,  and  the  Baron  and  Feme 

Meafi.         by  Fine  releafe  ail  their  Right  to  the  LefTee, 

and  after  they  die  fans Ijjue,  this  is  a  good 

Enlargement  of  the  Eftate  of  the  Leffee,  and 

•this  (hall  bar  the  collateral  Heirs  of  the  Baron. 

30  Ed.  3.  4.  b. 

Km  e**tei  at      A*  Feme  Sole,  and  B.  Joint- tenants  for  Life ; 

s  R*l$afi.       j  tafccs  Husband,  and  A.  and  her  Husband  levy 

a  Fine  to  B.  by  which  A>  and  her  Husband  c#»- 
cedunt  the  Land,  &  totumy&c.  &  quicqtudf&c 
to  B.  and  his  Affigns  for  the  Life  of  A*  and 
this  with  Warranty,  and  after  B.  dies  during 
the  Life  of  A.  in  this  Cafe  he  in  Reverfion  may 
enter,  for  that  this  Fine  enures  as  a  Releafe  to 
B.  Trin.  %%  Jac.  B.  R.  Euftnce  and  Scawen. 
The  Leflor  may  enter  into  the  Whole,  and  there 

(hall 
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,  ihall  he  no  Occupant  of  any  Part,  becaufe  this 
-  J ioc  enures  as  a  Releafe,  not  by  Mifter  I' e flatty 
I  ^*t  bj  Way  of  Extinguifhtnent* 

;  ■*  Biron  and  Feme  by  Fine  grant  Land  to  A.  for  &me  Covert 
Years,  if  he  fo.  Jong  live,  and  they  by  the  fy  Warranty 
Fine  warrant  the  Lands  to  A.  contra  omues  m  *  *£*  fu.r 
s  tcto  termtao  pradifto ;  the  Baron  die's.  ^Mnd .   9M" 
Curiam,  in  iVotton  and  Fteld*$Czk:    A  Aa'wfC*- 
|fljgood  A&ion  of  Covenant  lies  againft  the  Wife  vaunt. 
jtpon  her  Warranty  ia  the  Fine,  although  (be 
\**ns  Covert  Baron ,•  for  when  the  Warranty  b 
only  annexed  to  .an  Eftate  for  Years,  it  is  otoly  . 
Covenant  for  Damages  in  the  perfonal  Lien, 
* '  h  (ball  bind  them,  and  make  them  refpon- 
for  Damages*  as  well  as  where  fuch  War- 
is  annexed  to  the  Freehold,  they  {ball  be 
d  to  warrant  the  Land,  and  to  anfwer  in 
aloe  of  their  own  proper  Lands.    2  Sound. 
«l8o.  IVotton  and  Hele,  Mod.  Rep. 
The  Husband,  after  Marriage,  aiTured  to  the  What  T,ne  U 
ifc  a  Jointure,  they  both  levied  a  Fine  Jur  m  Bar  to  her 
mfawe  de  droit  com  ceo  que  il  ad*  &c.  of  the  &****"  *f 
'  t  of  the  Husband ;  this  is  not  any  Bar  to  the    **** 
ife  of  her  Dower,  for  the  EJe&ion  is  not  given 
the  Wife  to  claim  her  Jointure  until  the  Death 
the  Husband.     Dyer  3^8. 
W.  and  his  Wife  were  feifed  of  Lands  to  them 
tad  the  Heirs  of  W.  they  by  Indenture  bargain 
fell  to  P.  in  Fee,  wherein  was  a  Provifo, 
bar  if  IV.  or  his  Wife,  or  the  Heirs  of  fV  pay 
L  to  P.  at  fuch  a  Day,  that  then  it  fhould 
lawful  for  them,  and  the  Heirs  of  W.  to  en- 
to  re-have  and  enjoy,  &c.  and  that  then 
foch  Payment)  this  Indenture,and  all  other  C**pt*8i**> 
-Afiurances  to  be  pafled  between  the 
Parties,  fhoold  be  to  the  Ufe  of  IV.  and  his 
s;  [leaving  out  the  Wife.}    IV.  and  his  Wife* 
in  feven  Ytarf,  levy  a  Fine  to  P.    IV.  died, 

bis 
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liis  Wife  p*id  the  lod  /.     /Vr.  Cstriam  ?    The 
•  Feme  fhaU  have  the  Eftate  for  her  Life;  fo  is 
the  firft  Part ;   and  the  other  Claufe  is  not.** 
~  jMignant,  but  may  ftand  together,  i  Cro.Eitz^ 
*'  744.  Southcoat  and  Manors.      ..  vajj 

^  The  Earl  of  Huntingdon,  and  the  CounteS 

Elizabeth,  his  firft  Wife,  the  Mother  of  the  pt& 
*  fent  Earl)  join  in  a  Mortgage  of  her  Inheritance 
for  4500  /.  to  pay  for  the  Place  of  Captain  of 
the  Band  of  Peafioners,  andiubjed  to  the  Mort- 
gage, which  was  for  a  Term  of  Year$;  ibe 
Eftate  was  fettled  to  Coutftefs  Elizabeth  for 
Life,  Remainder  to  the  now  Plaintiff,  her  Son, 
in  Tail ;  and  the  late  Earl, .  iti  the  Mortgage 
.     ,  Deed,  covenants  to  pay  the  Money;  and  thift 

Provifo  was,  That  on  Payment  of  the  Mortgage 
Money  the  Term  was  to  ceafe;  the  Mortgage 
was  feveral  Times  affigned,    and   particular)^ 
in  1683,  and   the  Countefs  joined  in  it;  an^j 
*.    there  the  Provifo  was,  That  on  Payment  of  tbej 
-  Money  by  them, .  or  either  of  them,  the  MortU 
gage  Term  was  to  be  affigned,-  as  they,  or  tb\ 
ther  of  them  fhould  direft  or  appoint.     The 
s  Mortgage  bore  Date  Augufl  1,  1682*  on  the 

^ th  of  the  bmcAuguft,  the  late  Earl,  by  Lefeg 
ter,  thanked  the  Countefs  for  having  fealedthfj 
Mortgage ;  and  added,  That  the  Profits  of '  the. 
Office  fbould  be  religioufly  applied  to  pay  o$ 
the  Incumbrance;  but  yet  afterwards,  wheflj 
Money  came  to  be  paid. in,  he  paid  off  thc^ 
Mortgage,  but  took  an  Affignment  thereof  i&j 
Txuft  for  himfelf,  and  by  Will  devifed  his  Pj^ 
fonal  Eftate  to  the  Defendant,  the  Couotfift*  hit, 
*•  -  Second  Wife,  and  the  Benefit  of  this  Mcfttfejgftq 

The  Plaintiff's  Bill  was,  to  have  the  MgMgftgi|j 
.affigned  to  him ;  hut  the  Lord  Keeper  declare^ 
he  could  not  decree  for  the.  Plaintiff  but  upon; 
the  ufual  Terms  of  Redemption  :©n  .Payment 
..2  Of 
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of  Principal,  fotereft,  and  Cofts,  difcounting 
Profits;  but  upon  Appeal  to  the  Lords,  the 
Plaintiff:  obtained  a  Decree  to  have  the  Mort- 
gage affigned  to  him.  Pafch.  1 702.  between  the 
Earl  and  Countefc  of  Huntingdon*  2  Vern.  436, 

457- 

Baron  feifed  of  Lands  in  the  Right  of  bis  Wife*  Excbdtp. 

the  Baron  and  Feme  both  joined  in  Exchange 
With  a  Stranger  for .  other  Lands,  which  Ex- 
change wan  executed;  the  Baron  and  Feme 
feifed  of  the  Land  taken  in  Exchange  aliened 
the  fame  by  Fine ;  yet  the  Wife,  after  the 
Death  of  her  Husband,  may  enter  into  her 
own  Land,  notwithftanding  that  Fine,  1  Leon. 
a8y. 

A.  makes  an  Eftate  to  Friends  in  Truft  to  the  Fme  by  the 
Ufe  of  his  Wife,  to  commence  after  his  Death,  W#j&  4**14 
the  Wife  joins  in  a  Fine  with  her  Husband  of  7f>^ 
the  Land  leafed  in  Truft ;  this  Fine  (hall  dock 
the  Truft,  apd  there  being  an  Extent  upon  the 
Land  le?fed,  this  Truft  (ball  not  prevent  the  Ex- 
tent by  reafon  of  the  Fine. 

A  Fine  is  levied  by  Baron  and  Feme,  the  B*m  and 
Feme  being  within  Age;  and  in  Error  brought  5m*kjL* 
the  Fine  is  reverfed  for  the  Nonage  of  his  Wife,  &SST 
TheQpeftion  was,  in  Worfiej  and  Char  nock'*  Age  ttb*  whole 
Cafe,  If  the  Fine  fhould  be  utterly  reverfed,  or  fine  pall  be 
Jhould  be  reverfed  only  as  to  the  Wife,  and  reverfed,  and 

ihould  ftand  good  agaipft  the  Husband  ?  And  »f  "fr«°°- 
•*  °   •      D  .if  ad  uxorem, 

two  great  Precedents  were  cited,  the  one  con- 
trary to  the  other ;  they  who  argued  that  the 
Fine  fhould  be  reverfed  for  the  Whole,  cited  Ely 
and  Ford's  Cafe,  H.  8.  A  Fine  was  levied  be- 
tween R.  Ely  Plaintiff,  and  N.  Ford*  and  Jane 
bis  Wife,  Defendants,  the  Wife  being  within 
Age;  and  Judgment  was  given  Quod  finis  pra* 
di8?  adnutletur  &  pro  nutto  penitm  babeatur, 
and  that  the  Baron  and  Feme  fhould  be  rcftprcd; 

N  and 
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and  thereupon  a  Writ  iffued  t&thcCtifos  Br*-* 
*ium  to  bring  into  Court  the  Paot-of  the  Fiae* 
and  it  was  prefentty  cancelled  ittiGowrt.  The 
other  Precedent  contrary  was  jEJvu  Baron 
fftud  Feme  levied  a  Fine,  thfe  Hu$tan<S  died,  th* 
Wife  being  within  Age,-  the  Wife  took  another 
Hesband,  and  they  brought  a  Writ  of  Error ; 
add  the  Wife,  by  Infpeftiorr,  wai  adjudged  wkH* 
in  Age*  and  dtoFjinetm  reverfed  as  to  her  and 
her  HeSrronly.  But  inxfeedj  kt  this  Cafe,  the 
fecoti&  Hmbaod  was  a  Strange*  to  the  Finc^ 
and  fo  it  might  ftdfti  fcbfurd  to  revirfe  U  a*  to 
hiiti  j  toet  in  the  principal  Cafe  it  Wasad/udgM* 
d^t  the  Fine  ftawid  be  reveffed  to  to  bo*h  ;  far 
the  whole  Ettate  moved  from  the  Wife,  atvd  all 
pilled  out  of  her  j  and  Judgment  vn$gi*et\Quod 
fitnti  pradiB*  Yewrfmr.  And  by  Otttvd},  we 
fcarfnw  by  :tW$  Rtmrfiil  make  the  C  otto  fee  te 
have  a  particular  Effete  daring  th«  life  of  the 

Wife;   id**  fmiiUs   WWrjetuir.     t  £#**!.    ri^L 

Whrfley  and  Cfoiraek*. '  i  Co;  77.   cited  m  the 

Lord  Cro miveirs  Cafe:  -        .     »  .: 

F* ^  fc<**>*  A  Fetfie  Covert  Itt$nt  fevted  &•  Rn$  an*  her 
Infant  toted  n  Frieade  got  a  Writ  of  Ettot  fc>  h*r  afld  h*r  MoC- 
'Iintym&t*t  band^Name,  andtb*  Cttbrt  wotrtd  «*  HrflRbr 

jfaArrf  ft> "  fe°  how tha*  G*rt  *>•  avoided .-  But?  he  ikid^  Hfe 
A/avow  the  had  kftowa  it)  fbch  Cafe,  that  tfcS  Court  wonfd 
Guardian.      not  permit  the  Httfband  todifavow  the  Gtiai*- 

dton,  whkh  th*y  adrftfctfcd  for  hfeWife.  1  Vtntt. 

1109*    $  Keb.  14.   ifl  Mafjhnl  and  Lady  Pretty* 

maifib  Cafe. 
AUedgtJ*  that      1  /Way.  Ztytf  $£.  £.  J%r*/*  Cafe :  A  Fine  wag 
'**  F«»"  ^  levied  by  a  Feme  Cdvtf*,  who  died  befortfC**- 
TrtJoftbe    ti^¥e  and  IagwffiMbt;  and  tbfc  Etote  afte*- 
Certificau.  *    ^ards  certified,  and  aHedged  Error  inkF*/*,  that 

the  Woman  died  before  the  Tefte  of  the  t>edi- 
:MMi  whereas  th6  Judge  had  certified  the  Cos- 
cord 


E 


i 


d  taken  after.;  and  this  was  no*  adinittdd  ^d 
e  cfueftion'd  after  the  Certificate.       .        4  , 
feme  Covert  levied  a  Fine  within  Age ;  fhe  Th$  Couh  to 
is ;intpe&ed  by  the  Court,  and  adjudg  d  with-  /«**  *f  tt* 
' Ape ;  whereupon  a  «Sar*  /<w/Vi/  wa$  iffued  jj^SLSlLf 
.  •  toe  Ter-ter*ants,  who  pleaded  (he  wa$  pf  ^^  ^  * 
tofliAge  at  the  Titrift  of  the  Fine  levied ;  upon  j&j. 
fljJuch.Plea  I0uewas  joined,  and  a  Trial  had 
it  the  Affixes,  and  Verdtffc  fri  Qtfer.  who  came  . 

Dtb  Coqrt,  and  now  prayed  Judgment.  Per 
jff/>» :  The  Court  J$  to  judge  of  her  Infancy* 
jiid  not  the  Jury  $  and  tbo^h  the  proceedings 
"[$ .not  duly  had,  yet  they  do  no  Hurt,  and 
&  fine  was  reverb    Style.  471*  Mm  and     - 

I{  Baton  aud  Feme  levy  a  Fine,  and  the  Co-  2**iri*£  it* 
,  jfffce  is  taken  fi*  Pays  beforjg  Terra,  Pafcb.  &»&'  **ftjl 
J.jfac.  snd  the  ,Writ  of  Covenant  is  returnable 
mniena  Pafch*  which  was  the,  third  Day  ^f 
#&9>  And  the  Husband  die*  the  ninth  of  Afay, 
the  J^ing^  Silver  dot  beuig  enter'd ;  yet  if  upon 
Skaininadom  it  appeareth,  that  the  Clerk  b$d 
f&teni  the  King- s  Silver  in  Paper  before  any  Ey- 
fttfie©  taken  to  it,  and  that  how  he  had  ep- 
ftfi  the  King's  Silver  on  the  Back  of  the  Writ 
$  Covenant,  *?  *t  ought  to  be,  the  Fine  wall 
|ot  he.  flayed. ,  Pfifch*  7  Jac.  B.  tioQthi*  Cafe  : 
for  when  this  is  ehter'd,  it  flialf  have  Relation 
to  the  Writ  of  .Covenant. 

farmer  and  Ki*  Wife  acknowledged  a  Note  pf 
a  Roe*  .2$  Maub,  .by  Dedirqvf  poteftatem,  arid 
the  Wife  died  the  27th  of  the.  fame  Month;  tlje 
3&b  Day  Compofition  was  made  in  the  Aliena- 
tion Office  on  a.  Writ  of  Covenant,  returnable  in 
ititiary  Term  before ;  and  the  King'*  Silver  was 
Snter'd  in  the  Office  of  the  King's  Silver,  as  of 
the  fame  Hillary  Term  ;  and  fo  the  Fine  was 
ftaffed  and  ingroffed,  and  in  Eafler  Term  the 

N  i  Heir 
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'  Heir  of  the  Wife  moved  agaihft  this  Fine ;  \>«| 
tJtie  Court  rdblved  the  Fine  muft  ftand.     Ham 
'-'  *     ' \*  !  '336.  Farmers  Cafe. 

Writ  cfCtvt-  Baron  and  Feme  and  a  third  Perfon  levied 
gov*  A&aitrfi  Fine,  and.jthp*  Writ  of  Covenant  was  againft:  1 
v**^'  .^aron  an^  ^me  and  the  third  Perfon,  and 
tUSunmm  c^e  Summons  the  Feme  was  left  out ;  for  th^ 
the  Feme  <was  Error  the  whole  Fine  (ball  be  reverfed ;  for  b0 
kftout,  it  is  ing  ill  in  part,  it  is  ill"  in  all.  Crt.  Eliz*.  *><?& 
Brw.  Baxter  and  his  Wife  againft  Aionaung. 

WbatJbaU  U  if  Baron  and  Feme  are  bound  to  levy  a  Fine 
s  reafonabu  Upon  reafonafti£  Requeft,  if  Requeft  be  mach 
R0*T*km'  when  the  Wife  is  enjeint  or  Gck,  it  is  not  re* 
^  *  fonable ;  and  the  Requeft  to  the  Husband  alone 

isxjot  good.     Moor  124* 

*  if  a  Baron  atfd  Feme  levy  a  Fine  of  the 
Wife's  Land,  to  enable  them  to  take  up.  the 
/Sum  of  400  /.'and  they  make  a  Mortgage  foi 
'  it,  and  after  the  Mortgage  is  forfeited,  the 
Husband  pays  in  Part  of  the  Mortgage  Money* 
but  afterwards  borrows  as  miich  more  of  the 
'Mortgagee  as  he  had  paid,  in  before;  the 
Mortg3gee  having  the  Eftate  in  Law  in  him  bj 
the  Forfeiture  of  the  Mortgage,  (hall  hold  the 
Land  againft  the  Heir  of  the  Wife  until  the 
whole  Money  is  paid  ;  and  if  the  Heir  will  not 
pay  Principal,  Intereft,  and  Cofts,  he  nraft  be 
foreclofed.  Decreed  Pafch.  1682.  1  Vern.  41. 
If  the  Wife  joins  with  her  Husband  in  a  Fine, 
to  raife  400  /.  by  Mortgage  bf  her  own  Eftate, 
to  buy  a  Place  for  her  Husband,  and  the  Hat- 
band dies;  this  (hall  be  confiderM  as  a  Debt  due 
from  the  Husband,  and  (ball  be  paid  out  of  his 
Perfonal  Eftate,  if  there  be 'enough  to  p?y  all 
his  other  Debts.  Mich.  17x4.  between  *Tatt 
and  Auftin,  2  Vern.  tf  8p. 

•  •  * 
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bfCommijJioners  taking  a  Fine  of  a  Feme  Covert. 

Herbert  Parrot's  Cafe :    A  Feme  Covert  (his 
Jfife)  at  twenty  Years  of  Age  levied  a  Fine  he- 
re Commiffioners  in    the  Country,  and   the 
fife  dies  fans  I  flue;  (he  had  fettled  the  Eftatc 
m  her  and  her  Husband,  and  the  Heirs  of 
lir  two  Bodies.     The  Court  was  moved  to 
it  afj4e,  but  they  agreed  they  coqld  not  med- 
Pc  with  it ;  but  If  the  Wife  had  been  alive,  and 
vt  Age,  they  might  bring  her  in  by  Habeas 
rfus,  w(\  infpeft  her,  and  fet  afide  the  Fine 
>n  Motion;  for  perhaps  (he  Husband  would 
fafter  the  bringing  qf,  or  proceeding  in  a 
frit  of  Error.    And  the  Commiffioners  in  this 
fe  were  not  fined,  becaufe  they  could  not  dif- 
by  the  View  whether  fhe  was  of  Age,  (he 
twenty  Years  old ;  But  had  it  been  appa- 
by  Infpeftion,  that  ihe  was  within  Age, 
they  ought  to  have  been  fined,    i  Ventr,. 
Mod.  Rep.  $46.   But  in  Cavenjijh's  Cafe, 
$.  Rep.  113.  the  Commiffioners  did  per-, 
know  that  the  Feme  Covert,  who  levied 
[fine,  was  within  Age;  and  for. this  Caufe 
of  them  were  fined,  biit  th$  Fing  flood; 
I,  and  not  reverfed, 

toffs C*fe>  in  Pytr  Z2q.,h.  and  1%  Co.  142, 

lt  A  F?me  Covert  of  nineteen  Years  of  Ae>$ 

Soowledged  a  Fine  before  Commiffioners,  (e- 

IJudges  being  in  Town,  who  might  have 

tind  her :  She  died  on  Friday  Eafter  Week^ 

AeFine  and  King's  Silver  was  enter'd  as 

[?K&ry  Term,  four  Pays  before  ihe  Wife's. 

The  original  Writ  of  Covenant  bore 

}$Jan.  Ret9  Craft.  Pur.  ancj  the  Dedir 

w  fotefiatem  18  %an.     Dyer  fai.th,  This  Fine 

Sopped  the  Ingroffing,  fox  undue  Means 

N  3  in 
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in  gaining  it ;  but  in  1 1  Co.  the  Fine  adjudgecj 
good. 

Where  a  Feme  Covert  fiall  be  examiifd  or  not* 

A  Feme  Covert  is  not  to  be  examined  uport 
any  Fine,  but  when  (be  and.  her  Husband  pa fs 
fome  Eftate  or  Intereft,  or  make  a  Grant  and 
Render  to  another  or  releafe  her  Right  by  a 
Fine  of  Lands  or  Tenements,     i  Inft.  353. 

The  Examination  of  a  Feme  Covert  ought 
to  be  fecret ;  and  the  EfFeft  is  to  examine  her 
whether  (he  be  content  to  levy  a  Fine  of  fuch 
Lancls,  naming  them  particularly  and  diftin&ly, 
and  the  Eftate  that  pafleth  by  the  Fine  of  her 
own  voluntary  free  Will,  not  by  Threats,  Me- 
naces, or  any  compulfory  Means;  but  where 
nothing  is  moved  in  the  Fine,  but  only  that  the 
Husband  and  Wife  do  take  an  Eftate  by  the  Fine, 
this  (hall  not  conclude  the  Wife,  becaufe  in  fuch 
Cafe  fhe  (hall  not  be  examined. 

Againft  a  Fine  levied  by  herfelf;  a  Woman 
cannot  be  remitted,  becaufe  Ihe  was  thereupon 
examined. 

If  a  Fine  be  levied  of  Land  to  Baron  and 
Feme,  and  the  Baron  and  Feme  grant  and  ren- 
der the  Land,  there  the  Wife  ihall  be  examined, 
and  the  Examination  muft  ever  be  upon  the 
Writ,*  and  therefore  a  Baron  and  Feme  upon  a 
Fine  levied  to  them  of  Land,  cannot  grant  and 
render  out  of  the  Land,  becaufe  the  Rent  is  not 
contained  in  the  Writ.     2  Inft.  5 1 5. 

8  If.  4.  8.  b.  If  a  Fine  fur  Grant  &  Render  be 
made  to  Baron  and  Feme,  the  (hall  not  be  ex- 
amined ;  this  is  to  be  underftood  as  the  princi- 
pal Cafe  there,  that  there  was  not  any  Conu- 
sance by  Baron  and  Fem^  but  only  a  Grant  and 
Render  by  the  other. 

If 
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IfzRnefurConufance  de  droit  be  Jevifei  to 
Baroa  and  Feme,  rendring  Rent,  the  Feme  (hall 
be  examined,  becaufe  ihe  is  to  be  charged  with 
the  Rent    46  i#.  3.  15.  £. 

If  a  Fine  upon  Releafe  be  levied  to  Baron  and 
hm,  &e  fliaH  not:  be  examijiM,  faecaufe  the 
Pnei$Dotan  Eftoppel,  hut  for  her  Advantage. 
I  #.  6. 42.  So  if  a  Hn*y5a»  Canufauce  de  droit  be 
■tied  to  Baron  and  Feme,  this  (hall  not  eftop 
toe  Wife  to  claim  another  Eftate. 

Now  a  Fine  which  patfeth  an  Eftate  aught 
pot  to  be  received,  if  Ihe  be  not  fixamin'd ;  bu$ 
if  the  Fine  be  received  and  recorded,  the  Feme 
Covert,  or  her  Heirs,  ftaJJ  jaot  he  received  to 
|*er  that  (be  was  not  examined  nor  aflent^d; 
k*  this  feould  be  agajoft  the  Record  of  the 
^  >urt,  and  tend  to  weaken  the  general  Aflu-> 

ices  of  the  Realm.    2  Inft.  515. 

\m  a  Feme  Covert  Jhall  be  barred  by  Fine, 
and  Noy-cltim. 

fine  and  Non-claim  of  the  Wife's  Land  fliajl 

it  the  Husband,  who  fufter'd  five  Years  to  p6, 

all  claiming  tender  him,  and  the  Wife  her- 

Airing  the  Co  venture ;  hot  the  Wife  ihaJl 

anew  five  Yean  after  the  Death  of  the 

"band.   Crv.  Car.  200.  Htime  and  Heyfieidh 

te.   4  H.  7.  <*P.  24. 

Tenant  for  Life,  the  Remainder  in  Fee  to  a 
Covert ;  the  Tenant  for  Life  levies  a  Fine, 
Husbandries;  the  Wife  <tajtea another Huf* 
i4>  the  Tenant  dies,  the  five  Years  pals,  the 
md-dics,  the  Wife  is  barred,  and  is  not  re- 
lied by  *he  Statute  of  3  i  /£  8.  28.  Dyer  1 59. 
Wmgine.    And  this  Negleft  of  the  fecond 
asband  ftall  be  prejudicial  to  the  Wife.  Whet* 
Jta  and  IVemwrth. 

N  4  A 
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A  Man  feifed  of  Lands  in  Fee-  tiaketh  a  Wife, 
and  after  levies  a  Fine,  and  the  Proclamations 
were  made,  and  the  five  Years  pafs  in  his  Life, 
and  he  dies,  and  after  his  Death  other  five  Year* 
pafs,  and  after  the  Wife  brought  her  Writ  of 
Dower ;  (he  Stall  be  barred,  becaufe  the  Wife 
had  Title  by  the  Intermarriage,  although  it 
cannot  be  executed  till  after  the  Death  of  the 
Husband;  and  becaufe  ihe  had  Title  at  the 
Time  of  the  Fine  levied,  (he  (hall  be  bound  by 
Non-claim  for  five  Years  aftfx  her  Title  con- 
fummate.    Moor  53. 

Declaration  of  Ufes. 

Beckwith's  Cafe  fettles  this  in  thefe  Refla- 
tions.   2  Co. 

If  the  Husband  alone  declare  the  Ufc  of  the 
Fine  levied  by  them  both  of  the  Wife's  Land  ; 
his  Declaration  (hall  bind  the  Wife,  if  her  Dif- 
affent  doth  not  appear*  Neither  is  it  always 
xieceflary  that  the  Name  of  the  Wife  fliould  be 
let  to  the  Indenture,  which  doth  declare  the 
Ufe. 

The  Wife  hath  Eftate  in  the  Land,  and  is  not 
fui  juris,  the  Husband  is  fui  juris ;  but  he  had 
no  Eftate  in  the  Land,  and  therefore  they  differ 
in  the  Limitation  of  the  Ufes :  All  is  void. 

If  the  Husband  and  Wife  fell  the  Land  of  the 
Wife  for  Money  by  Parol,  and  after  levy  a  Fine 
to  the  Vendee,  this  ftall  bind  the  Wife  without 
other  Writing,  proving  her  A  (Tent. 
1  If  Baron  and  Feme  levy  a  Fine  of  the  Wife's 
Land,  and  an  Indenture  is  written  in  the  Name 
of  the  Baron  and  Feme,  whereby  the  Land  is 
limited  to  certain  Ufes,  and  the  Husband  only 
feal  and  deliver  it,  and  the  Wife  will  not,  but 
difagrees  to  it ;  this  Limitation  of  the  Baron 

{hall 
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(ball  not  bind  the  Wife,  although  the  Wife  had 
not  eiprefJed  her  Difagreement  by  any  Deed  or 
limitation  of  other  Ufes.  Mich.  1 5  jtac.  5.  ^* 
WM  and  Worfield. 

.   This  Cafe  in  Effeft  was  as  folk) wet h:  Huf-  S.  C.  4  Mod, 
fcari  <zjfj  J#5/i?  were  feifed  in  Fee  of  Lands  in  l6l> 
Right  of  the  Wife>  and  by  Indenture  made  be-  *  $*^  ^7- 
tween  them  and  others,  bearing  Date  the  29th 
of  January,  it  was  recited,  that  a  Fine   was 
intended  to  be  levied  by  the  Husband  and  Wife 
of  thefe  Lands,  by  which  Indenture  they  co- 
venanted to  levy  the  faid  Fine  as  of  the  next 
Htllary  Term,  and  then   the  Ufes  were   de- 
clared, to  which  the  (aid  Fine  fhould  enure 
after  it  was  fo  levied,  To  the  Husband  and  Wtfe 

\  (ind  the  Heirs  of  the  Husband. 

Two  Days  afterwards,  there  was  another 
indenture  executed,   to  which  Indenture  the 

Mbuband  and  Wife  only  were  Parties,  by  which 

^|was  agreed  and  covenanted  between  them, 
the  Eflfcd  following:  That  all  former  Con- 
%afts,  Covenants,  and  Agreements  made  be- 
tween them  (ho u Id  be  fufpended,  and  take  no 
pfi<&,  until  the  Husband  fhould  fettle  fuch  a 

:  Manor  upon  his  Wife  for  Life,  as  an  Addition 

%her  Jointure. 

*  Afterwards  the  Fine  was  levied  accordingly, 
in  the  very  fams  Hillary  Term^  in  which  both 
{be  Indentures  did  bear  Date* 

The  Husband  did  not  convey  his  Manor  ac- 
cording to  the  laft  Indenture,  but  died  without 
Iffue ;  and  now  the  Queftion  was  (after  the 

i^Death  of  the   Wife)  who  fhould    have  her 
laods,  (viz*)  whether  the  Heir  of  the  Hu(- 

^bapd,  or  the  Heir  of  the  Wife,  who  was  LefTor 
pf  the  Plaintiff. 

The 


I$4f  Of  Tina  and  Recoveries*    Cb.XffJ, 

♦  The  Plaintiff  had  Judgment,  and  upon  a 

Writ  of  Error  brought  in  die  Houfe  of  Lords* 
that  Judgment  was  affirmed.  Cart  hew  i  oo,  &c 
If  a  Man  marries  a  Woman,  who  has  a  Join* 
tufe  in  fame  Moufes  which  are  burnt  down, 
and  they  on .  a  Fine  levied  by  them  of  the 
Houfes  borrow  1500  /.  to  rebuild  them,  and 
by  Deed  between  the  Husband  and  Conufee 
Ctfily  the  Etfuity  of  Redemption  is  refer ved  to 
the  Husbaiid  and  his  Heirs,  and  he  lays  out 

3  000  L  in  Building ;  the  Wife  ((he  beiag  no 
Party  to  the  Deed,  by  which  the  Redem^ion 
wa6  referred  to  the  Husband)  (hall  redeem,  and 
not  the  Heir  of  the  Husband.  Decreed  by 
fibttinghant  Lord  Chancellor,  and  affirmed  by 
worth  Lord  Keeper,  Hill.  2  5  Car.  z.   1  Vern* 

*• 

\ 
S.  * 

0f  a  Fine  levied  to  Barm  and  Feme,   and  ik 

4  Operation.  Yid?  fupra  Jit.  Examination  of 
Feme  Covert.'  ' 


» *■ 


Feme  £oye?t  i$  Tenant  for  Life,  the  Remain- 
der rin  F£e  tq  fa  Son,  which  (he  feall  have, 
and  he  in  Reverfion  before  the  Birth  of  the  Son 
bargains  and  fells  the  £and,  and  levies  a  Fia* 
of  it  to  the  Baron  am)  Feme;  the  Particular 
Jiftate  of  the  Wife  *s  gowned  in  th«  Rever- 
lion,  and  the  contingent  Remainder  is  deftroyed. 
$  Sound.  38^387,388.  }   -" 

Recovery. 

Common  Recovery  againft  Tenant  in  Ta8 
and  his  Wife  having  nothing  fhall  bind  the  In- 
tail.  Plowd.  540.  Ear  and  Snow.  Hob.  27.  And  a 
Voucher  may  be  by  the  Baron  only  upon  a  Re- 

ieafe 


jCh.  XHL     hjf  a  Fme  Gwert.  }Jfy 

feafe  wkh  Wamaty  tohim-andf  his  Wife,'  If  jji tf 
Wife  have  toothing.     Hob.'tj.'  ,,g 

•   Tenam  for  Life*  the  Remainder  to  Baron  antf 
Feme  and  their  Heirs,    the  Baron  and  Pemo 
Jtrffer  a  Recovery  :  The  "Qaeftibn  was,  f f  i!he 
Heirs  of  the  Wife  are  bound  by  this  Recovery*' 
becaufe  the  Feme  being  Covert,  it  was  cb**- 
ceived  Jbe  was  not  Tenant  to  the  Pracipe,  be- 
caufe it  appears  not  (be  was  examined  ?  P*r  Cte- 
fiam  :  It  is  held  By.  Abr.  Recovery  in  Value  ty* 
A  Feme  Covert  is  barred  by  a  Common  Reco-  Fem&v** 
very,  and  it  is  the  common  Pra&ice.  10  Co.  43.  UkmmAbj  a 
And  it  is  not  neceffary  to  examine  a  Feme  Co-  Commw  Rttir 
vert  upon  a  Recovery,  tho' it  be  prudential  to  v"7\ 
do  k  ;  tho"  in  a  Fine  it  is  otherwife,  becaufe  ^/^  ££. 
there  is  no  Recompence  in  Value;  and  the  mint  a  Femt 
Heme  here  is  Tenant  to  the  Pracipe>  and  fte  Covert  upm  m 
feall  be  eftcppedto  fpeak  againft  the  Recovery,  R*****  *** 
.  ***he  joins  in  the  Recovery  wkh  her  Husband,  ^S^ 
ygbd  here  is  no  Default  mad$  by  the  Baron ;  and  **  w^* 
|riow  the  Record  is  perfedfc,  and  a  Thing  con- 
trary to  it  is  not  to  be  averred  againft  it;  but 
before  the  Record  was  perfeft  fee  might  have 
ifeaded ;  and  the  Recompence  in  'Value  here 
ftbH  go  to  the  Heirs  of  the  Wife,  and  the  Te~ 
•hit  for  Life  is  alio  bound  by  this  Recovery, 
and  the  Feme  is  privy  to  the  Recovery.     If  a 
Stranger  had  been  Tenant  to  the  Pr* ct'^f ,  and 
the  Baron  arid  £eme  had  been  vouched,  the 
fceme  had  been  bound,  arid  this  is  a  ftronger 
Cafe.     StiL  319.  Locker  and  Palfryman.  But  ft 
was  the  Opinion  of  Chief  Jnftice  Brtdgman  in 
B.C.  Sid.  1 1.  That  a  Feme  Covert  ought  to  be 
privately  examined  in  a  Ctfynrhon   Recovery, 
but  (aid,  the  Practice  was  otHerwife;  but  it  was 
a  Fault  and    ought  to  be  coire&ed;  yet   the 
Recovery  paflfed  without  Examination  :  And  fo 
is  my  Lord  Coke*  Opinion,  ioC*.  45., in  Pcr- 


tingtorSs 
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tittgtons  Cafe,  That  the  Wife  had  ufed  to  be 
examined  upon  a  Recovery,  and  a  Dedirnus  iV 
teftatem  granted  to  take  her  Examination  upon 
the  Con  u  fa  nee. 

Baron  and  Feme  feifed  to    them  and   the 
Heirs  Male  of  the  Body  of  the  Baron,  the  Re- 
mainder in  Tail  to  B.  the  Reverfion  to  the  right 
Heir*  of  the  Baron ;  the  Baron  levies  a  Fine ; 
the  Conufee  fufters  a  Recovery,  and  voucheth 
the  Baron,  who  Voucheth  the  common  Vou- 
^^"frchee:  Per  Curiam;  This  Recovery  (hall  bind  the 
O^td  omm  Tail,  becaqfe  he  comes  in  in  Privity  of  the  Tail, 
igiaupcm-  ^  ^  fr  Cuplejike's  Caf*.    The  Wife,  who  had 

an  Eftate  for  Life  with  her  Husband,  was  not 
vouched ;  and  though  the  Eftate  of  the  Wife 
is  not  recontinued,  yet  the  Husband,  *s  Vou- 
cher, (hall  he  |n  Judgment  of  Law  in  Privity, 
of  the  Eftate-tail  which  he  once  had;  and 
the  Eftate  of  the  Wife  by  the  Husband's  Fine  U. 
put  to  a  Right,  fo  as  the  Husband  comes  Ute 
as  fole  Tenant  in  Tail ;  Aliter  if  the  Baron  an«| 
Feme  are  feifed  to  them  *nd  the  Heirs  of  their 
two  Bodies  with  Remainders  over.    But 

An  Eftate,  is  made  to  Baron  and  Feme,  and 
to  the  Heirs  of  the  Body  of  the  Husband,  a 
Common  Recovery  is  had  againft  the  Baron, 
who  voucheth  the  common  Vouchee;  the  Ba- 
ron furvives  his  Wife,  and  dies'  without  Iffue ; 
this  is  not  good  to  bar  the  Remainders,  be- 
caufe  at  the  Time  of  the  Recovery  there  were  no 
Moieties  between  him  and  his  Wife ;  and  the 
Baron  had  not  Power  to  fever  the  Jointure,  and 
he,  during  the  Life  of  his  Wife ;  is  not  feifed 
by  Force  of  the  Tail,  fo  that  the  Precipe  being 
brought  againft  him  only,  the  Conveyance 
cannot  for  any  Part  enure  to  the  Eftate-tail,  or 
to  the  Remainder ;  to  al)  the  Eftate  it  cannot 
enure,  becaufe  the  Wife  had  a  joint  Eftate  with 

him 
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him,  who  was  no  Party  to  the  Recovery  ;  and 

for  a  Moiety  it  cannot  be  good,  for  there  are 

ik>  Moieties  between  Baron  and  Feme.  3  Co.  5.       <:..<>" 

Cws  and  Morgan's  Cafe. 

If  Baron  feifed  in  the  Right  of  his  Wife  for  Bargain  d 
life,  the,  Remainder  in  Tail  to  B.  the  Re-  goodTewmtA 
toinder  to  C.  and  the  Husband  bargains  and  **««P* 
tils  the  Land  to  another,  againft  whom   a 
fracife  is  brought,  whovoocheth  him  in  Re- 
toainder,  and  fo  a  Common  Recovery  pafieth? 
this  (hall  bind  the  Remainder;  although  not  the 
Wife,  becaufe  the  Bargainee  Was  a  good  Te- 
nant to  the  Pracipe.  1  RoL  AbY.  394. 

Where  Baron  and  Feme  are  vouched,  ir  (bait 
'lie  intended  to  be  in  the  Right  of  his  Wife. 
so  E  7. 1,  b.  And  therefore  in  Grofvenor  and 
IGjfi/sCafe.  1  Leon.  291.0.  318.  Four  Huf- 
wods  and  their  Wives  are  vouched  in  Recove- 
ry, and  the  Plaintiff  brought  his  Writ  of  Error 

Heir  to  one  of  the  Husbands;  he  ought  to 
ive  brought  k  as  Heir  to  owe  of  the  Wives:  ! 

In  Consideration  of  Marriage  the  Father  en-  Barm  and 
feofi  his  Son  and  a  Feme  fole  in  Fee-fiffipie,  &»"  t*8*  * 
who  intermarry,  this  is  not  within  the  Statute;  ?££*  ** 
u  H.  7.  They  after  grant  the  Land  by  Fine  to  //£*  "wfd* 
Ac  Father,  who  renders  to  them  in  Special  Tail;  tun. 
tMs  is  a  Conveyance  of  each  one  for  his  Moid* 
ty  to  the  Father,  which  Moieties  they  take  *U- 
tided  by  the  Gift  before  Marriage*  and  then 
the  Render  of  all  to  them  in  fpecial  Tail ;  as  to 
the  Moiety  of  the  Son,  which  he  had  by  the 
fine,  the  Gift  of  the  Father  to  the  Son  and  his 
Wife  is  within  the  Statute  of  n  ft  7.    But  as 
to  the  Moiety,  which  thfe  Wife  gives  by  the 
fine,  and  which  the  Father  renders  in  fpecial 
Tail,  this  was  not  within  the*  Statute.    The 
Baron  and  Feme  fuffer  a  Recovery  as  Vouchees; 

this 
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this  w  a  Foffcisure' wfi^Kia  th^  Statute  of  1 1  if, 
7,  Afw?  7*?#  tfh+Qnew  a&L  Jtajqgf.         ..  "1 

CmmmRecv  Baron  and  Feme  as  in  Right  of  the  Wife  (thp 

*?ff^!lf  *  **"*  ^^g  witWa  4^)  are  vouched*  and  they 

53b  i^J:'-  appear  by  At^rnsjr  and  vooch  o*ier„  and  fo  a 

>**  ty  Qudf-  CxjHnmon  Rtawety ..  is  had,;  this  Js  prror ;  far 

&m*  *ho*gh  her  .Husband  be  of,fujU  Age,  ^et  the 

-\Mtfe  beipg  ^kbi*  Agfii  fte  ought  to  appear  bp 

GiMftdiatv  £fi&  %7r3fc<  P.fyfyUattdandLef* 

Jtot* -fifth'. itoftft  A*.<rffc  a$^.4fotaa*»r.    C/sr 

i^ofc  3^.(:Bmvii^  Doubt  js  i$  t  he  Cafe  j  foe  the 

Appearance  by  .a  Fetna  Cevert^in  a  Rxcove,- 

*y^ti*wiAgfc  &%*&t^^  and 

though  ir,  giay:  b$i  Qbfa&pd*  jhaft  *he  Husband 
is  oCfull  Agp,.  ?mj  therefore  he  may  make  At- 
-tomey  fef  hi^felf  ^nd  his  Wif?,  rhe  Law  is  not 
k>;  fet  the  Rule  is,  that  the  Husband  cannot 
jgto&a*ray  or  lafe  the  Inheritance  of  the  Wife ; 
rbuiH  muft  be$ivgn  jqr  loft  by. hex  l?lf  or  ber 
owa.Aft,  amd|/(h^iWgbt  to  appear  jbjf  Guardiari 
\  1  jiot  withstanding,  tfefc  Mi  Age  of  the :  Husband, 

*r"         ■'«■  ,wWi*.to  be  jflitoed  f<«  (ponfenpity  with  her. 

\tftfmjft.i  Gfir  2pbk  3J53w^.A{;^overy'fuflfcred  by  Ba- 

'on\   •*  ;«»*  ttfcf  J?eme,<tf  tb*  I*nd  of/the*  Wife  is  4s 

flMj^-tobi^jtt^JEiijht  of  the  Fexpe  Caveat 

-hystbs  Ctffto**  jQf  ^o^tf**,  as  a  Fipe  at  Coiq- 

; rata  &awf  Vide .  cbei$  Inch  Cuftom  ?s  to  1paksf 

t  *=  •  Hxteoitay  hy  Dtfmih. 

iifitht  B^ron-,  lfrfe  by  Defalt  the  FeefimpJe 
'landf  of  the  Wifr,  she  Wife-  had  no- Remedy 
jfcm  by  a  Writ  $f  Rifibt;  but,  by  the  Statute  of 
JV.z.  cef.  3.  fe4  ;fl>ali  have  a  C**  in  vita. 


#wp,XlV.   Of  Mwnmentl&t.  in 

r ;  If  a  •ftccovsry  be  hod  agaiift  Baton  atul 
Feme,  Tenants  for  life  by  Dfefeblt,  they  m*y 
hniQmdepdefaruit*  a  /*/8.  Wo.  by  Stat.W. 
*.(,f  and  afcer  hi*  Death  fh«  may   have  a 

Qmdei  deforce  At.      '  "  --  *  '  i 
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CHAP.    XIV. 
Attornment;. 


m     «l      it 


tifrntflef  tbt  Husband  ¥tXVi$e  fiaU  ammnt 
*>  at*  Attornment* .  Avowry  for^&ait  out  of 

•dtiff.s  Land, ;  in  telfoft .  Nam  it  oUght  to  fr< 
Mere  and  to  what  Purpofes  a  Feme  Coveft 

xfatt  be  fiud  a  Uiffttfoteft  without  her  prefer 
M  or  Entry,  and  where,  and  to  what  not. 

-  What  Aft  of  the  Husband  jhdh  be  aDifton- 

■■  tmmce  of  the  Land  of  the  Wife*  and  what 
net.  What  was  a  Discontinuance  at  the  Com- 
mit Lain:  When*  a  Defiant  caft  during  the 
Overture  fiaJimoO  the  Entry  of  th$  Wife  or 


,'  ) 


I  Have  confidered  what  Alterations  have  beeta 
made  by  Intermarriage,  as  to  Eftates,  Leafes, 
Chatties,  Afticw  and  **hafc  Thibgs  of  the  Wife 
accrue  to  the  Husband  by  the  Intermarriage, 
W  tfh^t  Change*,  Ads  or  Forfeitures  made 
V  the  Husband  bind  the  Wfre  br  rtot  after  brs 
fitok.  Th*  netft  Refleanons  flfell  be  briefly 
*foch  Tidesaattfticefn  real  A&tons  of  Eftates, 

*  Attornment,    Oiffeifin,    Remitter,  and  the 
lie. 

K  a  Feme  gr^tit  a  Reverfiori  to  a  Man  in 
**>  and  marry  the  Grantee,  the  Leflee  attorns 

I  .  ■  '        "  to 
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to  the  Husband ;  this  is  a  good  Attornment  Itt 
Law  to  the  Husband*  i  Inft.  3  20. 

If  a  Feme  fote  make  a  Leafe  for  life  or  Years; 
seferving  Regit*  and  grdnteth  the  Rcverfion  in 
Fee,  and  taketh  Husband,  this  is  a  Counter- 
mand of  the  Attornment,     t  In  ft.  310.  b. 

If  there- be  Lord  and -Tenant,  and  the  Te* 
cant  taketh  a  Wife,  and  after  the  Lord  grants 
the  Service  to  the  Wtfe  arid  her  Heirs,  and  the 
Husband  accepteth  the  Deed,  in  this  Cafe  after 
the  Death  of  the  Husband,  the  Wife  and  her 
Heirs  fhall  have  the  Services,  &c.  for  by  Ac- 
ceptance of  the  Deed  by  the  Husband,  this  ts 
a  good  Attornment,  &c.  albeit  during  the  Co- 
verture the  Services  (hall  be  put  in  Sufpence. 
Lit.  559. 

-    A  Feme  Covert  is  compellable  to  attorn, 
-I  Roll.  Abr.  296.  / 

If  the  Husband  accept  the  Grant  of  a  Re- 
veriion,  this  fhall  amount;  to  an  Attornment* 
IOC0.42.  L/m»/w'$  Cafe.  r 
■-  A  Feme  may  be  Attorney  to  deliver  Seifiri 
to  her  Husband,  and, the  Husband  to  the  Wife. 
1  Inft.  52.  By  4  Ann.  cb.  16.  Attornment  is 
rendered  unneceffary  in  moft  Cafes.    See  the 

»  » 

Avowry.  Vide  Rem • 

v    If  the  Husband  be  feifed  of  a  Seigniory  in 

the  Right  of  his  Wife,  Cpnufance  ought  not  to 

be  made  of  Rent  as  Bailiff*  to  the.  Husband  a- 

lone,  but.  as  Bailiff  to  them  both.     12  R.  2.  Ar 

wowry  $9*  Contra  14  //.  4  Avowry  1^8. 

Avowry  *>  h%       If  LefTee  for  Years  be,  rendring  Rent,  and 

made  in  the    the  Reversion  defcend  upon  a  Feme  Covert, 

N*m$ofB*-  and  after  the  Rent  is  arrear,  and  the  Baron  dt- 

rmvtFmi.  ftrainSj  and  the  Leffee  brought  Replevin,  the 

1  Husband 
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feusbancf  ought  to  avow  in  the  Name  of  him- 
Jclf  and  his  vVife,  and  not  in  the  Name  of  him- 
felf  alone;  for  the  Avowry  is  to; fee  ftiacle  ac-» 
Cording  to  the  Reverfiori,  which  h  in  the  Wife. 
iMlAbr.^i%.  Wife'ixA  Bennet. 
•  .         •  ... 

\  In  Replevin,  Def.  ut  Uallivus  H.  &  A.  uxorif 
m  cognovit,  &c.  Quod  ante,  c^c.Willielrhui 
tfiAjeifitus  defeptepi  acris  paftura\cittnpe1rtiH* 
H  D.  unde  locus  eft  parcelld  in  dominico  fuq  Up 
%ftodb&}enuit  de  prdd;H.  &  ,A.  tft.  fcjjtfdg 
fytojuo  de  D.  in  Com,  prqd.  per  fidelfta$?n  & 
ttifrtt.  i  d.  ad  Feftvm,  &c.  Nee  non  per  fetvi- 
tjm.ffttjt.feB.  ad  Cwriam*   &c.  dt  quq  qui- 
'imBanerio  quidam  R.yf.fuitfetfiius,tirifeodo9 
titfiefcifittts  per  nomeh*  &f,  per  quoddam  fcripr 
$*jptini  indenian  geren.  dat.  tali  dte&mnb 
ftfwtquendam  R.  %.%f  prad*  A.  tunc  uxorent 
#u.ie,eodem  Manerio  h  abend.  &  tenetid.  prf 
tomno  vita  naturalis  ipfiut  A.  ad  quod  quiderb 
fajfiimentum  prad.  tenens  pofted  &  atite'y  &$. 
AudD.prad.fe  iifdem  R.  S.  &  A.  aitornavit 
yuvrum  pratextu  idem  R.  &  A.  fuer.  feifiti  dt 
Amnio  prad.  cum  tertin.  in  dominico  }uo9  &c* 
Wtemino  vita  ipflus  A#  Ipfif que  fie  feifiti  frai. 
%  thiit  ac  praditta  A.  ipfum  fupervixit,  &  fe 
!  *wit  intus  ac  fuit  inde  fola  feifita  in  dominie* 
«  it  libero  tenement o  prq.  termino  viipt  fua.    J£r    . 
fcfafo.  percepit  virum  prad.  H.  per  quod,  &c. 
^  tpiibus  fervitiis  fuer*  feifit.  per  manus  &  in 
jptiffius  A.  &  fie  cogpovit  pro  redditu.\  Ex 
Wwufcripu  ilfr/.Brownloe,  Trin  i pElizi  Rot. 
543* 
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Wbeff  and  typbqf  Pproyfj  "a  fie/ft  Coveft  fiat 
tr  Entrji  aadvijer£.and[\tf)  vifyai  *oft  \>x 

It  is  regular] 

i  pifl^iforfeTs' 

cureffient  prei 

greement  Tub! 

or  proper  Afl 

if  ffie  bi^tX 

batfd'tti  a  Diffi 

IfequSntly  ftia'll 
But  it    il  U 

ftall   not  be' 

f^u'shana'  j  as  i 

\he  Uft  of  th 

Tore^i  fcy  tWi 

foVagJeedurii 

Writ -ii  void- 

iJKftiforefs,.  u 

If  after  the  Death  pf  khe  Husband  ffie  agree  * 

tha  Difleifin,1  fiie  flrairbe  a  Diffeiforeft.  "„"" 
If  -B'irrcln  and  Feme.ehrer  intd  Land  in  th 

Right  of  the  Wife,  whe/e  ihe  had  ho'  fcighi 

the  Fcule  is  no  I>iffeifofe[s  for  it  ffi'ali  be  ta 

Itchro'oe  the  Aft  of  the  Husband  only; 
KmiCrtwrt         A  ¥em*  Covefjt'  caririot  mate  a'  Difleifin  t. 
«««rtm«i««  the  Ufebf  her  HttsbWd.  8  fr  6. 14.  k'.  Curia 
m'Tib*      For  »1*t«"Igh,flw>«  in  Effate  oy  ter  in  try 
E^&nl       y*t  Qfc  bad'not  Power  to  difpofe  of  it  to  atio 

'ther,  being  Covert;  ds  ffie  ought,  if  file  make 

a  Difleifin  to  the  Ufe  of  another  j  but  c'ontr, 

31  H.  7. 3  5.  So  a  Feme  Covert  cannot  difleifi 

a  Man  to  the  Ufe  of  a  Stranger. 

Tf  a  Man  take  a  Diftrels  for  Kent  iffuing  ou 

•of  the  Land  of  a  Ferie  Covert,  and  the  Barer 

an* 
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and  Feme  make  Refcotis,  they  bcih  are  Diflefe. 
(brs.    21  £;  4.  53*  '  *    . 

'  If  the  Husband  difcontirine  the  Land  of  Lis 
Wife*  the  Wife  being  in  Foifeffion  tad  tiifagreet 
big  td  rhe  Fe&flment  tlaiming  her  firft  Effete,  fhfc 
is  a  OJflfeifoflers.  '•!        . 

Note;  It  the  Hmsband  dvffiafed  one  to  the 
Vfe  of  Jril  Wife,  no  Agreement  of  the'  Wife 
ftftll  be  laid  to  the  Difleifin,  for  khat  ibetml  > 

itaH&grtb  during  Covermrei  Ex  Makuftfift. 
ifrf*  SKWftfoe.  *'fJ*  vu  --/ 

*  Notaj  /rt  Irefpvfs  ad  nmam  nffynntfontht 
jD*f.  {latitat  UUr am  7e*emenium  ipfiui  Bef.  & 
fe  arxortj  *4tirinjure)  UPc*.  Ad  qmd  Quer.  dit- 
ty qui&  Jjpfefitit  Jeiftus  jpiiufym  ditfiijit7  pit  Jit 
Baron  ad  ufnm  uxoris  per  quod  fi^  foijh.far 
ii]ftffinart,&  $ubd  difeifa Winter  &  Hefp* 
tot  ftitimi  mentionem  tfe  tyteement  rfw ffevk 
ll  AtfeffinatiK  '  Qv&re> »  c&t  atiter  d?ejtrmgw> 
Def.  rk*i  fit  dirt  few  Freihtfd  &  Travtrfi  te  zkf* 
Pfik     E*  *to>cfcript  Mri  Brovmlot. 

D5fcohthit»£nce.  :  ••••*•  r- 

tfifer*  /j«i  what  AB  ly  the  Hush  and  wat  <a 
'   Bifcbntiwiance  ojf  the  'Land  of  the  VPtfe  at 
the  Gtiifttnon  Ltviv,  and  what  flail  be  a  DiJ- 
continuance,  and  what  not.  '    ' : 

If  a  Ma*  Be  feifcd  tff  Lands  in  the  R.ig.Ht 
bf  <fee  Wife  fa  Fee,  Tail  ot  far  Life,  and  tfcere- 
W  enfeoff  another,  and  difeth,  the  Wife  may 
tet  ente'r,  b&t  itiuft  enter  her  A&lota,  ifrbith 
k  called  a  Cat  in  vita,  (ft  a  Surcui  in  vita,  fat  Stat. 9 2.  H.8. 
♦he  Heir ;  this  was  at  Cemmoh  Law  before  tbe  cap.  28. 
Statute  6f  3  2  1ST.  8.  c.  ?8.<  J  «*?/  c^' 

But  no'*  by  that  Statote  the  Wife  and  her  ^^^% 
fiffirt  aftAr  the  Death  <rf  her  Hu&banidjnay  en-  viftmivwu** 

O  a  ter  of  the  Mio*. 
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ter  in  the  Lands  or  Tenements  of  his  Wife, 
notwithftanding  the  Alienation  of  the  Husband* 
So  it  is  where  the  Husband  and  Wife  are 
jointly  feifed  to  them  and  their  Heirs  of  ati 
Eftate  made  during  the  Coverture,  and  the 
Husband  makes  a  Feoffment  in  Fee  and  dieth, 
the  Wife  may  "flow  enter  by  that  Statute,  al- 
though it  was  t  the  Inheritance  of  them  both; 
So  it  is  if  the  Feoffment  be  made  by  the  Ba- 
ion  and  Feme  (albeit  the  Words  of  the  Statute 
be  by  the  Baron  only)  for  in  Subftance  this  is 
the  Aft  of  the  Husband  only.  If  Lands  be  gi- 
ven to  Baron  and  Feme,  and  the  Heirs  of  then; 
two  Bodies,  and  the  Husband  makes  a  Feoff- 
ment in  Fee,  and  dies,  the  Wife  is  holpen  by 
the  faid  Statute. 

But  note ;  If  the  Husband  levy  a  Fine  with 

Proclamations,  and  dies,  the  Wife  muft  enter 

or  avoid  the  Eftate. of  the  Con u fee  within 

five  Years,  or  elfe  (he  is  barred  for  ever   by 

Stat.  32 H.  8.  the  Statute  of  4^7.    For  the  Statute  q{  $% 

helps  the  D#/-   jjm  g.  doth  help  the  Difcontinuance,  but  riot 

TT"?S?    the  Bar;  and  the  Statute  fpeaketh  of  a  Fine, 

but  not  the       ,  *  P      r.  •  .  . •  _    «\  .       #  * 

gt^  but  not  of  a  Fine  with  Proclamations.     1  Inft. 

32<J.     ■      < 

Note  ;  Of  Things  that  lie  in  Grant,  as  Rents, 
Commons,  &c.  there  can  be  no  Discontinu- 
ance. 

J.  B.  and  Jane  his  Wife,  being  feifed  of 
Land  to  them  and  the  Heirs  of  the  Body  of 
J.  B*  the  Remainder  to  Ed.  B.  and  the  Heirs 
of  his  Body,, the  Remainder  to  IV.  B.  in  Tail, 
the  Remainder  to  G.  Edwards  in  Tail,*  the  Re- 
mainder to  the  Right  Heirs  of  J.  B.    J.  B. 
-  arud  his  Wife,  and  IV.  B.  the  third  in  Remainder, 
joined  in  a  Feoffment  with  Warranty  to  Af.  K. 
What  ha  Dif~  and  after  the  faid  Baron  and  Feme  levied  a  Fine 
continuance,     to  M>  K.    i.  Whether  the  Feoffment  be  a  Dis- 
continuance 
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continuance  of  the  Eftate-tail?  Per  Curiam:  tt 

is  a  Difcontinuance,  and  the  joining  of  William 

does  not  binder  a  Difcontinuance,  becaufe  there 

is  an  intermediate  Eftate-tail  in  Edward,  which 

is  difcontinued.     2.  This  Feoffment  and  Fine  As  u  the  R& 

to  the  fame  Perfon  make  but  one  Affurance  j  maindtr* 

and  when  the  Wife  is  barred  and  her  Eftate 

deftroyed  by  the  Fine  that  fhe  cannot  enter, 

thofe  in  Remainder  cannot  enter,  but  are  as  at 

Common  Law.    Cro.C0r.32z.  King  and  Ei- 

wards. 

If  a  Woman  Inheritrix,  who  hath  a  Huf-  The  Wife  may 
band  within  Age,  and  he  being  within  Age,  *****  aJUf  *>** 
ntits  a  Feoffment  in  Fee  and  dies,  fhe  may  en-  Husb*»ddU$ 
ter,  and  fhe  fhall  take  Benefit  of  the  Nonage  of  *  *""** 
the  Husband;  for  the  Heir  of  the  Husband  can- 
not enter,  for  no  Right  or  Title  defcends  to  him. 
A  Baron  feifed  of  Land  in  the  Right  of  his 
ife  makes  a  Feoffment  in  Fee  upon  Conditi- 
on) and  dies ;  if  the  Heir  enter  upon  the  Feoffee. 
for  the  Condition   broken  (as   he  may  ,•)  for 
*ough  no  Right  defcended  to  the  Heir,  yet  the 
Title  of  Entry  by  Force  of  the  Condition  de- 
fends to  him :  The  Entry  of  the  Wife  is  con-  blfcontlnuance 
geableupon  the  Heir,  for  by  his  Entry  he  hath  h«w  defeated 
voided  the  Feoffment,  and  fo  defeated  the  Dif-  £%%%* 
continuance,  and  his  Eftate  vanifheth,  and  ^Condltmho* 
™te  vefteth  in  the  Wife  without  Entry  or  ken.\ 
Claim. 

If  Baron  and  Feme  make  a  Leafe  for  Life  by  Difcontfauam 
**&  of  Lands  of  the  Wife,  if  the  Feme,'  after  or  not  by  the 
the  Death  of  the  Baron,  agrees,  it  is  no  Difcon-  A^™?*  4- 
^ance-  but  if  fhe  difagree,  it  is  a  DifcontU  "»ir4* 
fl^nce.    Cro.Car.  406. 

K  a  Man  feifed  in  the  Right  of  his  Wife,  let-  , 
toh  the  fame  Land  to  another  for  Term  of  hi* 
J*>  now  the  Husband  hath  again  the  Rever- 
ft°aof  the  Fee-fimplej  if  the  Husband  dies,  U- 

O3  ving 
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ying  the  Wifip  ;nd  the  Tenant  for  Life,  and  thq 
Rcverfioq  defcend  to  the  Heir  of  the  3arot*,  and 
be  Jfant  the  Reverfion  to  another  in  Fee,  an<\ 
th$  Tenant  attorns,  and  then  the  Tenant  fa* 
r&*t  it  At  s  life:  dies,  and  the  Grafitee  of  th$  Reverfioq 
pifcotrtivtMM*  eaters,  this  is  po  Pifcontinuance  to  the  Wife* 

but  file  wty  well  enter  upon  the  Grantee,  be- 

KqfotHe  Grantor  had  nothing  at  the  Time  of 
e  Grant  in  the  Right  of  the  Wife,  when  h$ 
rtd4e;the  Grant,  of  the  Reverfiop.    Lit.  Seel, 
639.    But  if  the  Baron  and  Feme  in  fuch  Cafe 
pirt  la  a  Lwfe  by  I)«ed,  the  Reverfion  is  not 
difcominued,  but  remains  in  the  Wife,  and  yet 
it  was  at  Common  Law  a  Difcontinuance  for 
We* .  . 
WkatUamf-     If  Sa/Qft  and  Feme,  Tenants  in  fpecial  Tail^ 
i*ntinuanc9%     and  the  Husband  aliens  in  Fee,  this  is  a  Dif- 
z!*tf  *j*eL     continuance  Of  the  Tail,  for  heisfeifed  of  all 
fnfffedt'  i«Ny.    8  C9.  71.  G^/^s  Cafe. 
Force $f  the         Bw 'if  the  Husband  be  feifed.of  Land  fa 
3*//.  the  Right  of  the  Wife  in  Tail,  and   alien  in 

Fee,  this  iis  not  any  Difcontinuance  of  the  Tail, 
for  he  is  pot  feifed  by  Force  of  the  Entail  1  Infi. 
'326. 

'  1 1  If  Lands  are  given  to  Baron  and  Feme,  and 

to  the  Heirs  of  the  3ody  of  the  Baron,  and  the 

Husband  makes  a  Feoffment  in  Fee,  this   is  a 

'..  Difcontinuance ;  for  the  Hqsband  is  fejfed  by 

$lta&  Force  of  the  Tail,  and  fo  it  fiiall  be  pkaded, 

p  Car.  B.  R.  King  and  Edwards. 
*'■  If  Tenant. for  Life  he,  the  Remainder  in 
v'  Tail,  and  he  in  the  Remainder  enter  upon  the 

Leflee,  and  diffeijfeth  him,  and  makps  a  Feoff- 
ment over,  this  is  not  any  Difcontinqancp,  be- 
eaufehe  is  hot  JTeifed-  by  Force  of  the  "Jail. 
ittih  ijac.  B.R.Morlidge  and  White. 

But  if  the  Leflee  for  Years  be,  the  Remain* 
<dter  in  Tail  to  J.  £  and  J,S.  enter  upon  the 

Leflee 
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tfc$  apd  mak^es  ^  J.eafer  for  Lib,  jo*  F^off* 
(pntri^  JPee,  this  U  $  D^fcontinuapce,  for  he 
ru  fifije^  by  force,  of  t^  T?U,  at  the' Time  of 
ie  fjttffywt.  Pafcfc.  j  i  idL  $.  R.  Sir  Kenelm 
^  yd  Jordan.  \\.  .*  *  '  \y "  ~  . 
Ifjferop  feifed  pf  a  Popjfeold  in  the  Right 
If  tbq ~Wif$  wiUf^rr^ndp  $  to  the  Ufg  of  an- 
ther in  Fee,  \*fho,  fy^cjpiyf^d  adcordjoly,  tl)is 

opt  any  DifcQntih^apce  t$  t&c  Wif^.  '4  &•  *£• 
p//v£  qn$  Difrlej.  •'I  ' . 

Th?  Hp$band  difcpptjaijefc  a^d  fhe  Wife  it 
ft^tftji  the  Kiqg  tygU  hayjs  tjbe  Right  of  thp 


;Ppffi(»ptf..  .v         • .    i    . 

t«B  tfo  &mry  tf  tk.  $Wh  a**  Whir*,  npt. 

i  '  *  '-    ,       •  '      * 

If  a  Eptne  Iblp  fa  ffffcfJ  of  I^nds  in  Fee,  Wfat+Jb*] 
tofwdiffeifed,  ^theptofith  Htiffa9&  in  thif/^  "jMp 
U  thp  ftp  ri  *&  >  in  Wt  of  the  31*  A; 

fared  of  the  pi/Teiffqr  jn  fh^t  Cafe  fball  take  a-  <f  *&  wife, 

Way  the  Entry  of  the  Wife  after  the  Death  and  when  **& 

of  tbe  Husband,  becaufe  when  fhe  was  fole,  fhe 

might  have  entred  and  recontinued  the  Poflef- 

fion;  and  it  fhall  be  accounted  her  Folly,  that 

ft»e  would  take  fuch  an  Husband  which  would 

sot  enter  before  the  Defcent :  But  there  if  the 

^oinan  'werer  within  Age  at  the  Time  of  In* 

taking  Husband,  then  the  dying  feifed  (ball  not 

after  the  Death  of  the  Baron  take  away  her 

Entry,  becaufe  no  Folly  can  be  accounted  in 

her,  fiie  being  within  Age  when  fhe  took  Hufc 

band,    and  after  Coverture  {he  cannot  entCff 

JvifhQyt  tier  Hpsband, 

04  M' 
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An4  $  tVi^  Baron  and  Feme  /'»  Droit,  oi  the 
Wife  have  Right  and  Title  to  enter  into  Lands 
^hich  another  hath  in  Fee  or  Tail,  and  fuch 
Tenant  dies  feifed,  the  Entry  of  the  Husband 
ii  takep  away  upon  the  Heir,  which  is  in  by 
Defcenc : '  But  if  the  Husband  die,  the  Wife  m?y 
well  enter  upon  the  Heir,  for  that  no  Laches 
of  the  Husband  Ihall  turn  to  the  Prejudice  of 
the  Wife  or  her  Heirs,  i  Inft.  246.  a.  b.  and  fo 
9  H.  7.  24.  Difleifee.  goes  beyond  Sea,  or  mar- 
ries, where  a  Defcent  is  caft  during  the  Cover- 
ture or  Abfence,  this  (hall  bind,  becaufe  it  was 
a  Default  to  go  or  marry  when  he  was  diffeifed. 
When  Entry  If  a  Difieifor  die  feifed,  and  his  Heir  enter, 
#/  Diffeifee  is  who  endows  the  -Wife  of  the  Diffeifor  of  a 

*gZbmT  third  Part  of  th?  Land>  as  to  th*  p*rt  affi8ned 

tf  tbeLiffeifir in  Dower  prefently  after  the  Wife  entreth  there- 
afur  Endow-  ditto,  the  Difleifee  may  lawfully  enter  upon  the 
tn*nttnotwjth-  PofleflGon  of  the  Wife  into  the  faid  Part*  be* 
tending  tfo  cayfe  when  the  Wife  hath  her  Dower,  {he  fliall 
flW^t*  ;       be  adjudged  in  immediately  by  the  Husband, 

?nd  not  by  the  Heir;  and  as  to  that  the  Defcent 
*  is  defeated,  and  &£  is  in  by  a  Title  paramount 

the  Defcent  and  dying  feifed*  1  InjU  240,  241. 
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C  H  A  P.    XV. 

Remitter* 

*fbe  Nature  and  Reafon  of  Remitter.  What 
ABjhaS  be  a  Remitter  to  the  Wife.  Remit- 
ter wrought  by  a  voidable  Eftate.  Remainder 
expeliant  on  an  Eftate  for  Life  works  no  Re- 
mitter. Notwithftanding  what  AEts  and  Alie- 
nations by  the  Husband  the  Wife  Jhall  be  re- 
mitted. Of  Remitter  by  Acceptance.  Where 
the  Wife  being  remitted  during  the  Coverture 
may,  after  the  Death  of  her  Husband,  wave 
the  Remitter,  and  where  not.  No  Dif agree- 
ment of  the  Husband  Jhall  deveft  the  Remitter, 
and  the  Reafon.  Where  a  Warranty  defend- 
ing on  an  Infant,  or  a  Feme  Covert,  Jhall  be  a 
Bar,  and  where  not.  Where  the  Baron  and 
Feme  jhall  be  Joint-tenants;  and  where  by 
Intireties,  and  where  by  Moieties,  with  fever al 
Cafes  to  iUuftrate  that  curious  Learning;  and 
how  it  was  at  Common  Law,  and  how  it  is 
now  by  the  Statute  of  Vfes. 

BAron  and  Feme  Tenants  in  fpecial  Tail, with  Where  d* 
Remainder  over,  the  Baron  difcontinues  by  Wife  is  f- 
ftne  or  Feoffment,  and  then  takes  an  Eftate  mUuJm 
back  to  himfelf  and  his  Wife  in  fpecial  Tail, 
by  this  the  Wife  is  ipfo  faBo  remitted. 

Tenant  in  Tail  before  the  Statute  of  27  H.  8. 
made  a  Feoffment  in  Fee  to  the  Ufe  of  his 
Wife  for  Life,  and  after  to  his  Son  and  Heir  in 
Fee;  then  the  Statute  is  made,  and  the  Baron 
and  Feme  are  dead,  the  Iflue  (hall  not  be  re- 
mitted, and  this  for  the  Violence  of  the  Let-  Expncatton  ef 
ter  of  27H  8.  So  if  a  Feme  have  Right  of  the  Statutes  of 
Unds  difcontimjed,  where  his  Entry  was  not  *7  H.8.  and 

law-  3*H*8' 
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lawful,  if  fhe  come  to  that  Land  by  way  of  an 
Ufe  raifed  our  of  thjt  Eftafc,  J^e  {bail  not  be 
remitted,  for  the  muft  be-  In  of  the  Eftate,  as  (he 
was  of  the  Ufe ;  but  now  by  the  Statute  of  32 
H.  8.  it  hath  changed  (he  Reafon  of  this  Cafe, 
which  hath  given  the  Wife  Entry"  3gai»ft  bar 
Husband's  Fine ;  fa  t^at  now  by  the  ufe  raifed 
to  her  out  of  fuch  Eftate,  (he  is  not  in  of  an 
Eftate  difcontinued,  but  of  ap  Eftate  whereupon, 
after  the  Death  of  h?r  H  us  hand,  ftp  might  have 
jre-enter'd.  Now  *s  upon  Reentry,  in  fuch 
Cafe  where  the  Eptry  is  lawful,  fhe  is^eroittcd; 
fo  where  an  Eftate  is  convey M  to  per,  and  bin 
her,  though  by  the  Statqce  her  pntry  being 
lawful,  fhe  fhalj  be  adjudged  jn  of  her  beft 
Eftate,  her  Remitter  being  Jijftratio  kgitima, 
though  not  aElualit.  Hob.  25  j,  zf6. 
WheretleBa-  A  Woman  feifed  of  L^qd  in  Fee  takejh  Hut 
r<mdifcgwun»es  ba^  wh0  aliens  the  famp  LjncJ  fo  jgpotbff  in 
V*M**J*  ^cc»  !^e  Alienee  lets  the  ftme  f-and  tq  tfie  Ba- 
WfatbeWtfe  ron  *n(J  F^nie  for  Term  of  the|r  Liyes,  lie  is 

remitted,  though  it  be  by  Peed  imJgn^edj  ?nd 
though  there  are  09  Moietips  between  Ba- 
ron and  Feme,  yet  this  i?  #  Reroiftef  prefgpfly: 
So  Eftate  granted  by  Intermarriage  may  befuffi- 
cient  Eftate  tp  gpin  a  1^ emitter,  3$  ^Jl  as  ^n 
Eftate  rajde  tp  ^ron  and  Feme  (ball  work  a 
Remitter ;  and  (be  vi  remitted  in  jlje  life  qf 
Difcontinuor,  b$cpuie  fte  hath  a  pj^JT^t.Rjgbi; 
but  not  fo  of  the  Jffue  in  T*\L 

Tenaqt  in  T?il  difcpqtiniuie?  tfye  TaiJ,  and 
hathlflue  a  EJapgfuer,  eddies,  the  Qaugbtsr 
being  of  ful)  £ge  t^eth  Barop,  $$4  *He  P& 
contuse  Riake$  #  ^eJpafe  qf  jh&  f  9  jfofon  apd 
¥$&&  far  their  Ljvpg;  t/iis  \s  a  R emitter  fo  the 
Wife,  ?nd  the  Wife  is  iq  fo  Ebi$e  of  tfye  T$- 

ibmetfltll  U  lift.  Sett.  6ni.  '  '   '       . 


tfiu  t*  Tail, 

ute*E»f 
itfttf,  m  L**fe 
Uberswdhtr 
BmAmtdhy 
thtVif***- 
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A  Woman  feifed  of  Land  in  Fee  takts  Hu£ 
and,  who  aliens  the  fame  Land  to  another  in 

ee,  (and  though  it  be  by  Fine)  yet  (hat  fhall 
not  hinder  the  Remitter ;  becaufe  a  Feme  Co-  Where,  ufm  * 
vert  is  not  to  be  examined  upon  any  Fine,  but  Difcontin**** 
then  fee  and  her  Husband  pafs  foftie  Eftate  or  b  ***  B*** 
Intercft,  or  releafe  her  Right  by  a  Fins  of  Land*  %;™\fi 
or  Tenements;  and  therefore  if  the  Husband  Render  n  0m 
ivy  a  Fine  of  the  Wife's  Land,  and  the  Conu-  WfcjhaSh* 
fee  grant  and  render  the  Land  to  the  Husband  *  Remitter  i* 
vA  Wife,  although  the  Wife  be  npt  Party  to  *£•  . 
the  Original,  nor  to  the  Conufanqe,  and  the.re-  ^*  jJJT  h 
fare  cannot  take  any  prefent  Eftate,  bijt  by  Re-  a  voidabU 
mainder  only ;  yet  it,  works  a  Remitter,  find  the  Eftat*. 
Grant  and  Render  is  not  void,  but  voidable 
l»Jy  by  Error.     I  fofi.  353. 

If  the  Baron  difcontipues  the  Land  of  his 
Wife,  and  after  takes  back  an  Eftate  to  him  and  ' 
his  Wife,  and  to  a  third  PerfoB,  for  their  Lives, 
win  Fee,  thi*  is  only  a  Remitter  to  the  Wife  Remitter  fe* 
for  a  Moiety ;  and  for  the  other,  (he  tnuft  have  *  Moiey. 
iCui  in  vita j  and  Iris  Difagreement  fhall  not 
deveft  her  of  Remitter.    1  Inft.  356. 

Land  is  given  to  Baron  and  Feme  in  fpecial  Remitter  p 
Tail,  the  Baron  aliens  the  Land  in  Fee,  zn^  Husband  mei 
Mkes  back  an  Eftate  to  him  and  his  Wife  for  JJJ^JJJJ 
Term  of  their  Lives ;  this  is  a  Remitter  to  the 
fcron  and  Feme  maugre  the  Husband,  for  they 
are  one  Perfon  in  Law ;  and  it  cannot  be  a  Re- 
mitter to  the  Wife,  unlefs  it  be  a  Remitter  to        . 
tbe  Baron. 

The  Baron  difcontinues  the  Land  of  hi* 
Wife,  and  the  Difcontinure  is  cjiffeifed,  an4 
tfter  the  Diffeifor  lets  the  fame  Lands  to  Hut- 
fend  and  Wife  for  Term  of  Life  ;  this  is  a  Re- 
mitter to  the  Wife,  except  fhe  were  covinous 
to  the  DifTeifor :  If  fuch  Difcpntinuee  make  an 
pate  of  Freehold  to  the  Husband  and  Wife  by 

Deed 
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Deed  indented  on  Condition,  rendring  Rent, 
and  for  Default  of  Payment,  a  Reentry;  and 
becaufe  the  Rent  is  behind,  the  Difcontinuee 
enters,  then  for  this  Entry  the  Wife  {hall  have 
an  Aflize  of  Novel  Difleijin,  after  the  Death  d 
the  Baron,  againft  the  Difcontinuee,  becaufe 
the  Condition  is  defeated;  yet  the  Husband, 
with  his  Wife,  cannot  have  an  Aflize,  becaufe 
the  Baron  is  eftopped.  Litt.  Sett.  j6p. 
jUmtmderex-  And  if  the  Baron  difcontinue  the  Tenements 
paawtonB-  0f  his  Wife,  and  takes,  back  an  Eftate  to  him 

wSSkm       for  L5fe>   the  Remainder  t0  his  Wife  for  Life> 
fttmitttr.       this  ls  no  Remitter  to  her  till  after  his  Deceafe, 

becaufe  during  his  Life  (he  hath  nothing  in  the 
*  Freehold.     Se£t.6So. 

Baron  and  Feme,  Tenants  in  fpecial  Tail  up* 

on  Purchafe  of  the  Baron,  they  nave  Iffue  two 

Sons :  The  Husband  makes  a  Feoffment  to  the 

Ufe  of  himfelf  for  Life,  the  Remainder  to  the 

Wife  for  her  Life,  the  Remainder  to  the  fe- 

cond  Son  and  his  Heirs ;  the  Baron  dies,  the 

Feme  enters  and  makes  a  Feoffment  to  the  Iflue 

of  the  fecond  Son,  and  the  eldeft  enters  for 

Etit  remitted  the  Forfeiture  within  the  Statute  of  u  H.  7. 

ly  the  Entry    His  Entry  is  congeable,  and  this  Feoffment  by 

of  the  Feme,     the  Wife  (though  it  be  to  him  who  had  the 

Reverfion  in  Fee)  is  a  Forfeiture  within  the 
Statute ;  for,  by  the  Entry  of  his  Wife,  he  was 
remitted.  Sid.  93.  Jones  and  Philpot. 
Remainders  ^  Baron  and  Feme  are  Tenants  in  fpecial 
remitted.  Tail,  and  the  Baron  only  levies  a  Fine  to  the 
Ufe  of  himfelf  and  his  Wife  for  Life,  though 
the  Intail  be  barred  las  to  the  Baron  and  the 
Iffues,  yet  the  Wife  is  remitted  to  the  Eftate- 
Tail,  as  flie  fhould  have  been  by  an  Entry  af- 
ter her  Husband's  Death,  and  the  Remainders* 
which  wete  depending  upon  that  Eftate- tail, 

are 
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tre  like  wife  remitted:    Hob*  i$j,  i$p.    Dun* 
tomb  and  IVingfield* 

If  a  Man  feifed  in  the  Right  of  his  Wife  Wife  remitted 
makes  a  Leafe  for  Life,  the  Remainder  over  in  upon*  Writ  *f 
Fee,  intf  after  he  andhis  Wife  recover  the  fame  &*y  m  * 
•fcand^  by  a  Writ  of  Entry  in  the.  Po/l,  .againft    ° 
the  Leffee  for.  Life.    Per  Dyer  ?  the  Wife  ftall 
be  remitted,  as  well  as  where  a  Recovery  is  made 
to  Baron  and  Feme,  for  the  Recovery  counter- 
vails a  Feoffment.     Quare,  If  fte  fhaU  not  be 
popped  by  the  Record  ?    Moor,  yi.    ,  , 

The  Baron  difcontmues  tfye  Land  of  his  Feme 
in  Fee,  to  the  Ufe  of  him  and  his  Wife  for  Life, 
with  Remainder  over,  and  dies ;  the  Wife  en- 
ters, but  was  not  remitted,  notwithstanding  that 
the  Pofleffion  was  transferred  to  her  Ufe  t?y  the 
Statute  of  Ufes;  becaufe  the  Statute  feith,  he 
Hull  havq,  Pofleffion  in  fuch  Manner  as  he  had 
the  Ufe;  and  as  the  Ufemafces  no  Remitter,  *****  the  Vfi 
fo  neither  the  Pofleffiqn  transferred  to  it.  PJowd.  *?*£  m  *" 
AmjTownfend. 

Remitter  by  Acceptance.  . 

1  2W*,  15  Jac.  Rot.  988..  Duncomb**  Cafe. 
Baron  levies  a  Fine  of  the  Land  of  his  Wife,  and 
ilies;  the  Wife  accepts  a  Leafe  for  Years  of  the  . 
feme  Land,  and  refolv'd  it  was  a  Remitter.    V. 
tytr  171.  in  Margine.  " 

■  *  * 

Where  the  Wife,  being  remitted  during  the  Cover* 
tm,  may,  after  the  Death  of  her  Baron*  wave 
her  Remitter,  and  where  not. 

The  Law  fball  adjudge  the  Wife  in  of  her  bet-  ' 
toEftate,  as  by  the  Cafes  foregoing  may  abun* 
daatly  appear :  But  if  both  Eftates  be  waveable, 
there  albeit  the  Wife  is  prima  facie  remitted; 
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^et/ after  tJfe  Deceafe  of  Iter  Husband,  fite  irfay 
ele&  which  of  the  Eftates  (be  will.    'A*if  Land* 
are  given  to  BirenahdTeriie,  and  their  Hdirs; 
the  Baron  rriake*  a  febflfmebr  ft  V&,  tfce**sf« 
fee  gives  the  Land  to  the  BiWn  and  fertfej 
and  the  Heh-s-of  their  tVo  ;Bodies,  the1  Bared 
dies ;  in  tbft  6afe  the  Wife  rifij  eltfft '  wfaMb '-df 
thfe  Effctes  ffie  Ttfili     i  Infi.^iy.  ^  — "   -5 

•Sote79Wi*rt^    SArtrZ/andW^^'Cifej 
Wi!*wa$«tMJ:':   •       '^    •- -     •     -  •-■«•*,-• 
Powec  -6f  Sir  fc  U.:  Tfid;T&afit  £te«le*| 
That  Sft  fr/&::tai:<Nftrf  ft  $&  brthfclMub* 
&c.  liMydd  a  fcetfffifteht^hertof  to-tfcfetffii 
6f  hrmfelfaAd  Ae'D^rriarittett*  D.  fit  th&Tbim 
of  their  Ifvte  for 'her  Jbfofttfc,  dit!  Retaslkfdtt 
oyer  to;  &    Sir  #1  A  dret>,-  and  the  Ffcbi  eri* 
ter'd,  darrnfti$  it  for  her  JctfAtute.    Thd-P&i** 
........  tHFifejilfti;  that  thte  ftr*  Sir  ff  B.  befittebhil 

Feoffment,  (d\d  covenant  to  fiafai  fttfijd-'&  tfk 

..  tM  -Ufe  ctf  ftfnifelf  in:  TaB,;  the  Reminder  ^^Wl 

Wife  for  the  Term  of  Life,  the  Remainder  to 

H.  in  Tail,  and  after  made  the  Feoffment  prom* 

and  then  died -fidfs  Affile*  artd  (he  enter'd,  and 

was  remitted  claimingthe  Eftate  by  Indenturei 

The  Tenant  ftftins',  That  &e  Feme,  after  the 

Death  of  her  fi& fori ,  t»&r*a  2!*imitfg  her  £ftatt 

toffejflon and  for  Life'fty^heiWfiiierit,  and'dfemarred.    r.#V* 

*#*  mufi     "Cwrmw,  Tlie^Remitrtr  to  *he  Husband  cooM 

*■*  not  work  till  her  Husband  Was defcd  fkiit  IffiW, 

becaufe  till  then  the  Poffeffion  and  Right  did 

tiot  meebip  her.  ../•;.  '  ; 

z.  Becaiife  botjh  the  JSftates.  were  made,  to 

her  during  the  Coventoe,  regularly  after  \thd 

V^JH  *.  Death  of  her  Husband  {he  might  claim  which 

toZrRemS-  ****«  '&*  *oM  i  yeUfrthisGife  flfcftall  I*  in 

tit  nolens      fcer  RtfnflUer  nolens  voletih  to*  the  Benefit  rf 

voIods.  him  in  Remainder  by   Ae  ftrft  Conveyance. 


dtofW.  .  (ft  Remitter:  *<sj 

ki.  9}',"li'i5-  tfod  and  Shtrky,  and  ataed 
i'ifMEli'iit.  trb,jac.^9: 
[iHYfaltwerl.  b*  tenant  for  ti%  and 
t$  &rot{ihH  ftm* 'accept  ,6f; a  greater  Eftate 
of,him;lr\m  fc*Ve/W,  Vet  "after  the  "Death 
offl$  Birdh  fag :rffa.y '.waive  it'  arid  cfaith  het 

fcftMVfo  Lrftv  •*•&&&  3  8<J,  : '  • 

•  l.tefe5*'sdf  tltii'in  wi'uxdrls  for  heV  life, 
^eaKotenlin'tee'to  the  Ufe  pf  his 
#Mriite,J  tfie  Wife' '•»  'remitted," .and  is  not 
i*:JW>^^jf»A,,tale,  'Where  the  Entry  of: 
raff  Wife  was  riot  lawful';  for  /he  was  Tenant 
fcfVi),,Whicli  EAat^  wasdifcontirtued  by  the 
fto^t'bf  th'e  $arp'nl v  "'And  Sydenham's  £afe 
i&:  o.Jfe1fed  V»  «*r*  uxorU  of  a  Term  foFthe 
lift  of  Ae  Wife;  they.bojthfurrender'd  and  Ipok 
BaciclftelW  to  them1' and  a  third  Perfi.n ;  it 
fa,hiffA  that  thfc  Wife  wa^  hot  prefentl^*  re- 
««f4d/but  after  tfte'ft$ath  of  the  Baron  fl» 
fright  difagree  toxhe'^ate.    J 3  Leon,  9}.  -•   ,  — 

f  •  t  . 

' ,.0f  Difa&reemenii  fy  the  Baron* 
&>  tflftgt'eeiirent  of  t^ekusbahd ffialltfeveft 

fteR^tVfer. 5    "i  '•*•  ^.  ;:  ■; 

1.  Becaufe  the  Eftate  duc^e  to  tlie  Wifefwhich 
wttjftt  thl£  Remitter^  is  vani(h*d  arid  defeated. 
,  2,  Decaufeihe  is  teftored  to  her  ancient  and 

*}..  ftfehtittefii  ttfl'd  t6  (lie  Advancement  of  an- 
aeniRh$hts.  ... 

v 

Hfen.&tf?arr(inty,Aefrtncting  on  an  Infant  or  a 
'fyme  Covert  JbaU  be  a  Bar,  and  where  'not* 

Where  the  Entry  of  a  Feme  Covert  or  Infant 
knot  lawful,  when  the  Warranty  defcendetb 

on 
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on  her  during  the  Coverture,  the  Warranty  doth 
bind  them  and  her ;  and  the  Reafon  is,  becaufe 
the  Eftate  whereto  the  Warranty- Js  aqnex'd 
contiriueth,  and  cannot  be    avoided  .but  J>y. 
Aftion,  in  which  the  Warranty  is  a  Par. 

The  Father  Tenant  for  Life,  the  Itemainder 
to  his  Daughter  and  Heir  apparent  (a  Feme  | 
Covert) ,  in  Fee ;  the  Father,  makes  a  Feoffment 
to  divers  Ufes  with  Warranty,  and  after  ]pv;es. 
a  Fine  with  Warranty  and  dies,  the  Daughter,* 
by  Conferit  of  her  Husband,  enters  witlwn  the 
Year  after  the  Fine  claiming  the  l4n$  as  fcer 
inheritance ;  the  Entry  by  the  Feme  ohVy  by 
Confent  of  the  Husband  is  good,  and  the  .War- 
ranty defcending  upon  her  during  tfie.Cov$r- 
tufe,  where  her  Equcy  is  congeable, .  doth  not 
bind' her;  neither  doth  it  bind  the  Hu$b*nd, 
becaufe  it  defcends'  not  upon  him  ;  and  bejng 
void  to  bind  her,  {hall  not  bind  him*  Cro.  £/**>. 
f.Ji.  Atdes  and  Sympfoy. 
Where  tU  If  f  heHusband  bd  leifeH  of  Lands  iii  the  Right 

Warranty  of  0f  his  Wife,  and  makes  a  Feoffment  ifvFee  with 
Truant  by  Warranty,  the  Husband  dies;  this  Warranty  (hall 
'the  Cwrtefy,  not  bind  the  Heir  of  the  Wife  without  Affets, 
jbaM  be  a  Bar  though  the  Husband  be  not  Tenant  by  the 
to  the  Iffue  of  Courtefy.     i  Inft.  $66%     . 

'UbZ'£ot.and  If  a  Man  infeoff  a  ^oman  with  Warranty, 
Wbere*tbe  *hey  intermarry,  and  are  impleaded ;  upon  the 
Veme  pall  Default  of  the  Husband  the  Wife  is  received, 
vouch  her  (he  (ball  vouch  her  Husband  notwithftanding 
Husband.        t^e  Warranty  wa$  put  in  Sufpence;  and  fo  on 

the  other  Side,  If  a  Woman  infeoff  a  Man  with 
Warranty,  and  they  intermarry,  and  are  im- 
pleaded, the  Baron  (hall  vouch  himfelf  and  hit 
Wife  by  Force  of  the  faid  Warranty,    i  Inft. 

< 

4 

mere 
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Mere  Baron  and  Feme  JhiU  take  by  Intireties, 
and  tohere  by  Moieties. 

Baron  and  Feme  are  Joint-tenants,  and  after 
they  intermarry,  they  ffaall  take  by  Moieties ; 
but  of  Land  given  them  after  Marriage,  they 
take  by  fntireties;  for  Baron  and  Feme  cannot  Bamtni 
take  by  Moieties  during  the  Coverture.  I  let  F*m*can*<* 
Lands  to  a  Feme  fole  for  her  Life,  who  marries,  ^J£J*£ 
and  afterwards  I  confirm  the  Eftate  of  the  Ba-  ^J^^f 
ron  and  Feme,  Habendum  for  Term  of  their 
Lives-  the  Husband  doth  not  hold  jointly  witb 
his  Wife,  but  holdeth  in  the  Right  of  his  Wife 
ftr  Term  of  her  Life,  caufa  qua  fupra  ;  I .  Be- 
joufethe  Wife  hath  the  Whole  for  Life.  2.  Jdint- 
fUDants  muft  come  in  by  one  Title.  But  if  I 
Set  Land  to  a  Feme  fole  for  a  Term  of  Years, 
Wo  taketh  Husband,  and  aifter  I  confirm  the 
Eftate  of  the  Husband  andWife*  to  have  and 
*>  hold  the  Land  for  the  Term  of  their  two 
fcves ;  in  this  Cafe  they  have  a  joint  Eftate  of 
|feeh6ld  of  the  Land,  for  that  the  Wife  had  no 
weehold  before  ;  fo  the  fame  Law  is  of  a  Re- 
$&  in  both  Cafes,  and  the  Chattel  of  the  Feme 
~  >vert  is  drown'd :  But  if  Land  is  let  to  a  Feme 
for  Life,  who  marries,  and  a  Confirmation 

foade  to  the  Baron  and  Feme,  they  are  Joint- 
Ifents  of  the  Fee-fimple,  and  the  Husband  fei- 
W  in  the  Right  of  his  Wife  for  her  Life,  for   . 
fc  Karon  and  Feme  cannot  take  by  Moieties 
wing  the  Coverture. . 

If  a  Man  letteth  Land  to  the  Husband  and 
e»  Habendum  the  one  Moiety  to  the  Huf- 

ind  for  Term  of  his  Life,  and  the  other  Moiety 
to  the  Wife  for  the  term  of  her  Life,  and  the 
kffor  confirms  the  Eftate  of  both  in  the  Land ; 
ft&kndum  to  them  and  their  Heirs  j  by  thisCon- 

P  firroation, 
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firmation,  is  to  the  Moiety  of  the  Husband,  ie 
enureth  to  the  Husband  only  and  bis  Heirs,  for 
the  Wife  had  nothing  in  that  Moiety :  But  as 
to  the  Moiety  of  the  wife  they  are  Joint-tenants, 
for  the  Husband  hath  fuch  an  Eftate  in  his 
Wife's  Moiety  in.  her  Right,  as  is  capable  of  a 
Confirmation,     i  Infl.  199. 

There  are  no  Moieties  between  Baroft  and 
Feme.  If  Tenant  in  Tail  enfeoff  a  Woman  in 
Fee  and  dies,  and  the  Tffot  within  Age  taketh 
the  Woman  to  Wife,  this  is  a  Remitter  to  the 
Infant  within  Age ;  and  the  Wife  then  has  no- 
thing, for  that  the  Husband  and  Wife  are  one 
Perfon  in  Law,  and  therefore  the  Land  cannot 
be  parted  by  Moieties.  But  if  an  Eftate  be  made 
to  a  Man  and  a  Woman,  and  their  Heirs,  before 
Marriage,  and  after  they  marry,  the  Husband 
and  Wife  have  Moieties  between,  them. 

If  Lands  are  given  to  two  Men  and  a  Wo- 
man ki  Fee,  and  afterwards  one  of  them  inter- 
1  "marries  with  the  Woman,  and   alieneth   the 

Land  and  dieth,  in  this  Cafe  the  Wife  hatfi 
Right  but  to  a  third  Part ;  but  if  the  Man  and 
the  Woman  had  been  married  before  the  firft 
Feoffment,  then  the  Woman,  n6twithftanding 
the  Alienation  of  her  Hfcsband,  had  Right  to  % 
Moiety  of  the  Land. 
Sannmd         Baron,  Feme,  and  a  third  Perfon  purcbafc 
jftm#,  and  *   Lands  jointly,  the  Baron  alien'd  the  Whole,  be 
sfcW  Perfi*,   and  hk  \tfjfe  died,  thfe  third  Survivor  (ball  have 

SmRbO/:  Mm*  of  a1''   Ho*'  ?'  *•   For  *Dfi«*fr»  to  the 

third  Perfon ;  for  the  Joint-tenancy  was  not  fa 

ver'dby  the  Alienation  of  the  Husband,  for  th« 

Wife  and  the  tbkd  Perfon  may  join  in  a  Writ  oi 

Right.    31  A  6.    Entry  Cong* able  54. 


A  Joi  J 
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A  Joint  Eftate  of  Land  is  made  to  a  Baron  A  JcsntEftat* 
and  Feme,  and  to  a  third;  Perfon;  in  this  Cafe  **«*«•  Ba- 
the Baron  and  Feme  have  in  Law  but  *  Moie-  STJ£T 
ty,  and  the  third  Perfon  (ball  have  the  other  per/on,  ort* 
Moiety ;  for  they  are  but  one  Perfon  in  Law.  £***  *wf 
The  6me  Law  H  Where  an  Eftate  ii  made  to  Fim' and  * 
the  Baron  and  Feme,  and  t wo  other  Mep ;  iq  jf*?*** 
this  Cafe  the' Baron  and  Feme  have  bqt  a  thU4      *"*' 
Part,  and  the  other  two  Men  the  other  two 
Parts. 

At  Common  Law,  if  Land  had  been  give? 
to  the  Baron  and  Feme,  and  a  third  Perfon,  and 
|a  to  their  Heirs,  and  the  Baron  bad  made  a  Feoft- 
'  stent  in  Fee,  this  had  been  a  Difcontinuance 
|  ef  th$  one  Moiety,  and  a  Diffeifin  of  the  other 
I  Moiety;  fo  as  after  the  Death  of  the  Baron 
r  the  Wife  hath  a  Right  of  Entry  for  one  Moiety, 
\M&  the  other  Joint-tenanj  a  Right  of  Entry  to- 
ll the  other. 

I'v  A  Feoffment  is  made  before  the  Statute  of  rj 
Lvft  8.  to  the  Ufe  of  a  Man  and  a  Woman,  *nd 
f  Ae  Heirs  of  their  two  Bodies,  and  they  inter- 
Harry,  and  after  Marriage  the  Hujband  fells  the 
**»*ire  Land,  and  dies  Jans  I0qe ;  and  after  the 
foite  of  27  #.8.  was  made,  the  Wife  claims 
"At  Entry  by  Survivor,  as  Tenant  in  Tail  af- 
ter Poffibility*  &c.  Per  Curiam  t  She  (hall  have 
a  Moiety,  by  reafon  of  the  Joint- tenancy  bi- 
Marriage ;.  but  the  Iffae,  if  any  be,  &all 
have  a  Formed™  of  the  Whole.  Phwd*lfih 
i  Co.  ioa.  b.  4  Lent.  i£&  io  Co.  6%>  loa« 
tCo.dtf. 

Tenant  in  Tall  enfeoffs  a  Woman  in  Fee,  and 

'  dies,  and  his  Iffiie  within  Age  taketh  the  fame 

Woman  to  Wife ;  this  is  a  Remitter  to  the  In- 

fent,  and  the  Wife  hath  nothing ;  for  that  the 

*  Baron  and  Feme  are  one  Perfon  io  Law,  and 

then  if  the  Heir  be  in  Remitter  by  Force  of  the 

P  a  Tail, 
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Tail,  then  it  follow*,  that  the  Wife  hath  nothing, 
becaufe  the  Land  cannot  be  parted  by  Moieties, 
and  the  Freehold  and  Inheritance  of  the  Wife 
is  vantfh'd  clear  away.     Litt.  Sett.  66%. 

Of  Land  recover'd  in  Value  during  the  Co- 
eititdinVar  vcrture>  there  (hall  not  be  Moieties,  although 

c£S  m   they  had  Moictics  in  the  L*nd  wcpver'd  againft 
Moieties.'        thcoi.     Plowd.1%3. 

1  If  a  Feoffment  be  made  to  a  Man  and  a  Wo- 
*  man,  and  to  their  Heirs  with  Warranty,  and 
they  intermarry,  and  after  are  impleaded,  and 
N  vouch  and  recover  in  Value,  Moieties  fcatt  not 
be  between  them ;  for  though  they  were  folc 
Hvhen  the  Warranty  was  made,  yet  at  the  Time 
when  they  recover'd  and  had  Execution,  they 
were  Baron  and  Feme,  in  which  Time  they 
cannot  take  by  Moieties. 

A  Man  gives  Land  by  his  Will  to  his  Wife 
for  Life,  and  dies ;  his  Wife  marries  B.  the 
Heir  of  the  Devifor  by  Deed  inrolled  fells  the 
laid  Lands  to  Baron  and  Feme,  Habendum  to 
thero,  their  Heirs  and  Affigns  to  their  ownUfe, 
fand  then  the  Wife  had  Iffue  a  Son,  (who  was 
by  the  Will  to  be  chriften'd  by  fuch  a  Name) ; 
this,  by  this  Conveyance  made  by  the  Brother 
and  Heir  of  the  Devifor  before  the  Birth  of  the 
Son,  hath  deftroy'd  the  contingent  Remainder  ; 
and  the  Baron  and  Feme  took  by  Intierties,  and 
the  Eftate  for  Life  in  the  Wife,  in  the  intire 
Tenancy,  was  merged.  2  Sand.  386. 
Where  aRec^  Lands  are  given  to  A.  B.  apd  CD.  .a  Feme* 
very  binds  not  and  the  Heirs  of  the  Body  of  A.  B.  A.  B.  an* 
Afebto^''  :C.  D.  intermarry,  the  Baron  fuflfefs  a  Common] 
!  Recovery  againft  himfelf  only,  without  namin 
his  Wife,  the  Recovery  is  falfify'd  for  on 
Moiety,  becaufe  the  Wife,  who  was  Joint 
Tenant  with  A.  B.  was  not  named,  and  Part 
to  the  Recovery;  This  Recovery  binds  not  th 

Moietj 
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Moiety  o£  the  Wife,  Lord  Norris's  Cafe,  i  Leon. 
270.    3  Co. 

Copyhold  Lands  are  furrerider'd  to  the  Ufe  ^ 
of  the  Wife  for  Life,  the  Remainder  to  the 
Ufe  of  the  right  Heirs  of  the  Husband  and 
Wife,  the  Husband  entered  in  the  Right  of  the 
Wife.  Per  Curiam :  The  Remainder  was  ex- 
ecuted for  a  Moiety  prefently  in  the  Wife,  and 
the  Husband  was  feifed  of  that  in  the  Right  of 
his  Wife,  and  the  Wife  dying  firft,  her  Heir 
(hall  have  it;  but  if  the  Husband  had  died  Where  tU 
firft,  his  Heir  Ihould  have  had  one  Moiety.  Beit  fi>*U only 

.  A  Reverfion  is  granted  to.  a  Man  and  a  Wo-  Attornment. 

mati,  and  their  Heirs;  and  before  Attornment, 

they  intermarry,  and  then  Attornment  is  made; 

in  this  Cafe,  the  Baron  and  Feme  have  no  Moie-  Where  Baron 

ties.    So  in  the  Cafe  of  a  Letter  of  Attorney  to  andFemefand 

make  Livery.  ,  aJ^Ttu 

ir      **     w  «■/•  10         Tom*' tenants  t 

If  a  Feoffment  were  made  before  the  Sta-  the  file  AUe- 
tute  of  27  "-HI  8.  Of  Ufes,   to   the  Ufe  of  a  nation  of  the- 
Man  and  a  Woman,  and  their  Heirs,  and  they  Baron  jbailbar 
intermarry,  and  then  the- Statute  is  made;  if  th§Stranget 
the  Husband  alien,  it  is  good  for  a  Moiety;  \^^^n 
for  the  Statute  executes  a  Poffeflion  according  '     m 

to  fuch  Qualicy,  Manner,  Form,  and  Condi- 
tion as  they  had  in  the  Ufe ;  fo  as  though  it 
veft  during  the  Coverture,  yet  the  A&  of 
Parliament  executes  feveral  Moieties  in  them, 
feeing  they  had  feveral  Moieties  in  the  Ufe: 
i/»/*.  187.  b. 

If  the  Reverfion  be  granted  to  a  Man  and  a  By  Attornment 
Woman,  they  are  to  have  Moieties  in  Law ;  but  **9  ha™w 
if  they  intermarry,  and  then  Attornment  is  had,     mf* 
they  (hall  have  no  Moieties,  becaufe  it  is  by  Aft 
of  Law,  tho*  by  the  Purport  of  the  Grant  they 
%st$  to  have  Moieties.    1  Inft%  310.  a* 

*  V  3  If 
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DijfmtKt  t»-  If  two  Femes  be  jointly  foiled,  and  they  take 
Htwit*  joint  Husbands,  and  the  Husbands  join  in  an  Aliens* 
MtnMifiti     t-0fJj  an(j  jie>  t(,c  Wives  are  Jojnt-tenants  of  tb*  . 

and  fever*.     R|^  ^  ^  ^  ^  ^  WA  of  R.gh^  Qr  they 

may  have  feveral  Cut  in  vitas  at  Eledion  ;  but 
when  they  have  recover 'd  in  thofe  feveral  Writs, 
they  iball  be  Joint-tenants  again :  But  if  the 
Husbands  h*d  aliened  (ever ally,  this  had  been  a 
Severance  of  the  Jointore  for  a  Time. 
Whitt  B*m      H  a  Man  make  a  Feoffment  in  Fee  to  the 
mtdFimiJbaft  Ufe  of  himfdf,  and  of  fuch  Wife  as  he  fhould 
le  Jcinh        afterwards  marry,  for  Term  of  thgir  Lives,  and 
tenants,  afterwards  he  taketh  Wife,    they  arc  Joint- 

tenants,  and  yet  they  come  to  their  Eftate  at 
feveral  Times,    i  Inft.  188.  a. 
What  it  a  Se-     If  a  Feme  Covert  and  J.  S.  are  Joint-tenant* 
veranctcftb*  for  Life  of  a  Copyhold,  and  J,S.  lurrenders  his 
Joint***       Moiety  to  the  Husband ;  this  is  a  Severance  of 

the  Jointure,  fo  that  he  is  Tenant  in  common 
with  his  Wife.     14  Jac.  Lane  and  PanntL 
Liafe  anaQu-     If  a  Feme  Covert  and  J.  S.  ere  Joint*  tenants 
4t  Severame,  for  Life,  and  the  Baron  and  Feme,  by  Indenture, 

let  the  Moiety  of  the  Wife  for  Years,  rendring 
Rent,  and  after  the  Wife  dies,  the  Survivor  (ball 
not  avoid  this  Leafe,  becaufe  this  was,  and  is 
the  Leafe  of  the  Wife  prima  focie,  till  ihe  dis- 
agree to  it ;  and  only  avoidable,  and  the  Survi- 
vor is  not  privy  to  her  to  avoid  it,  for  the  Leafe 
was  an  aftual  Severance  during  the  Years.     14 
Jac.  RcO.  Rep.  Smalman  arid  Ayborough. 
When  a  Rt-       Baron  and  Feme,  and  a  third  Perfon,  pur  chafe 
U*fc  ptilj*-  Land  to  them  and  the  Heirs  of  the  Husband, 
JJjSj^S  *nd  the  third  Perfon  releafeth  to  the  Baron  all 
wttotbeWife  ki*  Right,  &c.  without  the  Word  Heirs,  and  af- 
terwards the  Baron  and  Feme  make  a  Leafe 
of  all  for  Yean,  rendring  Rent  to  them  and 
the  Heirs  of  the  Baron ;  the  Baron  dies,  the 
Heir  fhall  have  the  Moiety  of  the  Rent  after 

the 
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the  Death  o{  the  Baron,  and  a  Releafe  to  the 
Husband  only,  (hall  enure  to  him  folc,  and  not 
to  the  Wife.    Dyer  atfj. 


raij 


chap.   xvr. 
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« 

What  jball  be  faid  to  be  the  Deed  of  the  Husband 
mi  Wife,  of  a  Feoffment  by  the  Husband  of 
jhe  Wife's  Land.  Where  the  mfes  Grunt,  if 
fie  join  with  her  Husband,  is  void  or  not, 
Surrender  by  the  Husband,  how  it  operates. 
What  Jball  amount  to  a  Surrender,  or  not. 
Of  a  Re  leaf e  of  the  Husband  of  the  Wife's 
Right  to  Rent.  Of  his  Releafe  of  Money  to 
be  faid  after  the  Wife's  Deceaje.  Of  £** 
changes  of  the  Land  of  the  Wife,  and  what 
Jball  be  a  good  Confirmation  of  it  by  the  Wife. 

t  How  a  Man  may  execute  an  Eft  ate  to  bis  Wife. 
Of  the  Cbrifiian  Name  of  Women  in  Grants. 

DEBT  on  a  Bond,  cotxtttion'd  for  the  Per-  WbMtjbaJlb* 
formance  of  Covenants  in  an  Indenture  faid  tobetU 
made  between  S.  and  Anne  his  Wife  of  the  one  fif*l^  *V. 
Pwt,  and  the  Plaintiff  on  the  other.    The  De-  ^T**  *** 
feodaot  pleads  the  Indenture,  as  an  Indenture  of 
W>S.  and  Anne  his  Wife,  whereas  in  Truth  the 
feme  never  fealed  it.    The  Plaintiff  replies, 
That  the  Indenture  fliew'd  by  the  Defendant 
mfuitfaSa  inter  W.  S.  2nd  Anne  his  Wife,  on 
the  one  Part,  and  the  Plaintiff  on  the  other. 
The  Jury  find  the  Baron  fealed  it,  but  the 
Wife  did  not:  This  Verdft  is  found  againft 
the  Defendant,  who  pleaded  it  as  the  Deed  of 
tte  Wife.  And  per  Curiam ;  The  Plaintiff  is  not 

P  4  eftop- 
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v  eftopped  to  fay,  that  the  Deed  (bew'd  is  not 

the  Deed  of  the  Baron  and  Feme ;  but  he  is 
eftopped  by  the  Condition  to  fay,  there  is  not 
any  fuch  Indenture.  But  if  the  Baron  had  (bail- 
ed and  delivered  it  in  the  Name  of  the  Feme, 
it  had  been  the  Deed  of  the  Wife  during  the 
Life  of  the  Husband  ;  and  if  they  by  Indenture 
bargained  and  fold  the  Land  of  the  Wife,  ren- 
dring  Rent,  it  had  been  a  good  Deed  of  the 
Feme,  becaufe  fte  afterwards  might  have  ac- 
cepted the  Rent,  and  affirmed  it  as  her  Deed  : 
And  Judgment  wm  fro  Quer.  Cro.  Eli%»  165. 
Ship  and  Steed. 

Feoffment. 

Baron  and  Feme  make  a  Feoffment  of  the 
Wife's  Jointure,  which  (he  had  by  a  former 
Husband,  to  one  and  his  Heirs,  to  the  Ufe  of 
Feoffee  for  the  Life  of  the  Wife,  this  is  a  For- 
feiture; for  by  the  Feoffment  the  Fee-fimplc 
pafleth,  and  that  to  the  Ufe  of  the  Feoffor  ; 
and  the  Eftate  and  the  Ufe  are  feveral  Things, 
and  the  Limitation  for  the  Life  of  the  Wife 
cannot  extend  to  both.  1  Leon,  p*  126.  Pierce 
and  Hoe. 
By  Acceptance      Baron  and  Feme  join  in  a  Feoffment  of  the 

UF^mlnt  Wife'S Land'  rendrin8  Rent 5  the  Husband  dies, 

Uaifamed.     x^e  ^eme   takes  a  new  Husband  before   any 

'     Rent-Day,  the  fecond  Husband  accepteth   the 

Rent,  the  Feoffment  is  affirmed  for  ever. 

Feme  Covert       If  a  Feme  Sole  make  a  Feoffment,  on  Condi-. 

x?infffi  *  tion  to  re-enfeotf  hcr  a*  what  Time  fte  will, 
Jert  witL*t  and  *fter  takes  Hu?band>  fte  may  require  the 
her  Husband.  Feoffee  to  re-enfeoff  her  without  her  Husband  ; 

and  if  the  Feoffee  refufe  to  do  it,  the  Condi- 
tion is  broken.  « 

Where 


Ch.  XVI. .  by  Husband  and  Wife,  &c.  217 

Where  Baron  and  Feme  Infants  join  in  a 
Feoffment  by  Indenture,    the  Feme  after  the 
Death  of  her  Husband    may  have   a-  Dum  Dam  fair  in- 
fat  infra  atatem;  fetus  where  her  felf  was  of  &*  *«*em. 
(all  Age  at  the  Time  of  the  Feoffment,  for  there 
lie  (bail  not  have    a  Dum  fuit  infra  atatem, 
for  the  Non-age  of  her  Husband,  albeit  they 
be  but  one  Perlon  in  Law.     1  Inft.  3  3  7.  a. 

Baron  feifed  in  Fee  makes  a  Feoffment  to  the  F*ffme*t  $f 
Ufe  of  himfelf  and  his  Wife,  and  to  the  Heirs  **f*iW 
of  the  Survivor  of  them,  and  afterwards  makes  ^f^J  ju*~ 
a  Feoffment  of  the  fame  Land,  and  dies,  the  ***** 
Feme  enters ;  in  this  Cafe  the  Feoffment  of  the 
Husband  hath  deftroyed  the  Contingent  Ufe  of 
the  Wife.  Cro.  Car.  102. 

One  being  enfeoffed  to  the  Ufe  of  a  Feme  Sale  *f  Land 
Sole,  Ihe  takes  an  Husband  who  fells  the  Land  '*  £***r  U 
to  a  Stranger,  the  Feme  received  the  Money,  Jj^^1^* 
the  Husband  and  Wife  pray  him,  that  was  en-  gtm9  tbomb 
feofted  to  the  Ufe  of  the  Wife,  to  make  ad  tbeWifer*- 
Eftate  to  a  Stranger;  this  Sale  in  Equity  ought  nhedtke Af#- 
to  be  conftrued  the  Sale  of  the  Husband  alone,  "7- 
and  it  fliall  nqt  be  efteemed  that  the  Wife  did 
it,  for  the  Deed  of  the  Baron  and  the  Receipt 
of  the  Money  by  her  is  not  material,  becaufe 
ihe  cannot  have  the  free  Difpofal. 

One  being  pofleft  of  a  Leafe  of  Tithes  in  jy  &§  Grani 
the  Right  of  his  Wife,  as  Executrix  to  her  for-  «f  rotumjus 
mcr  Husband*  grants  totum  jus,  titulum  &  in-  ^uum  ***** 
tmjfe  fuum  de  &  in  decimis  pradift*.     Verdid t*I*& 
was^ro  Quer*,  who  claimed  under  the  faid  Grant. 
It  was  moved  in  A r reft  of  Judgment,  that  the 
Declaration  *was  not  good,  for  he  hath  not  fet 
forth  any  good  Title  to  enable  himfelf  to  the 
Tithes.  But  per  Curiam:  The  Grant  is  good,  and 
the  Leafe  he  had  in  the  Tithes  in  the  Right  of 
the  Wife  did  pafs,  for  be  granted  totum  jus  &c. 
Jnm}  and  the  Word  fuum  doth  import  a  Pro- 
priety 
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pfiety  in  Pofleffion,  and  it  is  alt  one  is  if  it  Had 
efpecially  named  them  in  the  Grant,    Cro.  Car.' 
3 1 8.  Arnold  and  Bidgood. 

Where  Infant  Baron  and  Feme  make  a  Con-*i 
vcyance  to  the  King  by  Bargain  and  Sale,  this  is 
ftafci^EIiz.  not  aided  by  the  Statute  of  1 3  Elsz.  cap.  2.  for' 
c*2^a.«9/i-  t|,at  aids  only  where  there  is  Imperfedion  in 
the  Conveyance,  and  not  where  there  is  Difa- 
bility  in  the  Perfon  that  makes  the  Conveyance : 
But  where  Tenant  in  Tail  makes  a  Conveyance 
by  Deed,  that  is  aided  by  the  Statute,  for  he* 
may  make  a  Conveyance  by  Fine.  Cro.  Jac. 
364. 

Two  Husbands  and  their  Wives  join  in  a  Grant 
of  the  Lands  of  their  Wives,  and  covenant  that 
they  have  Right  to  convey,  and  covenant  to 
make  a  farther  Aflurance  within  (even  Years, 
and  one  of  the  Wives  is  within  Age  at  the 
Time  of  making  the  Deed,  and  the  Right  pf 
her  Lands  defcended  to  her  Son,  an  Infant^  by 
which  the  Moiety  of  the  filiate  was  devefteff 
out  of  the  Plaintiff.  Per  Curiam :  The  Wife  bet 
big  within  Age  at  the  Time  of  the  Covenant* 
as  appears  by  the  Verdift,  had  not  Power  thea 
.'  to  convey  the  Fftate  according  to  the  Covenant, 
and  there  was  no  Requeft  to  make  the  A& 
furance.  Per  Curiam :  The  Death  of  the  Wife 
in  the  Infancy  of  her  Son  was  the  Aft  of  God, 
and  it  was  the  Default  of  the  Plaintiff  that  h* 
did  not  demand  Aflurance  in  the  Life  of  the 
Wife,  and  after  her  foil  Age.  Sir  Tlomas  yonet 
i?j.  Nafi  ancj  J(fito». 


$firgpi4 
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Bargain  and  Sale.    Grant. 

Where  the  Wife's  Grant  is  void  when  fie  joint    * 
with  her  Husband,  or  not 

A  Bargain  and  Sale  binds  not  a  Feme  Covert " 
hy  Cuftom. 

A  Deed  acknowledged  by  Baron  and  Feme  2W  emdU 
fall  by  the  Common  Law  be  inrolled  only  for  *[■*  *°*  *• 
the  Husband,  and  not  for  the  Wife  by  Reafon  Wfi* 
of  the  Coverture ;  and  though  it  be  inrolled 
for  both,  ic  binds  not ;  Ahter  by  Cuftom,  and 
no  one  hath  Power  xo  examine  a  Feme  Covert 
bit  by  Writ.     2  Infl.  £73.    But 

A  Feme  Covert  in  London  may  be  examined.  &/"*  4 
sod  then  flic  fcall  be  bound  by  a  Deed  inrolled.  Londoa- 
M225. 

JW  if  the  Husband  is  feifed  in  the  Right  The  VnMi 
of  his  Wife,  and  bargains  and  fells  by  Deed  WT**  ***■« 
broiled  to  another,  this  is  an  Eftate  of  Free-  thi  c^m$m€- 
hold ;  for  this  is  an  Eftate  during  Coverture, 
1  RoH.  Abr.  845. 

£  and  his  Wife  being  feifed  of  the  Parfonage 
rf,  &c.  t*  them  and  the  Heirs  of  5.  did  give 
Ae  fame  to  King  Henry  the  Eighth  and  his 
I  Heirs  by  their  Deed,  the  King  by  his  Letters 
totems  granted  it  over,  the  Wife's  Grant  is  void 
flW.  224,  5.  Anne  Needier9  s  Cafe, 

Surrender. 

Baron  and  Feme  Joint-tenants  for  Life,  the 
Baron  may  well  furrender  to  him  in  Reverfion, 
sod  this  (hall  bind  the  Husband  though  not  the 
Wife,  nor  ftall  be  any  Difcontinuance  to  her  j 
^  this  is  not  a  good  Surrender  during  the 

I4f«  of  the  B*ron.    Reilw.ti* 

If 


&2o  Of  Conveyances       Chap.  XVI; 

^  WbatisaSwr  If  Leffec  for  Life  enfeoff  Baron  and  Feme 
*  fender,  or  net-  jn  Reverfion,  in  Right  of  the  Wife,  this  is  a 

Surrender;  (admitting  it  not  a  Forfeiture)  but 
if  Leflee  for  Life  grant  his  Eftate  to  Baron  and 
Feme  in  Reverfion,  in  Right  of  the  Wife,  this 
is  not  any  Surrender  for  the  Benefit  of  the  Ba- 
ipn.    si  H.  7.40. 

M.  and  J.  his  Wife  take  a  Leafe  jointly  for 
their  two  Lives,  and  now  by  new  Indenture 
take  a  new  Leafe  to  them  two  and  the  Sur- 
vivor ;  the  Acceptance  of  the  fecond  Leafe  to 
commence  a  die  datt+s  is  a  Surrender,  becaufe 
they  conclude  then  that  the  Leflbr  had  Power 
to  make  a  new  Leafe,  which  he  cannot  do  un- 
lefs  the  former  be  furrendred.  Moor  6$6.  Mel- 
low and  May's  Cafe. 

If  Feme  Leflee  for  Years  take  Husband,  who 
after  accepts  a  new  Leafe  for  Lives,  this  is  a 
Surrender  of  the  fir  ft  Leafe.  Plowd.  199.  Wroth 
and  Adams. 

Baron  an  Feme  cannot  exprefly,  nor  by  Ac- 
ceptance of  a  new  Leafe  furrender  the  Wife's 
Freehold  fo  as  to  bind  her  furviving.  Hob  art 
p.  203,  234. 

Baron  and  Feme  are  feifed  in  the  Right  of 
the  Wife  for  Life  pf  the  Wife,  and  the  King 
grants  this  to  the  Wife  for  Life  of  the  Wife, 
with  Remainders  over  by  new  Lettets  Patents 
'  in  Confederation  of  the  Surrender  of  the  firft 
Eftate ;  this  is  a  void  Grant,  for  that  this  Sur- 
render is  not  abfolute,  inafmuch  as  the  Wife  af- 
ter, the  Death  of  the  Baron  may  claim  her  firft 
Eftate.     Hob.  Swain  and  Holm  an. 

Releaje.    Vide  Fine. 

Baron  and  Feme  are  Le flees  fur  auter  we 
the  Leflbr  may  enlarge  their  Eftate  by  Releafe 
for  their  own  Lives.    $  Roll*  Jfyr.  401. 

j  \        \    '  Covenant 


Cfe.  XVI.  by  Husband  and  Wife,  &c.  ,  24 1 

*  Covenant  was  that  a  Stranger  fhould  pay  8  /. 
yearly  to  one  of  "the  Covenantees,  and  to  one  * 
F.S.  a  Stranger;  F.  S.  took  Husband  one  B. 
who  did  releafe  the  Payment;  the  Queftion 
was,  Whether  by  this  Releafe  the  Defendant 
ftall  be  difcharged  of  Payment  >  B.  is  a  Stran- 
ger, to  whofe  Wife,  the  Payment  is  to  be  made. 
Now  he  cannot  releafe  this,  he  having  no  Right 

at  all  therein;  the  Releafe  is  made  by  a  Stran- 
ger who  had  nothing  in  the  Thing,  nor  yet  a- 
ny Remedy  to  come  by  it:  And  Judgment  was 
fcr  the  HaintifF.  3  Bulftr.  27.  Quick  and  Har- 
ris verfus  Ludborough. 

Releafe  by  the  Husband  pleaded  to  an  A&ion 
brought  by  the  Wife  after  his  Deceafe,  for  Mo- 
ney to  be  allowed  her  after  his  Death,  not  good. 
BrownL  1 5 .  Belcher  and  Hudfon>  f.  1 8.  Smith 
and  Stafford. 

Exchange* 
<      *  '  ' 

If  Baron  and  Feme  exchange  with  another, 

this  is  good  during  the  Coverture.  39  £*  3.  30, 
If  the  Husband  exchange  the  Land  of  the 
Jrfefor  Land  of  left  Value,  if  the  Wife  after 
lb  Death  once  agree  to  the  Exchange,  (he  {hall 
^▼er  avoid  it  afterwards,   p  H.  6.  52, 

*  The  Husband  and  Wife  were  feifed  of  Lands 
^  the  Right  of  the  Wife,  they  both  joined  in 
Exchange  of  the  Land  to  a  Stranger  for  other 
£atid$,  which  Exchange  was  executed ;  the 
Tfeaband  and  Wife  feifed  of  the  Land  taken  in 
Exchange  aliened  the  fame  by  Fine.  Per  Cu- 
fww:  The  Wife  after  the  Death*  of  the  Huf- 
tand  may  enter  into  her  own  Land  notwith- 
f4anding  the  Fine.  1  Leon. p.  2^5. 

By 


a**  Of  Conveyances    Chap. 

By  the  Woman's  Acceptance  of  Dower  oui 
of  Lands  exchanged  the  agrees  to  the  Exchang* 
3  Leon.  27. 

Of  *  Feme  Covert* s  being  a  Purchafor,  and  bom 

it  (ball  tt  good.  } 

A  Feme  Covert  cannot  take  any  Thing  of  the 
Gift  of  the  Husband,  hut  b  of  a  Capacity  to 
purchafe  of  others  without  the  Confent  of  her 
Husband,  but  her  Husband  may  difagree  therer 
to,  and  deveft  the  whole  Eftate ;  but  if  he  nei- 
ther agree  nor  difagree,  the  Purchafe  is  good; 
but  after  his  Death,  although  her  Husband  a- 

teed  thereto,  yet  (he  may  without  Caufe  at- 
edged  wave  the  fame ;  fo  may  her  Heirs  alio  if 
after  the  Death  of  the  Husband  (he  agreed  not 
thereunto.     1  Inft.  3.  a. 


g 


How  a  Man  may  execute  an  Eftate  to  his  Wife* 

By  no  Conveyance  at  thf  Common  Law  a 
Man  could,  during  the  Coverture!  either  inPof- 
feffion,  Reversion  or  Reaiainder,  limit  an  E- 
ftate  to  his  Wife:  But  a  Mjn  by  his  Deed  may 
covenant  with  others  to  /land  fcifed  to  the  Ufe 
of  his  Wife,  or  make  a  Feotfment.or  other  Con- 
veyances to  the  Ufe  of  his  Wife,  and  now  the 
Eftate  is  executed  to  fuch  tlfes  by  the  Statute 
of  27  M.  8,    But  a  Man  cannot  covenant  with 
his  Wife  to  ftand  feifed  to  her  Ufe  becaufe  be 
cannot  covenant  with  her,  for  that  they  arc 
one  Perfon  in  Law :  And  yet  if  Cefiuy  que  ufe 
had  devifed  his  Wife  fhould  fell  his  Land,  and 
made  her  Executrix,  and  died,  and  (he  took  an- 
other Husband,  (be  might  fell  the  Land  tc 
her  Husband,  for  (he  did  it  en  outer  Droit 
and  the  Husband  (hall  be  in  by  the  Dcvifor.  Sc 


Cb.XVL    by  Hush  and  and  Wife,  Sec,  »*j 

if  a  Charter  of  Feoffment  be  made  to  the  Wife, 
the  Husband  as  Attorney  to  the  Feoffor  may 
make  Livery  to  the  Wife,    i  Injjt,  112. 

• 

QfCbrifiian  Names  of  Women  in  Grants*  whe- 
ther one  or  fever  at. 

Jvban  makes  a  Leafe  by  the  Name  of  Jane, 
Quare. 

A  Grapt  to  T.  and  Ellen  his  Wife,  where  her 
Name  is  Emmelin,  yet  it  is  good,  becaufe  it  is 
the  Wife  of  7*.  2  H.  4.  25.  For  Wife  Uxor  is  a 
food  Namtf  of  Purchafe,  as  uxori  7.  &  So  if  a 
Chriftian  Name  be  added  and  miftaken,  as  Em* 
fn  Smmelin ;  for  utile  per  inutile  non  vitiatur. 
'  t  hft.$,  a. 

Apses  and  Anne  are  feveral  Names  of  Bap- 
tifin,  and  not  one  Name.    Cro.  Jac.  425. 

Jane  and  Joan  are  but  one  Name,  and  not 
.  imtA  feveral  Names.    Mtib.  1  $  Jac.  B.  SL 
Griffith  and  Middleton. 
*    Ifatel  and  Sybil  are  diftioft  Names  of  Baptiim, 


rftMMMMWMMMMMMMalNHMMMMMH^ 


CHAP. 


r 


224  | 

CHAP.   XVII. 
Leafes. 

Of  a  Leafefor  Lives  made  by  Baron  and  Feme.  * 
Of  a  Leafe  made  by  the  Husband  of  the  Wtfes 
Land,  and  bow  and  wherein  it  jhall  bind  the 
Wife,  or  not.  fVhatJhall  be  a  good  Leafe  war- 
ranted by  the  Statute  of  52  H.  8.  c  28.  The 
Qualifications  offuch  Leafes  to  bring  them  with- 
in the  Statute.  What  Accept  ante  of  the  Husband 

'    JbaB  affirm  a  voidable  Leafe.     What  is  a  gooi 
Leafe  by  Baron  and  Feme  to  bring  EjeSment  of 
Leafes  for  Tears  made  to  Baron  and  Feme*   D/- 
verfity  between  a  Leafe  for  Life  and  a  Leafe 
for  Tears  made  to  a  Feme  Covert.     Leafe  to  a 
Feme  Covert  when  it /hall  be  f aid  to  vefi.     Of 
a  Leafefor  Life  made  to  Baron  and  Feme.    If 
the  Husband  may  grant  it  when  the  Leafe  is 
made  to  Baron  and  Feme.  If  the  Husband  may 
grant  it  when  the  Leafe  is  made  to  the  Sur- j 
vivor  for  Tears.     How  if  the  Remainder  be 
to  the  Heirs  of  the  Survivor.     Of  Leafes  for 
Life  made  by   Baron  and  Feme.     Diver fity1 
where  Livery  is  made  by  the  Leffor  in  PerfonJ 
and  where  by  Letter  of  Attorney. 

JLeqfefor  Tears,  made  by  Baron  and  Feme.  Vide 

Tic.  Rent. 

.    By  the  Husband  of  the  Wife*  Land%  and  how  and 
wherein  itjhall  bind  the  Wife,  or  not. 

By  the  Baron  fole. 

Votdalk,  not   *TpHE  Husband  makes  a  Leafe  of  the  Wife's 
void.  X    Land,  and  dies,   the  Leafe  is  not  deter- 

mined 


CfcXVtI.   Baron  and  Feme.  iij[ 

mined  nor  void  after  the  Death  of  the  Husband, 
bat  voidable  only  by  the  Entry  of  the  Wife  af- 
ter his  Death.  Cro.  Jac.  332.  Jordan  and  Pftkes. 
*nt, 

If  Baron  (eifed  in  Fee  in  the  Right  of  his 
Wife  had  Iffue  by  her,  ahd  fo  is  Tenant  by  the 
Courtefy,  and  after  makes  a  Leafe  for  Years, 
feferving  Rent,  and  after  the  Wife  dies,  and 
titer  the  Husband  dies  before  the  End  of  the 
Years,  yet  this  is  void  and  ended  in  the  Law 
before  any  Entry  of  the  next  Heir  of  the 
Wife,  forafmUch  as  he  cannot  make  this  good 
ky  any  Acceptance  of  the  Rent,  the  Leafe  be- 
ing made  only  by  the  Husband  1  RoB.  Abu 
380,  381.  Or*.  Car.  $99.  Miller  and  Man- 
wing. 

'  But  if  the  Husband  makes  a  Leafe  of  the 
Wife's  Land,  and  dies,  this  Leafe  is  not  deter- 
mined nor  void  after  the  Death  of  the  Hus- 
[knd,  but  voidable"  only  by  the  Entry  of  rhe 
mtk  after  his  Death.  Cro.  Jac.  332.  Jordan 
|»d  mkes. 

If  Baron  and  Feme  leafe  for  Years  by  Indcn-  WbmaL**f* 
jwe,  rendring  Rent,  where  the  Husband  had  all  "«™  ^^% 
fee  Eftare  in  the  Land,  and  the  Wife  nothing,  JM 
per  the  Death  of  the  Baron,  the  Leiiee  in  an 
Afiiort  of  Debt  for  the  Rent  brought  by  the 
Wife  {hall  not  be  eftopped,  to  fay  that  at  the 
ftne  of  the  Ltafe  made,  the  Wife  had  nothing 
in  the  Land;  for  this  doth  not  enure  by  Way  of 
Eftoppel,  forafmuch  as  it  enures  by  Way  of  In- 
ferelt.     1  Sioll.  Ah.  877.   Brimon  and  Evans. 
!&«.£/«,.  701,  tnefme  Cafe. 

By  Baron  and  Feme. 

What  fhall  be  a  good  Leafe  warranted  by  the 
Statute  of  j  2  H.  S.cap.  28.    Or, 

Q>      >  What 


V$  .QfUafesty  ;    CkXVIli 

-  What  Leafe  for  Years  made  by  Baron  an4 
fceme  (ball  biod  the  Wife  and  bee  Heirs,  or  Mfe 

By  the  Statute  of  32  #.  8.  any  Husbaot 
and  Wife  feifed  of  any  Eftate  of ;  Inheritance  i* 
Fe*-£mple  or  Fee-rail  in  the  Right  of  the  Wifig 
or  jointly  with  hi*  Wife  before  the  Cdvenw 
pr  after,  this  (ball  bind  the  Wife  and  her 
their  Heirs;  but  fuch'Leafes  muft  have  tl 
Qualifications. 

!~  They  muft  be  by  Deed  indented 

a.  They,  muft  begin  from  the  Day  of  tb< 

Making  thereof,  or  from  the  »akmg  thereof*  •& 
$.  There  muft  not  be  a  double  Leafe  in  6e$ 

ing  at  one  Time. 

,  4.  It  muft  not  exceed  one  and  twenty  Yeu 
1  or  three.  Lives  from  the  Making. 

5.  It  mult  be  of  Lands,  Teneu&entt  or 
xeditaments  raauurable. 

6.  It  muft  be  of  Lands  or  Tenement*  w\ 
have  moft  commonly  been  letten  to  Farm 
occupied  by  the  Farmery  thereof,  by  the  SpJM 
of  twenty   Years  next  before  the  new  Lea] 
mader 

7.  There  muft  be  referved  the  yearly 
cuftomed  Rent,  which  muft  be  referved  to  thi 
Baron  and  Feme  and  to  the  Heirs  of  the'  Fe&tiflj 

8.  They  muft  not  be  made  without  iip| 
geachinent  of  Wafte,  1 

If  they  are  made  with  thefe  Qpalificatioqfl 
t bey  fhall  bind  the  Wife  arid  her  Heirs ;  but  j| 
they  are  not  warranted  by  this  Statute,  yet  they 
fhall  be  good  againft  the  Husband.  1 

The  Wife  muft  join  in  the  Leafe  and  be  made. 
Party  to  it,  and  feal  and  deliver  the  feme  in, 
Pfirfonj  and  if  it  be  for  Life. or  Lives,  therr 

mud 


fcWft  to  iMry  arid  Seifcn.  Cro.  Jac.  5 Vj. 
Greenwood  ind  Tyler. 

,  The  Husband  purchafed  Lands  to  him  and 
|»  Wifii  arid  their  Heirs,  he  afterwards,  his 
'We  flat  tfefag  Party,  let  thofe  Lands  to  t 
[ft*  7!  for  iSo  Years,  if  they  lived  fo  long, 
Jodrmg  Itent,  this  Leafe  (ball  bind  the  Wife 
WtSfeStitfte  <Jf  J2  fe  8.  cap.  28.  for  it  is  not 
within  the  ProVifo,  for  thit  it  is  not  the  fole 
jfihefitarice  of  the  Wife.  Cro.  Car.  zi.  Smith 
mTrihdet.  .     *   .  ! 

"  tf  i.  J*rh\  boffeft  of  a  Manor  for  00  Years,  ^fy^^jf 
toeiiiiiWill  and  devifethit  to  A.  his  Wife,  ffigffi 
W  fceft-  Life,  to  fet,  let  or  make  Eftates  out  of  i*.  t^^^m 
It,  and  them  in  as  ample  Manner,  as  my  kl(  Leafe. 
*%  it  I  w6rt?  living,  during  the  (aid  Term; 
ifrertte  tteath  of  A  devifeth  it  to  B.  his 
Qghtfr,  and  to  the  Heirs  of  her  Body  be- 
fe,  and  di^s,  A.  tteing  Executrix  confents 
the  Legacy,  and  after  makes  a  Leafe  of  a 
weft,  Parcel  df  the  Manor  to  C.  for  99 
iV  if  three  Lives  fta!!  fo  long  live,  and 
j  ttii  is  a  good  t^afeagainft  B*  the'Daugh- 
ilfhbogti  it  wa<  objfeded  that  by  this  Claufe 
tad  onl^  Power  to  difpofe  of  it  during  her 
J   i  ML  J6K  261 . 

won  ind  Feme  feifed  of  lands  iq  the  Right 
the  Wife,  levied  a  tine  to  (he  Ufe  of  them-j 
es  for  thfir  Lives,  and  afterwards  to  the 
of  tl>e  Heirs  of  the  Wife ;  Provifo  that  it>m>#  to 
and  may  be  lawful  to  and  for  the  Baron  ntal*  Leafis. 
Feme*,  at  any  Tiihe  during  their  Lives,  to 
ke  Leafes  Tor  one    and  twenty  Years,  or 
[ee  Lives  ^  the  Wife  being  Covert  made  a 
ft  for  one  and  twenty  Years,  and  adjudg- 
*  good  LeaTe  againft  the  Husband,  though 
Wmade  when  flie  was  a  Feme  Covert,  , 

Q* 2  anc* 


>  %%  Of.  Leafes  by     Chap.  XVII, 

and  by  .her  alone,  arid  this  by  Reafou  of  the 

PtovKo.  G6db.iiJ.pl.  415?.  Qu#rt9 

Forfeiture  or    r     Tenant  (of  life-takes  Husband,  and  by  Deed 

**•  indented  they  make  a  Leafe  to  bim  in  Rever* 

Hon' for  the  Life  of  the  Husband,    reserving 

Rent,  tfii*  is  no  Forfeiture;  for  he  in  the  Rer 

'verfion  was  Party,  and  a  Surrender  it  is  not,  fojr 

.    their  whole  Eftate  was  not  given,  and  the  Rcr 

ferVation  is  good,  ^j   /«/L  42.^1. 

Baron  makes**    Baron  and  Feme  feifed  oif.Land  in  the  Right 

Leafe%  then     0f  the  Wife,  the  Husband  alone  makes  a  Leafe 

^tkmlma^  ^or  Te?r8»  .afterward  Baron  and  Feme  levy  a 

ffne\  the  Co-   ?*ne»  anc*  they  afterwards  doth  die,  theConur 

mf*  foal!  a- >  fee  (ball  avoid  .the  Xeafc.  1  Leon.  247.  Harvey 

•oiittoLeMfe.  and  Jbomds.     \ 

A  Leafe  is  made. by  Baron  and  F$me  in  jure] 

uxorisy  and  he  dies,  and  (he  accepts  the  Rent, 

it  is  good  agaii)fther.  Cro.  Jac.  $63.  .2  Anderf. 

42.  For  by  her  ownAfl  lhe  hath  affirmed  that 

the  Efiate  continues.  ... 

Second  Has-        Baron  and  Feme  make  a  Leafe  by  Indenture 

hVtdrf^ft-      f°r  Term  of  Ye^rs,  rend  ring.  Rent,  the  Leffee 

\LtUme:**™*>  the  Husband  before  the  Day- of  Pay- 

jnent  of  the  Rent  dies,  and  the  Wife  alio 
before  the  Day  of  Payment  takes  a  fecond 
Husband,  who  accepts  the  Rent  at  the  Day, 
and  dies,  the, Wife  may  not  ouft  the  Termor. 
She  might  have  avoided  the  Term  before 
the  Day  at  her  Pleafure;  but  that.  Liberty  (he 
j&ad  affiled    to  her  fecond  Husband.     Dye* 

159-  . 

Vide  plus  fub  titulo,  What  fhall  be  a  Difpo- 

fition  of  the  Wife's  Term,  or  not. 

It  was  held  Pafch.  18  Eliz,.  in  C.  B.  Que  ft 
Baron  &  Feme  font  &  font  Leafe  de  terres 
del  Feme  per  fait  Indent9  pro  2 1  ans  de  U  date 
de  fait  refirvant    Rent,    (jc.    Le   Baron   & 

Feme 


»*     •      • 


Chaip.  XVir.     "Baron  and  Feme.        %  2z$ 

Feme  ou  fun  deux  adonque  efteant  deins   age 

de  21  ans^ceo  leafe  neft  garrant  eftre  Ion  per% 

Stat.  32  H.8.  Et  uncorefuit  tenus  que  ft  Tfoin^'.  * 

tuufoit  fait  at  Feme  deins  ■  age   avaiy  que  el 

fois  Efyoufe  &  puis  eft  marry,    &  fon  Baron* 

mruft  que  el  ne  pqit,  wave  ceo  Joyntur?  fr  de-     , 

niand  eftre  endowed  de  fierce  part  de  touts  tes 

Urres  de  que  fon  fiaron  moruft  feife.     Mes  fer- ' 

U  lie  per  cep  Jointure  fait  avant  les  Efpoyfals 

fer  reafon  de   Stat.   27  H.  8.  cap  10.  tome   ai 

Uflifs  de  feafartce  de  Jointure  el  ad  eftre  de  pleitf- 

«#.  Ex  Manufcript.  Mri.  jBrbwnloe. 

,     .  -        *  t  '  r 

If  a  Feme  fole  being  a  Widow  be  feifed  bf/P#**™& 
tynds,  and  fecretly  takes  Husband,  and  conceals  ty  Marriage , 
mp  Marriage,  and  fo  continuing  under  the  No-  x*^*J* 
Ijon  of  a  Widow,  makes  Leafes  of  divers  Par-  Widow;  the 
Jfclsof  Land,  and  afterwards  thp  Time  of  her  Husband  de- 
marrlage  is  publifhed,  the  Husband  in  Equity  creed  in  Chaftm 
^ught  to  avoid  the  Leafes,  but  was  denied  Re-.^  *^r* 
,  and  decreed  in  Chancery  to  ^onhrtj}  the 
ifes  gyring  the  Term.     ,: 
Leafe  for  Year*  by  JJaron/and  Fepie  with- ' 
t  Deed,  is  void,  as  to  the  Ferns.    tyo.-  £//&. 
6.  ''  ,,   \      "  ' 

Baron  and  Feme  (in  the  Right  of  {he  Feme)  Baron  and 
'  a  third*  Perfon  were  Joint-tenant?  for.  the  j^2?£ 
Wof  the  Wife,  and  of  thq,  third  P^rfon,  the  0ther.f  p€  an^ 
ton  and  Feme  by  Indenture.  I^t  the  Moiety  hr  Husband 
r  :i  Years,  the  Feme  dies,  the  furviving  Jomt-  wake  a  Leafe, 
Want  enters:  Leflee  brings'  Trefpafs,  and  re-  ^'^T'^V 
wvered;  for  the  Leafe   is  good,  and  is  as  a  fj^^JJ 

fe  made  by  her,  until  (be  after  Coverture,  tit  Survivor. 

tone  who  claims  in  Privity  by  her,  avoids  it 

Entry:  For  it  is  not  void  by  the  Death  of 

Jfaron,  but  voidable,  and   the  Avoidance 

fcfctto  be  by  Entry;  and  this  cannot  be  by  the 

int-tenant's  Survivor,  for  he  is  paramount  the 

C^  3  Wife ; 
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Wife,  and  fo  the  Leafe  {hall  bind  as  long  a* 
any  Joint-tenant  be  alive.  Cro.  Jac.+ij.  Smal- 
man  and  Ajborows.  x  Roll.  Rep.  441.  Me/me 
Cafe. 

If  a  Man  demife  Lands  to  B.  his  Wife  for 
Life,  the  Remainder  to  G  in  Fee,  and  by  a 

JtawrfeflMftf  Codicil  he  devifeth  that  B.  (ball  have  a  Power 

£«*A*  fix  Months  before  his  Death  to  leafe  this  for  fix 

Years.  B.  takes  a  fecond  Husband,  fhe  and 
her  fecond  Husband  may  Jeafe  this  by  Deed 
or  without  Deed  for  fix  Years ;  and  if  they 
leafe  this  Habend.  a  die  dot  us,  it  is  good.  1  RoU 
Abu  3  29. 

Leafe  by  Indenture  figned  and  lealed  by  Ba- 
ron and  Feme  (of  the  Wife's  Land)  and  a  Let-, 

L**fitfEj*8-  ter  of  Attorney  by  Baron  and  feme  to  deliver. 

mmtpBwrm  jt  on  thc  Land  in  both  their  Names;  and  the; 

M*4tsm4.      Decoration'  was  of  a  Leafe  by  the  Baron  ©n;:, 

ly,  and  not  in  the  Name  of  the  Wife  in  Eje<9>^ 
ment  $  the  Declaration  is  good;  for  the  Delive-0 
ry  by  the  Attorney  is  a  void  Delivery,  and  vojd^ 
Warrant  as  to  the  Wife,  and  fo  it  is  the  Leafe ' 
of  the  Baron  only:  But  if  the  Leafe  had  been] 
delivered  upon  the  Land  by  Baron  and  Feme, 
it  had  been  a  good  Leafe  for  both.    But  now  it'| 
is  the  Leafe  of  the  Baron  only,  and  not  void- 
able, but  void  againfl  the  Wife.  Cro.  jac.  6iy^ 
Gardner  and  Norman ;  and  fo  in  IVilfon  and 
Rictis  Cafe.  Tely.  i.  in  fuch  Cafe  the  Declara-, , 
tion  was  by  Baron  and  Feme;  and  adjudged  the 
Leafe  is  the  Leafe  of  the  Baron  fole,  and  doth 
not  maintain  the  Declaration.  But  in  Cro.  Car. 
1 6$.  Hopkins  Cafe  contra>  where  the  Leafe  was 
fealed  and  fubferibed  by  them  both,  and  a  Let- 
ter of  Attorney  made  by  them  to  deliver  ic 
upon  the  Land.    Et  per  warn  Curiam  :  It  is  aj 
^ood  Letter  of  Attorney  for  |>oth,  and  th£ 

Leafe! 
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Leafe  well  delivered,  and  it  is  the  Leafe  of 
them  both  during  the  Husband's  Life. 

Uafesfor  Tears  made  to  Baron  and  Feme. 

ft 

There  is  a  Diversity  between  a  Leafe  for  Diwjtty  br- 
Life  and  a  Leafe  for  Years  made  to  a  Feme  Co-  tw*n  a  Leafa 
W.    If  I  let  Land  to  a  Feme  fole  for  Years,  fi'Uf****** 
who  taketh  Husband,  and  after  I  confirm  the  u*M°'T«fU 
Eftate  to  Baron  and  Feme,  To  have  and  to 
Hold  to  them  for  the  Term  of  their  two  Lives, 
this  Confirmation  makes  them  Joint-tenants  for 
their  Lives,  becaufe  the  Chattel  of  a   Feme 
Covert  may   be  drowned,  and  the  Husband 
hathfuch  a  Poffeffian,  irr  her  Right,  of  a  Chat- 
tel, as  is  capable  of  a  Confirmation  or  a  Releafe? 
fat  a  FemeVEftate  of  a  Freehold  cannot  be  al- 
tered by  the  Confirmation  made  to  the  Hus-* 
(and  and  her,  as  a  Term  for  Years  may,  where- 
of the  Husband  may  make  Difpofition  at  bis 
Pleafare.     %  Inji.  300, 

Feme  Leffee  for  Years  upon  Condition,  that  ?*W  **•  B*i 
fce,  her  Executors  or  Affigns,  fhall  not  alien  ™J*mU  **  . 
without  the  Confen*  of  theLeffor,  {tie  taketh  jjg""  *  m 
Baron,  and  dies;  the  Husband  is  within  the 
Danger  of  the  Condition,  for  he  is  Affignee  j 
in  Moor  and  Feirranctn  Cafe,  1  Leon.  f.  3 . 

An  Eftate  made  to  a  Feme  Covert,  de  novo, 
Tefts  tilh  the  Husband's  Diflent,  but  a  ne^ 
leafe  pude  to  a  Feme,  who  was  Leffee  before, 
7efts  not  till  his  Aflcnt-  Hob.  104. 

Itafcfor  Life  made  to  Baron  and  Feme. 

I  fct  Land  to  a  Feme  fole  for  Term  of  her 
life,  who  taketh  an  Husband,  and  after  I  con- 
firm the  Eftate  of  the  Baron  and  feme,  Ha* 
hdumiox  Term  of  their  Lives.    In  this  Cafe 

C^  4  the? 
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the  Baron  does  not  hold  jointly  with  his  Wife* 

bot  holdeth  in  Right  of  bis  Wife  for  Term 

CotfmMm.   Qf  hcr  ijfe.  but  this  Confirmation  (ball  enure 

to  the  Husband  by  Way  of  Remainder  for 
the  Term  of  his  Life,  if  he  furvive  the  Wife ; 
he  cannot  hold  jointly  with  the  Wife,  bc- 
caufe  the  Wife  hath  the  Whole  for  her  Life, 
and  Joint-tenants  muft  come  in  by  one  Title, 
i  Infi.  392. 
Landdmifed  Land  is  demifed.to  Baron  and  Feme  for 
u  Barm  and  tbcir  Lives,  the  Remainder  to  the  Survivor  of 

SZti£'ir  tbem  for  Ycar$  ;  tbe  Hu$band  granted  over 
mamder  u  'the .^is  Term  for  Years,  and  died,  the  Wife  (hall 
Smrtmrfor  have  it,  aild  not  the  Grantee,  becaufe  there 
Tears*  was  nothing  in  the  one  or  other  to  grant  over 

but  the  Survivor ;  fo  if  the  Wife  had  died  af- 
ter the  Grant,  and  tbe  Baron  furvived,  yet  he 
(hall  have  the  Term  againft  bis  own  Grant* 
,  Popb.^y  5.  So  if  a  Leafe  be  made  to  Baron 
and  Feme  for  their  Lives,  the  Remainder  to 
the  Executors  of  tbe  Survivor  of  them;  and 
the  Husband  grant  the  Term  and  dies,  this 
Jhall  not  bar  the  Wife,  becaufe  the  Wife  had 
but   a  Poffibility,   and  no  Intereft.    Co.  Lin. 

Remainder  u  But  if  a  Leafe  is  made  to  Baron  and  Feme 
the  Hehs  of  for  thejr  Lives,  the  Remainder  to  the  Heir* 
tbe  Sarvivor.    Qe  tjje  Survivor.  jt  j$  a  g0(Kj  Remainder  not- 

withftanding  tbe  Uncertainty;  and  in  that 
Cafe  the  Husband,  after  tbe  Death  of  the 
Wife,  fball  have  Judgment  to  recover  the  Land. 
Godboltiig. 

Leafe  to  Baron  and  Feme,  and  his  Son  for 
Life,  the  Son  dies;  he  in  pleading  (hall  not 
fay  as  amongft  other  Joint-tenants,  fuer* fetfitx in 
dominkofuo  ut  de  liber  0  Ttnememo  pro  termimo  «- 
td  ipforum  patris  acfilii  per  jut  a&crtfcendi*  but 

omitting,. 
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emitting  per  jut  wmfundu    ilarMamtfcripti 
AW.  Brownloe.  .  »         .  .-? 

hnfes  for  Life  made  by  Baron  'and  Fme%} 

ut  fupra.    * 

Leafe  by  Baron  and  Feme,  of  the  Lands  of  Livery. 
the  Wife,  Habendum  from  Michaelmas  for  Life  j  E«*rjty- 
and  Livery  is  made  after  Michaelmas^  fecunj 
ium  ftrmam  Charia,  it  is  gbod  enough;    and 
the  Difference  is  where  the  Livery  is  made  by 
the  Leffor  in  Perfon,  and  where  by  Letter  of 
Attorney,  in  the  fame  Charter  generally  made: 
But  if  the  Letter  of  Attorney  be  to  make  Li- 
very after  Michaelmas*   it  is  good  enough  in 
both  Cafes ;   for  there   is  not  any    Intention 
that  the  Livery  (bould  operate  in  futmoy  but 
that  Livery  fhould   be  made  when  it  fhould 
operate,  and  the  Eftate  (hould  be  good  pre- 
sently; and  it  differs  from  2  Rep.  55.  Buckler 
pod  Harvey*  where  a  Reverfion  was  granted 
^Habendum  after  Michaelmas  for  Life,  although 
'the  Attornment   be  after  Michaelmas*  yet  it 
being  the   Aft  of  a  Stranger,  {hall  not  make 
that  good   which   otherwife  would   be  void  : 

•  But  here,  when  the  LelTor  makes  Livery  him- 
ffelf  after  Michaelmas r  it  is  well  enough.    Cro. 

2^563.   Greenwood  and  Tyler.     Leafe  made 
y  Baron  and  Feme,  in  Right  of  his  Wife,  to 

*  jf.  S.  Habendum  from  Michaelmas  following 
for  Term  of  Life ;  after  Michaelmas  Baron  and 
Feme  make  Livery,  fecundum  form  am  Chart  a, 
it  {hall  be  good  againft  the  Wife  to  bind  her ;' 

t  for  the  Livery  alone  did  not  make  the  Leafe, 
f-but  the  Livery  and  Deed,  and  it  took  its 
y  Operation  by  both.  And  although,  if  Livery 
*nad  been  made  before  Michaelmas*  it  had 
I  1  been 


1 
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been  void  to  make  it  a  good  Leafe;  yet  ir 
being  made  after  Michaelmas,  it  is  made  a 
good  Leafe  by  the  Deed  and  Livery,  and  net 
by  either  of  them  folely;  for  the  Livery,  in 
this  Cafe,  is  but  the  Execution  of  the  Deed, 
and  is  a  fufficient  Witnefs  of  their  Agreement,* 
which  is  the  Caofe  it  ought  to  be  by  Deed 
to  prove  the  Agreement  of  the  Wife ;  and  all* 
Reservations,  Covenants,  and  Warranties  in  the 
Deed,  are  good,   and  the  Leflbr  and  Left* 

bound  by  them. 


mi 
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H* 


CHAP.    XYIM. 
Wills. 

fi&w  and  in  whqt  Cafes  a  Fmq  Covert  mpy^ 
make  a  WiH  What  jhe  tpay  devife  without 
the  Confent.  of  her  Husband.  If  fie  may, 
make  a  Declaration  in  the  tfature  of  a  WWt 
without  the  Affent  if  the  Husband.  Sevtfal 
Cafes  of  the  Husband's  being  bound  to  per- 
mit his  Wife  to  make  a  WiO.  Of  Pe^ifes^ 
to  the  Wife  by  the  Husband  or  others*  and 
the  Conftitution  of  fuch  Devifes.  What  is  /|r 
Devife  by  Implication,  or  not.  Of  a  Feme 
Covert's  ajfenting  to  a  Legacy.    If  the  Huf 

.  hatfd  may  devife  the  Term  made  to  him  and 
his  Wife.  Wife  Legatee  of  Goods  is  made 
Executor,  if  the,^  fecond  Husband's  Executor, 
JbaH  have  them. 

|  ftw  and  in  what  Cafes  a  Feme  Covert  may  make 
a  WW,  and  it  JbaU  be  good  or  not. 

A  Feme  Covert  may  make  aTeftameot,  if 
her  Husband,  agree  to  it  after  her  Death. 
Mich.  8  Jac  B.  Gram's  Cafe. 

A  Feme  Covert  may  not  deviie  Things  in. 
A&ion  which  flic  hath,  without  the  A  (Tent  or 
Agreement  of  the  Husband ;  and  by  his  AfTetit 
fc  may  make  Executors,  or  him  to  be  Execu- 
tor.  4  H.  6.  3.    39  fl.  6.  27. 

A  Feme  Covert  Executrix  may  not  devife  any 
Goods  (be  bath  as  Executrix,  without. the  Af~ 
feat  of  her  Husband,  or  his  Agreement  after* 
*ttds,  although  (he  may  make  an  Executor 
Without  his  Affent.    Grant's  Cafe,  fufra. 

Regu- 
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JUgul*.  Regularly  a  Feme  Covert  cannot  make  her 

Will ;  and  therefore  a  Feme  Covert  made  a  Will, 
and  devifed  30  /.  per  Annum  out  of  fome  of 
her  own  Land  to  a  charitable  Ufe ;  the  Heir 
fubmits  himfelf  to  an  Award,  and  is  bound  to 
perform  it ;  the  Arbitrators  award  Payment  of 
it,  yet  by  Decree  of  Chancery  the  Heir  is  di£- 
charged  of  the  Payment,  and  the  Devife  was 
void  ab  initio :  The  like  Cafe  of  an  Infant. 

If  a  Feme  Sole  make  a  Feoffment  to  her  own 

Ufe,  and  after  takes  Husband,  and  after  makes 

a  Will,  that  the  Feoffees  (hall  make  an  Eftate  to 

her  Husband;  and  dies;  this  (hall  not  be  good 

in  Chancery,  becaufe  that  all  A£U  by  a  Feme 

Covert  are  void,  and  there  /Equiuu  fequitur 

Legem. 

Declaration  in      But  though  a  Wife  cannot  make  a  Will  with- 

tb*  Nature  of  out  her  Husband**  A  (Tent,  yet  Ihe  may  make  a 

4  WikU  Writing  or  £>eclaration  in  the  Nature  of  her 

Will,  and  it  (ball  be  good  in  many  Cafes,  as 
was  TtSey  and  Pierce**  Cafe.  Cro.Car.  \*]6. 
Debt  upon  Bond  conditioned:  Whereas  the  De- 
fendant was  to  efpoufe  A.  S.  a  .Widow,  if  the 
Marriage  took  Effect,  and  he  liquid  furvive 
the  faid  A.  SL  there  was  paid  to  the  Obligees 
300  /•  to  and  for  fuch  Ufes  and  Purpofes  as  fhe 
the  faid  A.  S.  by  any  Writing  under  her  Hand  - 
and  Seal,  fubfcrib*d  and  poblifh'd  in  the  Pre- 
fence  of  two  Witneffes,  fliould  nominate,  de- 
clare and  appoint,  then,  &c.  The  Defendant 
pleads,  fhe  did  not  limit,  declare,  or  appoint 
any  Ufe  or  Purpofe  for  the  Imployment  of  that 
*  .  Money.  Plaintiff  replies,  that  (be,  by  her  Will 
in  Writing,  feal'd  and  publifhM  by  her  in  the' 
P*  efence  of  two  Witnefles,  [naming  their  Names] 
did  will  and  appoint  fuch  Sums  to  be  paid,  and 
that  the  Defendant  had  not  paid  them,  and  on 
Arreft,  Judgment  pro  Quer\ 

The 


•  Xbe  Condition  of ;  z  Bon^aftr  ^hefesfc  he  &»**»// * 

Ha«ht?ken  4^va^dpwfita:Wif«,^Pg.ppf:  %%*'$£;< 

t$'d  of  divcji|$ppdfc  '  If  hV&QMld;p«rroii:  Mf  m"ai*eam& 

$d.Wife  to  make^av^ill,  .and ;  4*Tpofc  in  i£g*r  *  " 

cies  as  much;  as  (be  would,  not  .weeding  /  5  o  A 

fat4pay  and  pftfprm  what  ^^ppimed,,  & 

.that  «xc;e^d  nofctf/y  /, :*hat  th^n,.cSrc;    Th&Dep 

fer^ant  pleads,  the  ma^le  npt \anj  Will ;  and.ujj* 

pa  Iffue  it  wai^auod,,  thaft  Ihcmad^a  Will,  and 

diddifpofe  of  ^iyqs  Legacies,,  noJt  exceeding 

■fo/r  but  that  /ii$  |rj3  Coven ;  at  t£ie  Tin^e  ^ 

iwkwg  the.  Wift ;  *p4  Judgment  f ^r*  Que r.  for 

itisa  WiU  within  £$e  Intent  of  th^\Condit|pfk 

and  It,  is  but  ber  Appointment .  wjii^h  the  Huff 

toad  is  oblig'd  tp  perform ,  <?^f  Gqq "?»i 9-  JW& 

.  .Jfte  li£je  Cafe  is  X>(>.  Gw.  $£7*'  Sherman  *n4 
fi/fcy  ^  The  Coxf^fupn  wa^  ijp  £e*mit  his  Wif^ 
to  make  a  Will  of  her  firft  Hatband's  Goods  to 
theValoe  of  1 00  /.  to  be  paid  within  one  Year 
after  her  Deceafe  : .  That  then,  ^Tc.  Defendant 
tfeads,  That  Wperttitted  his  Wife  to  make-* 
Will,  iut  does  not  plead  that  he  paid  it  accord- 
ant aadfothe.PJea  was  held  to.  he  ill.     <  : 
.  <It  k  held  in .  3  &eb.  624.  Articles  -were  made 
Before  Marriage,  That  the  Wfe  fhall  ro?ke  a    '<--'. 
Vol,  and  the  Husband  to  pay  the  Legacies  dp-        ■  < 
tift  Per  Cm:  Her  Will  is  void,:and  the  Huf. 
Wid  bound  "only  by  the  Articles  to  permit  it* 
VUe  Mod.  Rep.zii.'. 

In  Harris  and  Heffie's  Cafe,  1  £efr.  347.  Au* 
thority  was  given  to  the  Wife  to  devife  300  /, 
and  fee  difpofeth  200  /.  by  Fifties,and  well  per 

Cur\ 

*  If  a  Feme  Covert  make  a  Will,  and  devife 
Goods  to  another,  and  the  Husband,  after  her 
peath,  deliver  the  Goods  to  the  Dcvifee  accord- 
ingly, this  (hall  bind  him.     26  Ed.  3.71. 

A 
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A  «£*&.&  ' " A F^$  (eWfed  Wi- iftatt'ifl  Thift,  reffirViog 
**»«W  i  PbWcr  to  giVe  By  bcr  lift Wllrtfolntidh  df  He* 

JSgL1*^'*-  ^ite  w  fc|fcte»;  *«d  tirVfc  wttlfcn* with  tUfe 
-  Cd&rett  of  BeHnftfoded  HfesB-tofl.    AfterwarA 

V  M&rrtTgi  <obJt  £tej  tn£  W?fe  trtfdg  4 
WritHjg'  inR.rth  of  a  WiHyirhtf  «ietf.  V&J&lh 
Chief  fuftfce ;  This  is  tio  Will,  tor  crtgHt  tfc 
^'proved  by  the  Ordinary*  &4t  where  a  W&*- 
Hiirh  is  Exectftrri,  and  iriarrles,  ftte  fcay  ftiakS  & 
Will  with  XAvSkax.  of  hei  HAsB^nd,  bat  not 
Without.  4>?«».:^7.  Sdtf  f  Wtttiln  (haVftfe 
Debts  duifto>H«rJ  hiarrlesVfbfe  may  Milt.}  I 
Will  Mfctf  thfeft,  arid  the  Oratory  may  prWfc 
H;  m  otHer  tales'  ffife  fcantiof,  **r  It  is  dn!y~  % 
Writing  iri  F&rto  6?  a  •Wilt  J  HdweW  It  a$p*sf*i 
ing  in  the  principal  Cafe,  That  rtrc  Oratory  Hid 
&f%  iMnte^l  Mriinffti'jrfioh  Dad»J  tht  Goods 
B- thai  Writing,  it  was'  alfoWa  *ea$n*ble»  .&& 

P  •  ■  ■> 

•»>-•■»  »      -       ■••       *"*i  ^  «      *•    I  f  * 

Pf'uevifes  to  (hi  Jftfe  'hytfafi&W  **«  P*8Vr4* 
a/;d \'ihe  tohjtitution  qJ hch  tiivifti*     .    * 

Pemt  e*mut      ,  A  Man '  ma^  deyife  tanas'to"  fte1  Wife/  #8* 

f*£  }*      te  be  biit  dne  Mftm  in  taw/  b'ecatofe:  «JrVDe? 

few  fcr   *ifc  dtkft  noc ,  talte:  ijfreft  till  after  his  tfettft 

•  twtWahlfWiiUdthnottafaffiMiillafeft 

Death,  ye*  if  ir  Penie  Covert  b£  teti/ed  df.  Laticf$ 

itt  fee,  file'  darmot  detflfe  rhe  fatWe  to'  hCr  Htff> 

band,  becaufe  at  the  Time  of  the  making  fret 

Will  flic  had  nd  Power,  being  jf&J  poteflati  fc/r/.j 

and  the  Law  (nail  intend  it  td  be  done  &jr  tire 

Cdetcion  of  her  Husband,     i  ittfi.  1 1  i.  I. 

If  a  Man  devife  Lands,  whereof  he  is  feired 

fa  fee,  to  his  Son  and  Heif  after  the  Death  df 

A.  the  Wife  of  the  Devifor,  this  (hall  raife  jta 

Dnif*  tj  Im-  gftatC  for  Life  to  A.  by  Implication,  becaale 

l&4»/««.        by  thfe  tbe^yjfor  q^s  hi$  Intention,  that  his 

Heir 


Hfcir  flnll  tot  have  this  during  the  life  t>F  htl 
Wife;  wh&efes  bad  it  not  been  for  theDtvife* 
le  ought  to  hate  had  it  {Jrefently  upon  his 
Death*     13  A  ^.*. 

B»t  upon  a  Loafc  for  Years  ^nCdft*f}^rtj*t  - 
k  flaotild  not  aiieii  to  any  betide*  bit  ChiWrGfy 
the  Letfcb  deWfiaH  Part  of.  the  Eftite  td  //.  his 
Son,  after  the  Death  of  the  Wife,  and  ifiadtiritf 
Executor*.  .  Per  Cur9:  This  D*vife  to  the  S§fc* 
after  the  Death  of  the  Wife,  is  nt>t  any  £)eViU 
to xht  Wife ifitfce meat* Time?  fof  it  h plain  he 
Ad not  intend  it  to  bis  Wife,  but  w  hi*  Extend 
tors  re  the  nlean  Time,  and  fo  no  Bleach  or  fcrtM 
fehnre.  (JBftt  i&  the  othet  Cafcf  none  other  coal*  '. 
bare  it  beficfas  the  Wife  C*u  5^-74*  Hotitfi 
wad  Hertens  Cafe)  AnA  if  a  Nfttf  dtvffe  a  Tetmr 
is  the  Son  after  the  Ddath  <>f  the  Wife  of  tbrf 
Dfcvifor,  this  (hall  ndt  rake  any  Eftate  to  th4 
Wife,  fagoaufe  h  do6s  not  appeal  that  his  Int4nc 
was  foy  becaufe  the  S6n  was  not  to  have  this  by 
Ac  La*r,  after  the  Death  of  the  DeviforT  with- 
oat  a  DeVifc,  but  the  Executor. 

If  a  Mail  detfife  a  Tetm  to  his  Wife,  14  file  f&  Confe*  to  * 
bag  Ihrie  ftfimaAry'd,  and  if  ft*  ma*ry,  th*n  th&£e£*tf  tf  * 
Wife  fhall  batfe,  aHem  oat  of  the  Land,  awtf7**" 
make  his  Wife  Eaectitriit,  and  die,  and  the  Wife 
confent  to  the  Legacy  of  the  Term,  and  enters 
jtypoa  it,  2nd  after  takes  Husband ;  this  Confent 
to  the  Legacy  of  the  Term  is  alfo  a  Confent  to 
At  Rent  when  the  Contingent  happens*  Mich. 
i  j  Joe.  B.  R.  Eofi  and  Hayxaard. 

it  is  fettled,  that  a  Feme  Covert  cannot  afleht  B«w  G**r* 
to  a  Legacy;  for  if  (he  fliould  ba*e  Power  t&**nnotaffent 
affent  or  difaffent  to  a  Legacy,  then  if  a  Term  *  a  U&AC1' 
[The  devifed  to  a  Feme  for  Life,  (who  is  alfo  Ex- 
ecutrix,) Remainder  to  J.S.  if  the  Feme  takes 
y.S.  to  Husband,  yet  it  fliould  be  in  her  Power 
i  to 
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ID  affirm  dr  dtftciy  this  Devife,  which  would  be 
p}ifcbievous.     Sid,  1 88.  Codk  and  Bellamy. 
-  .  One  devifed  a  Term  to  his.  Wife  for  life,  and 
after  to  his  Children  not  provided  for;  and  the 
Tcfom  was  afterwards  fold  upon  Execution  for 
(be  Debt  of  the  Wife,  and  after  the  Wife  died 
during  the  Term ;  it  was  adjodg'd,  that  not- 
withihnding  this  Alienation,  the  Children  of  the 
Dfvifor  fhould  have  the  Refidue  of  the  Term* 
Woodcock  $  Cafe. 
WbftU      .    The  Rtfidne  of  my  Goods  I^givetoF.  my 
W*t£  .    Wife,  whom  I- make  Executrix  of  this  my  Witt, 
SJ*      t<M*ifrofe  for  the.Health  of  my  Soul,  and  to  pay 
Exetmursof    fry  Debts;  and  dies:  She  pays  the  Debts,  and 
tbtEttiUnd.  takes  a  fecond  Husband,  who  makes  his  Exe- 
cutor, and  dies  poffefs'd  of  the  Refidue  of  the 
Goods  .  the  Wife  (ball  have  them,  and  not  the 
Erftcutor  of  the  Husband,  if  he  did  cot  make 

*  Gift  .of  them  in  his  Life-time.    Dyer  321. 
1  Anderf  23.,  Moor  98.  Plowd.  543, 544,  545. 
.;  y*  S.  devjfetb  to  his  Wife  100  /.  to  be  paid 
at Tuch  a  Day;  and  if  it  is  not  paid  then,  that 

'  bis  Executors  fhall  pay  her  200  /.  at  fuch  a  Day 
sifter  to  come :  The  Wife  dies  before  the  firfir 
Day,  the  Ex^cu tors-are  difchargfd.  HiU.  2  Cati 
Eat*  858.  .Qyw  2^2.  in  Margate*  .  1 

Of  the  Husband's  devifing  theEjlate  of  the  Wifei 

*  * 

If  a  Leafe  be  made  to  Baron  and  Feme  foe 
Years,  the  Baron  cannot  devife  the  Term,  be* 
caufc  the  Wife  is  in  by  Survivorflup  before  the 
Devife  takes  Eflfefo 


ft;  a  T) 


w. 
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Rent,  Refervation,  Emblements* 

In  what  Cafes  the  Wtfe  JbaU  not  have  the 
font,  though  the  Refervdtion  be  to  her.  The 
Husband  grants  a  Rent  out  of  the  Wife*s  . 
term,  and  dies ;  if  the  Wife  JbaB  hold  it  dif- 
charged,  and  why.  What  Arrears  of  Rent 
the  Statute  of  3  2  H.  8.  cap.  ^  J.  gives  the 
Husband  Power  to  recover.  Feme  Covert  re» 
uivedthe  Rents >  they  not  having  Notice  of 
the  Overture.  Where  the  Husband  JbaB  be 
charged  with  the  Arrears.  Avowry  for  Rent 
W  tf  the  Wifes  Laud,  how  to  be  brought. 
Mere  the  Executor  of  the  Husband  JbaB  have 
lb*  Rent)  and  not  the  Wife.     Where  the  Wife 

'  fiaB  have  the  Emblements  y   and  where  the 
Husband. 

Wbatjbatt  be  godd  to  the  Wife>  or  not. 

J  Poflefs'd  of  a  Term  for  100  Years  by  Deed 
'  *  indented^  mention'd  to  be  made  between 
tat  and  B.  hi*  Wife,  of  the  otie  Part ;  but  (be 
toer  fealed  the  Deed.  A.  atid  B.  aflign  the 
Ttrm  to  C.  yielding  and  paying,  during  the  j 

fttm,  to  A.  and  B.  and  the  Survivor  of  them, 
N  to  the  Afligfts  of  the  Survivor  of  them,  %o  I. 
lent  per  Annum,  upon  Condition  that  if  the 
Kent  be  not  paid,  it  (ball  be  lawful  to  him  and 
■is  Wife,  and  the  Survivor  of  thepy,  and  the  Af- 
fens  of  the  Survivor  of  them,  to  re-enter,  and 
far  A.  dies ;  neither  his  Adminiftrator,  nor  £• 
Ac  Wife,  (hall  have  the  Rent,  nor  enter  for  the 
Condition  broken  ;  for  the  Wife  (hall  not  have 
fc  Kent,  becaufe  (he  fealed  not  the  Deed,  and      . 

R  fo 
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Rent  not  U  fo  the  Rent  cannot  be  referred  to  her,  being  a 
rtfe**d  to  a  Stranger ;  and  fo  it  is  void  as  to  her,  and  t^c 
Strang*.        administrator  of  A.  fhal)  not  have  this  as  Af- 

fignee  of  A.  during  the  Life  of  B.  inafmuch  as 
this  was  not  intended  as  a  Limitation  to  deter- 
mining by  the  Peflth  of  B.  but  to  be  refer ved  tc 
J}>  herfelf,  and  fo  the  Affignee  in  Law  of  the 
Husband  cannot  claim  it,  becaufe  he  did    001 
Solvendo.      furvive  the  Wife;  and  the  Word  Solvendo  can- 
not enure  by  \?ay  of  Grant  to  the  Wife,  whet 
it  is  by  way  of  Reservation  to  the  Husband 
Letfeeajpgns    And  the  Condition,  in  this  Cafe  runs  with  the 
bjs  Term,  r*n~  Rent .  and  thwf<we  the  Rant  being  gone,  the 
bZildbT  ■  Condition  is  gpne  alfo ;  and  altho*  the  Rent 
W*f*>  {fie    -be  refer  ved  during  the  Term,  yet  the  othei 
foals  not  the    /Words  (to  A.  and  &)  refrain  it.    2  Roll.  Abr 
Dood)  and      4JOf    Qro.  Car.  *8$.    Bland  and/on^*.    Godb 

taSuS'^'  And  fo*s  *  &mndt  **6'  where  the Huf 

the  Rent.  *™  b*nd  ...pqfleftt)  of.  a  Term.  by.  Indenture,    tc 

which  the  Wife  was  Party,  (but.Jthe  did  not 

feal  to  it)  affigns  all  his  Term  to  the  Affignee, 

rendring  Rent  to  tbefaid  Baron  and  Feme,  and 

the  Survivor  of  them,  and  dies;   neither  the 

:,  Wife  nor  t  he  A4minJft»tot  may  his  ft  the  Rent. 

t>obt  for  At-       R«n*  was  gran  ted  to  Baron  and  Feaft  for  theii 

rears.  -  Lives,  the  Rem  wasarrear,  the  Husband  die* 

another  Rent  is  arrear,  the  Feme  dies  inteftate 

and  for  Admij*iftr*tor  brought  Debt  for  th< 

Arrears  due  in  the  Life  of  the  Husband  ami  af 

tet     PerCuviMt;  {t  will  life  t#C**ofc  the  Alf 

rears  frrvi  ved  to  the  Wife*  as  well  as  die  Red 

itfelf    Cro.  Eli*?*  jgi.  limplt*  Cafe.. 

Baron  grants       *f  tI|c  Husband  hath  a  Term  in  the  Right  el 

a  Rent  out  of  •  his  Wife,  and  the  Husband  grants,  a  Rent  omt  « 

ibt  ihfts      it,  and  dies,  the  Wife  frail  hold  k  difcba*g*4 

Land.  for  (be  comes  in  paramount  the  Charge.  7  #1  $ 

.  1.  *.-  9jH.  G<  j.    She  (ball  no*  halve  the  Reotj 

becaufe  Jhe.  comes,  in  4>aramou»s  the  Refer  vaj 

tionj 
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>  tion  5  but  the  Executor  of  the  Husband  fliall 
Jjbave  it.  Contra  Perkins*  Se£i.  854-  *  Infttf.  h 
A  Man  poffefs'd  pf  a  T$rm  for  twenty  Years 
[in  the  Right  of  his  Wife,  made  a  Lea  fe  for  Yean* 
*  rendring  Reitf  to  him,  his  Executors  and  Affigns, 
hand  died,  the  Rent  is  gone;  but  by  Montague, 
:>he  Wife  in  Chancery  may  be  relieved  for  the  ' 

Rsnt.    6*d&  %yp?  .        *  .  ' 
I     A  FemftSateit  feifed  of  a  Rent  in  Pec*  &*.  Remedy  f 4 

which  is  behind  and  upaid ;  (he  taketh  Huf-  Atfeatu 
'  band,  the  fceat  ip  behind  ag*iq,  the  Wife  dies, 
the  Husband  by  the  Common  Law  fhould  not 
tave  the  Arrears  grown  doe;  before  the  Mar- 
riage; b«  the  Statute  of  3a  H.  8.  cap.  37.. 
'0¥*9  th*  Husband  the  Ariieajs -doe  before  the 
Marriage,  and  a  double  Remedy  for  the  fame 
>y  A&*Q»  ftrDifbefjL    1  jty£  162* '     T  < , 

, '  Twatu  itj  Etower  makes  a  LeaJe  for  Years, 
_  Rem;  and  takes  Htuband ; .  the  Rent 
**5  ip  Aire***  (the  Husband  dies,  his  Executes 
ail  h$,ve  the  Rwt,       .  : 

Whefi  *  fame  Covert  recows/froin  the  Let  **y»e*'  </ 
the  Jlents,  the  Leflees  ;iiot  having-  NAtice  Jf "  *• 
A*  Cffltartujd,  there  being  no  Countfrmaiid  "'J**0'*90*' 
f%J mmt  .c*>  the  Wife.     &r  e^i^a  :  This 
[yment  of  Sent  to  the  Wife  is  wo  Payment,-  but 

IttAsiflrweH  demand k,  and  recover'         -\  \\ 

again :   The  Bajawent  to  the  Wife  is  not  ma- 

"  al*  for  byiftcb  Pretences  Fane  Coverts  fliould 

uieethiir. Husbands  Rents  wichout  their  Au- 

which  it  not  allowable ;  but  this  fertns 

be  dnr'ux  ferpv ;  and  it.  is  an  bard  Cafe  that 

tbe  Tenants  fliould  refufe  to  pay  the  Leflor, 

htad  fo  forfeit  their  Bonds  oj-  Covenants,  and  it 

a  kind  of  Impoilibility  for  them  to  divine 

jtirhether  (he  be  iqarryM.  Cro.  Jac.  621.  Sir  Paul 

tfap  verfos  John  Button. 


R  %  l&h 


ere 
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Where  the  Husband  JbaB  be  charged  With  the 

Arrears. 

The  Husband  or  his  Executors,  (10  H.  6.  7. 
4  Co.  49.  and  Underwood's  Cafe,  ft  R.  2641.) 
(hall  be  chargeable  in  Debt  for  the  Arrearages 
in  the  Time  of  the  Coverture  on  Leafe  made  to 
a  Woman,  dum  fola  fait.    1  Keb.  22.    - 

»  ' 

Of  Avowry  for  Rent.    Vide  Avowry. 

Vto*H  the         l&rnA  is  demifed  to  a  Widow,  (he  marries,  the 
HnsbanJ  jhaM  Rent  incurs  during  the  Coverture,  the  Wife  dies, 
he  charged  in   the  Husband  (hall  be  charged  in  Debt  for  the 
DobtferRmt.  Reot#    Raym.  6.  Pain  znd  Minjhnll. 
Arrears.  If  *  Feme,  having  a  Rent  fog  Life,  takes  Hofc 

band,  and  dies,  the  Husband  (hall  have  the  Aim 
rearages  incurred  during  the  Coverture ;  btfQ 
he  (hall  not  have  the  Arrears  during  the  CovttS 
ture'by  the  Common  Law ;  yet  this  feems  to  lie 
Aided  now  by  the  Statute  of  5  a  H.  8. 

A  Man  pouefi'd  of  a  Term  for  20  Years  i& 

the  Right  of  his  Wife,  makes  a  Leafe  for  1  o  Yearly 

rendring  Rent  to  him,  his  Executors  and  Afligns- 

Whm  the      and  died :  The  Wife  (hall  not  have  it,  for  jftg 

2^«f  ©**  comes  in  by  Title  paramount;  and  it  is  but  afe 

hMfotbeRMnt.  Extraft  of  ten  out  of  twenty,  the  Remainder 

continuing  as  before,  and  the  Executors  (hall 
have  it;  for  the  Rent  (hall  be  incident  to  hiofcl 
who  hath  the  Reverfion  under  the  Leflbr*! 
who  is  the  Executor.  Pofh.  145.  Blaxton  and 
t  Heath.     " 
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Emblements. 

Where  the  Wife  JbaS  have  the  Emblement  sy  and 

where  the  Husband. 

If  Tenant  in  Dower  low  her  Land,  and  die  • 
before  the  Corn  is  ripe,  the  Corn  in  Confcience 
belongeth  to  her  Executors,  and  not  to  him  in 
Reverfion  ;  but  otherwife  it  is  in  Confcience  of 
Grafs  or  Fruits,  and  the  Diverfity  in  Law  maketh 
the  Diverfity  in  Confcience. 

The  Tenant  in  Dower  may  devife  the  Corn 
fowed  upon  the  Land  (he  is  endowed  of;  If  the 
Husband  fow  the  Land,  the  Property  of  the 
Corn  is  in  the  Executor,  but  fubjeft  to  this  Con- 
dition: If  the  Heir  affign  to  her  the  Land  fow- 
ed for  her  Dower,  fhe  (hall  have  th^Com,  for 
fhe  ffrall  be  in  de  optima  fojfefjiene  viri%  above 
the  Title  of  the  Executor.    2  Infi.  81. 
:  If  a  Leafe  be  made  to  Baron  and  Feme  during  Baron  fiw 
the  Coverture,  and  the  Baron  fows  the.  Land,  tUL*ndt**4 
jpkl  after  they  are  divorced  caufa  pracontra&us,  &**tb$r*hA 
tfre  Baron  {hall  have  the  Corn,  becaufe  the*"*"* 
Judgment  is  an  A&  of  Law.  4C0.116.  Oland>$ 
Cafe ;  and  fo  it  is  if  the  Divorce  be  at  the  Suit 
of  the  Hushand,  tho'  Popham  teemed  to  doubt 

of  it. 

If  an  Husband  feifed  in  Fee,  or  for  Life,  in  the  *£"*  the 

Right  of  his  Wife,  fows  the  Land  and  dies,  or  %*%%"* 
his  Wife  dies  before  Severance,  yet  he  or  his  Ex-     ** 
ecators  {hall  have  the  Corn.     1  Inft.  55.  t. 

If  Baron  and  Feme,  Joint-tenants  for  Life,  and 
the  Husband  fows  the  Land,  and  -  dies  before 
Severance,  his  Executors  ihall  have  the  Emble- 
ments, and  not  the  Wife ;  for  there  is  no  Di- 
vptfty  in  this  Cafe,  and  where  the  Husband  is 

&  3  fcife4 
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felfed  in  the  Right  of  the  Wife.  Mich.  5  Jac, 
Skehe  and  Awoll,  B.C  but  1  l*fl.  55.  b.  is  cm 
i ni :  For  there  it  is  faid  (he  (hall  have  the  Corn, 
and  fo  it  is  faid  in  Cro.Eliz*  p.  61.  by  tyray,  tbil 
it  was  fo  adjudged.  Quart  Dyer  3,  &  1  /£ol5ft 
Abr.  727,  A/07  149.  Per  Cro,  Car.  jiy,  fh< 
(hall  hot  have  it. 

But  by  Coke  in  Goodman  and  GWs  Cafe] 

Godb.  1 89.  A//.  270.  Baron  and  Feme  are  ToitttJ 

tenant*,  the  Baron  fows  the  Lend,  th«  Wile  far* 

viving  (ball  have  the  Emblements. 

f9henJk*fl>*U     If  a  Feme  feifed  in  Fee,  or  for  Life,  of  LandiJ 

}avctbem.      fows  this,  and  after  lakes  Husband,  who  dies. 

before  Severance,  it  feems  the  Wife  flftH  have 
them,  and  not  the  Executor  or  Adminiftrattoi: 
of  the  Husband,   betaufe  the  Husband  did  not 
fow  them. 
CotyboU.  If  Baroq^cifed  of  Copyhold  Land  m  Fee,  fovQ 

to,  and  after  forrenders  it  to  the  life  of  a  Fen*e,: 
who  is  accordingly  admitted,  and  after  ¥he  Barb^ 
dies  before  Severance,  the  Feme  ftall  have  the 
Emblements,  and  not  the  Executor  tit  Ad  mini- 
ftratar  of  the  Baron  ;•  becaufe  the  Husband  palWf 
the  Emblements,  vikh  the  Land,  to  the  Feme,  as 
an  Executor  id  tberLattd ;  and  by  it  the  Privilege* 
which  the  La^  gives  to  him*  that  fows,  is  takes 
away  by  the  Surrender,  and  fo  is  all  one  as  if  thfc 
Feme  had  fowed  it,  or  purchafed  the  Land  fovr- 
ed  of  a  Stranger. 

If  the  Baron  fotrs  the  Land,  and  dies  before 
Severance,  and  hk  Wife  is  endowed  of  this  Land 
fo  fow'd  of  a  thifd  Part,  (he  fb'all  have  the  Em- 
blements, and  not  the  Heir  or  Executor :  .for  flu 
js  to  have  the  Lsnd,  fiterit  cult  a,  t>el  inculta  cun 
frugibus  &  reddhibu*.    Bra&2.  96. 

In  A&ion  of  Trover  the  Queftion  tiras :  Feme 
Tenant  for  Life,  takes  the  Plaintiff  to  Hustabd 

thi 
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the  Remainder  to  another  for  Life,  *  and  Hops  $ty j. 

were  growing  out  of  the  ancient  Roots,  being. 

within  the  Land  in  Qieftioa,  the  Feme  dies  a 

little  before  t  heGathering  of  the  Hops ;  whether  • 

thefe  Hops  appertain  to  the  Husband,  or  to  hini 

in  Remainder  ?  The  Court  held,  they  are  like 

Emblements,  which  tfhall  go  to  the  Husband  or 

'Executor  of  the  Tenant  for  Life,  and  not  to  him 

in  Remainder  •  for  they  are  firch  Things  as  grow  '  J 

by  Manurance  and  Induflry  of  the  Owner,  and 

not  to  be  compar'd  to  Apples  and  Nuts,  which 

grow  of  themfelves.  Cro.  £ar>  515.  Latham  and 

Atwod. 

A  Feme  Copyholder,  durante  vidua  at*,  fow$ 
the  Land,  and  before  Severance  takes  Husband  ; 
the  LorcHhaH  fe**e4t.  €r*rEiitrnf66t  Wftw -47 1  .* 

For  what  Things  created  during  tht  Coverture  the 
Wifejhdll  be  charged,  after  the  Death  of  the 
Husband*  by  her  Agreement  or  Disagreement. 

If  Baron  and  Feme  accept  a  "Fine,  rtadring  Rent* 
lint,  if  flie  agree  to  the  Eftate  after  the  Death 
if  the  Husband,  file  (hall  be  charged  with  the 
J*M.    50  Ed.  g.  9.  b. 

"  If  a  Leafe  for  Years  be  made  to  Baron  and  Feme, 
tearing  Rent,  if  afterthe  Death  of  the  Husband 
Ac  Wife  agree  to  the  Leafe,  Debt  lies  againft 
her  for  all  the  Arrears  incurred  in  the  Life  of  the  ' 

Husband.  2  H.  4.  19.  b.  but  after  the  Death  of 
the  Husband  foe  may  difagree  to  the  Leafe. 

If  Baron  and  Feme  join  in  a  Feoffment  of  By  Acceptance 
the  Wife's  Land,  rendring  Rent,  the  Baron  dies,  4*****  * 
I  *eFemetakss  a  new  Husband  before  any  Rent,  jgj*  **' 
the  fecoud  Husband  accepts  the  Rept,  the  Feoff- ' 
■**t »  affirmed  for  ever. 

If  Baron  and  Feme  leafe  by  Deed,  and  after  • 

fa  Husband  dies,  and  fije  takes  a  fecond  Huf- 

R4  Undu 


.  \ 
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band,  who  accept  the  Rents,  this  (toll  affirm  the 
Leafe  againft  the  Wife  perpetually.    Dyer  1 59. 

If  Baron  and  Feme  join  in  a  Leafc  for  tife 
of  the  Iland  of  the  Wife  for  Years,  renewing 
Rent,  the  Wife  may  make  this  good  by  Agree- 
ment after  the  Death  of  the  Baron.  10  H.  6, 
24.  b.  and  (ball  have  the  Rent.  3  Leon.  zji. 
Butler  and  Baker's  Cafe. 

if  Obligation  be  made  to  Baron  and  Feme, 
the  Wife  may  refufe  it  after  the  Death  of  the 
finsband.  4  H.  6.  6.  and  by  fucb  Waver,  this 
is  made  an  Obligation  to  the  Baron  fote. 

So  it  is  in  Exchanges  and  Partition,  where 
Pofleflion  of  one  is  waved  and  rcfufed. 

* 

t 

C  H  A  P,   XX, 

Copyhold* 

What  AB%  of  the  Husband  flail  defiroy*  or  forfeit 
The Cuflotn oj 7  the  Wife*  Copyhold  Ejlate,  and 
.  what  not.  Where  fie  flail  have  herViduity> 
though  the  freehold  be  fevered  from  the  Ma~ 
nor,  and  where  not  Of  Grant,  and  Surren- 
der to  and  by  Baron  and  Feme,  and  the  Con- 
flruttion  thereupon.  Cuftoms  of  Mdnon  as  to. 
Wives  or  Widows,  which  are  goody  or  not* 

Jphat  A&s  of  the  Husband  flaU  defiroy  the  Cfc- 

flom  of  the  Wifis  Eftate,  or  forfeit  it,  or  Hot. 

* 

THE  Husband  feifed  of  a  Manor  in  the 
Right  of  bis  Wife,  lets  a  Copyhold  Par- 
cel thereof,  for  Years,  by  Indenture,  and  died; 
this  (hall  not  defiroy  the  Cuftom  as  to  the  Wife, 
|>ut  that  after  the  Death  of  her  Husband,  (he 

may 
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may  demife  it  by  Copy  as  before.    Crti.  EL 

4^9,  or  475.  Conisby  and  Ruskey*  ■ 

The  Cuftom  of  a  Manor  is,  If  any  Copy- 
bolder  dies  feifed,  having  a  Wife  at  the  Time 
of  his  Death,  that  his  Wife  ifcall  have  it  during 
her  Yiduity;  the  Lord  and   the  Copyholder 
enfeoff  J.  S.  thereof,  and  the  Copyholder  dies,  Cnjkm  em^ 
his  Wife  (ball  have  it  during  her  Viduiry  •  for  t"****0** 
the  Cuftom  is  continued  quoad  her,  although  *  ^^J^ 
the  Freehold  be  fevered  frpm  the  Manor;  for  ^  faZ^ 
the  Lord's  Ads  ftal}  pot  prejudice  the  Copy-  /*>»  the  j/U* 
holder's  Eftate,  and  it  S3  a  Privilege  by  the  Cu-  w* 
fioqi  fixed  to  the  Eftgte,  that  the  Wife  (hall 
have  it  after  his  De*th.  Cro.  Jac.  573.  Waldo* 
and  Bartlet.  Vid.  2  Roll.  Rep.  178.  Mefme  Cafe. 

But  the  Cuftom  of  th^Manor  was  found  to 
be,  that  if  the  Copyholder  in  Fee  died  feifed, 
his  Wife  fhoold  hold  it  during  her  Life  as  Free- 
Bench,  {he  Lord  enfeoffs  the  Copyholder,  who 
died  feifed ;  file  ihall  not  have  the  Land ;  but 
if  the  Lord  had  enfeoffed  a  Stranger  of  the 
Land,  yet  the  Land  remained  Copyhold,  and 
tbeCpfton  ;s  not, taken  away.  Cro.  Jac.  126. 
Ujhmere  and  Avery. 

If  a  Copyholder,  piakes  a  Leafe  for  Years  of  Feme  fat  bath 
Lands  whereof  a  Feme  by  Cuftom  is  to  have  *J»  WM«b%$ 
her  Widow's  Eftate,  fhe  (ball  not  avoid  the  5ftjj£** 
Leafe,  unlefs  there  be  a  fpecial  Cuftom  to  a-  i^are  ^ J£  . 
Void  it ;  for  he  comes  under  the  Cuftom,  and  bet  Husband. 
by  the  Lord's  Licence,  as  well  as  the  Wife.  Cro. 
J^c.  36.  Farley's  Cafe.  Afoor*  N°.  147,  Mefme 
Cafe. 

Baron,  feifed  in  the  Right  of  his  Wife  of  a 
Copyhold  Land,  furrenders  it.  Per  lValfnfley% 
It  is  a  Difcontinuance  notwithftanding.  4  Co. 
*?-Cro.  Jac.  105.  Collins  apd  Conch. 

What 
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What  A  Sis  of  the  Husband JbaU forfeit  the  Wtfes 

Eftate,  or  not., 

* 

Feme  Copyholder  takes  Husband,  who  let$ 

the  Lands  for  more  Years  than  the  Cuftom 

doth  warrant ;  It  is  made  a  Quote  in  Head  and 

Cbalhner's  Cafe.'   Cro,  EL  142.  whether  this 

ft  all  bind  the  Wife  as  a  Condition  in  Law?  Bat 

it  is   refolved   in   Saverne  and   Smith's  Cafe. 

Paint.  387.  and  2  R$B.  344,  372.  Mefme  Cafe, 

Ctyhkdtr       if  Feme  Copyholder  of  Inheritance  takes  Htif- 

makesa  Leafe  band,  the  Husband  makes  a  Leafe  .for  more 

for  more  Tears  Years  than  the  Cuftom  will  bear,  the  Lord  en- 

i*»  2^*J    ters  for  the  Forfeiture>  the  Husband  dies,  the 
Mishit m  Wife  dies,  the  Heir  of  the  Wife  enters,  and 
Ferjeitttre.       his  Entry  adjudged  lawful,  fo  that  it  is  no  For- 
feiture. 
VeniahfRent     Denial  of  Rent  by  the  Husband  fhall  be  a 

Forfeiture  againft  the  Wife,  and  fo  Denial  to 
do  Suit  of  Court  are  prefent  Forfeitures.     If  a 
feme  Copyholder  takes  Husband  who  commits 
FT*jfe  Wafte,  this  (hall  bind  the  Wife ;  and  the  Dif- 

ference betwixt  this  Aft,  and  the  Husband's 
making  a  Leafe  is ;  In  Wafte  the  Forfeiture  goes 
to  the  Inheritance  of  the  Wafte,  which  continues 
for  ever  $  but  in  Saverne  and  Smith's  Cafe  the 
Forfeiture  determines  with  the  Leafe.  Vide  R*B. 
Kef.  372. 

But  if  a  Stranger  without  the  Affent  of  the 

Husband  commits  Wafte,  this  is  no  Forfeiture. 

4  Co.  27.  Clifto  and  Molineux.     Dodder  idge  in 

Vherpft.        Saverne  and  Smith's  Cafe,  took   a  Difference, 

where  the  Copyhold  came  to  the  Woman  af- 
ter Coverture,  his  Forfeiture  (hall  not  bind 
her ;  for  then  it  cannot  be '  faid  it  was  her 
Folly  to  tafce  an  Husband   that  \yould  forfeit, 

as 
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as  it  might  if  fh6  had  the  Copyhold  before 
Marriage.  Palm.  387. 

Vide  Hobart  1 81.  Howard  and  Bart  let.  Where 
the  Severance  of  the  Cuftomary  Tenants  from 
the  Mahor,  (hall  not  prejudice  the  Widow  in 
her  cuftomary  Eftate.  It  is  not  in  the  Power 
of  the  Lords  to  deftroy  Widows  E (la res.  By 
the  Severance,  Incidents  to  the  Tenancy  are 
not  deftroyed,  but  Incidents  to  thfe  Seigniory 
are. 

The  Cuftom  is,  that  a  Woman  fball  hold 
durante  Vtduitate ;  {he  fhall  make  a  Leafe  be* 
fore  Admittance ;  for  in  that  Cafe  there  is  no 
Fine  due  to  the  Lord,  and  the  Law  veAs  the 
Eftate  in  her,  Nvy  22.  Remington  and  Cole.  Hob. 
181.      . 

Surrenders*  Grants*  and  tie  ConfttuEtion. 

The  husband  talces  Copyhold  Lands  of  the  The  Wife  i* 
lord  cut  donor  concejjtt  feifinam,  Habendum  t0  "?"'???£'* 
Biron  and  Pemt;  this  is  a  good  Grant  to  the,  Jj  **]£" 
Wife,  though  fteb£  named  after  the  Habendum*  (^^  isgc0& 
and  the  Wife  by  thefe  Words  takes  a  prefent 
Eftate  withxhe  Baron,  which  fhe  cannot  do  by 
Common  L^v  Conveyance'.    1  Saund.  151. 

A  Copyholder  in  Fee  {where  the  Cuftom  WketeWif* 
wa*  for  a  Widow's  Eftate)  made  a  Leafe  by  MlhaV€  tbe 
Licence,  •  Referving  Rent  to  him  and  his  Wife  J/J;rf^& 
taring  their  Lives,  (and  did  not  fay,  and  either  ^  Le*j-gt 
of  them.)  Per  Curiam :  The  Wife  may    have 
this  Rent,  though  no  Party  to  the  Leafe,  and  it 
ftall  continue  for  the  Life  of  either  of  them. 
K/ftCafe,  cited  I  Vent.  idj. 

The  Husband  feifed  in  Right  of  his  Wife,  "TbeW^n 
cannot  grant  Copies  in  his  own  Name,  but  ^^^ 
Ought  to  join  the  Wife  with  him.  Cro.  Jac.  99.  Grant  0f  ^ 
in  Shtpland  and  Royden's  Cafe.  pies. 

Husband 
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Husband  feifed  in  Right  of  bis  Wife  of  Co- 
pyhold Laud,  fur  renders  it.  Walmfiy  held  (his 
a  Discontinuance,  notwithftanding  4  Rep.  23. 
Jdeo  Quare ;  for  I  conceive  it  makes  no  Difcqn- 
tinuance;  and  Co.  4  Rep.  23.  is  good  Laiy. 
Vid.  Lex  Cuft.  1 78, 

Cuftoms  of  Manors  as  to  Wive  s>  Widow  5  what 
are  good*  and  what  not. 

That  the  Wife,  of  a  Copyholder  for  Life 
ihall  hold  it  durante  viduitate,  was  agreed  to  be 
a  good  Cuftom  $  and  fo  theCpftom  of  Tauwqn- 
Dean,  That  if  a  Copyholder  in  Fee  marries  a 
Wife,  if  thp  Wife  furvives,  foe  fh*ll  have  the 
Fee,  &  fie  e  converfo  agreed  to  be  good.  Noy 

p.  2. 

Ther$  can  b$  hq  Qower  nor  Tenancy  by 
the  Courtefy  of  a  Copyhold,  without  fpecial 
Cuftodi.  1  Anderf  292.  It  was  admitted  by 
the; Court  to  be  a  good  Cuftom,  That  an  Exe- 
cutor or  Adminiftrator  lhall  have  a  Year  in 
the  Land  of  the  Copyholder  againft  the  Wife 
that  claims  her  Fre?  Bench.  Noy  29.  Rerr\iiigton 
and  Cole. 

The  Cuftom  of  a  Manor  was,  That  a  Wo- 
man cooperta  viro  poterit  devifare  her  Copyhold 
Land  to  her  Husbancj,  or  ?py  other  by  the  AC- 
fent  of  her  Husband.  Per  Curiam :  The  Cu- 
ftom is  not  unreafonable ;  but  becaufe  \t  wa$ 
toterit  devifare ,  which  is  a  W?rd  <*f  Juftifica- 
tion,  and  it  fhould  have  been  ufi  fuut  dtvtfare, 
by  Way  of  Excufe,  it  was  adjudged  againft  tb'q 
Ilaintiff.  Moor  N°.  268.  3  £eon.$i.Skipwitb*$ 
Cafe. 

If  a  Man  marry  a  Widow,  it  is  a  good  Cu- 
ftom that  (he  lhall  not  have  pow?r.    Kitchen 
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149.    Dah.  30.  b.  but  fuch  a  Cuftom  of  the 
Wife  of  Tenant  in  Fee,  is  not  good. 

But  Cuftom  for  the  Wife  to  have  the  Moiety 
as  Survivor,  is  good ;  and  if  any  Leafe  be  made, 
(he  (hall  have  a  Moiety  of  the  Rent.    1  Keb. 

357- 
The  Wife  that  is  endowable  of  the  Moiety 

of  Gavelkind  Land,  may  not  wave  it,  and  have 

the  third  Part.    Moot  %6o. 

If  a  Copyholder  for  Life,  where  by  the  Cu- 
ftom there  is  a  Widow's  Eftate,  agrees  that  J.  S. 
fhall  hold  and  enjoy  it  during  his  Life,  and  the 
Widowhood  of  fuch  Woman  as  he  fhould  leave 
at  his  Death,  and  enters  into  a  Bond  for  that 
Purpofe ;  yet  the  Widow  fhall  not  be  bound 
by  that  Agreement.  Decreed  Pafch.  1 tf  88.  be- 
tween Muf grave  and  Da/bwood,  %  Vern.  63 . 

The  Widow  of  Ceftui  que  Truft  of  a  Copy- 
hold Eftate  ought  to  have  her  Free  Bench,  as 
well  as  if  the  Husband  had  the  legal  Eftate  in 
him.  2  Vern.  jSy.^r  Curiam. 
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CHAP.    XXI. 

Of  tfa  ffifti  UpAratt  Diftofition.    Where  tb, 

Money  which  the  W  '  r  u 

dfpofe  of,  to  -whom  >  rai\ 

Maintenance  on  a  ]  ad- 

\    ings.     Where  Detai  'i  ( 

Breach  of  tht  Condi  lee't 

vf  Separation   betwe  am 

'    for  allowing  yearly  ra^ 

*    inff  thereupon. 

Cm&hH  to     •"">Ondition  of  a  Bond  WW  *°  Pav  59  ^  .t 

pay  jo  1.  »_     \j  the  Pontiff.     Memorofduau  It  h  agree 

LJ'f^'JJ.'before  laaling,  ejre.niw  the  Wife  may  aifj^oi 

^x*/^  j0 1.  of  the  50  /.  to  whom  {he  will  jn  hpr  Life-tsr 

yrt  i(m*j»t»  to  be  paid  by  the  Plaintiff  accordingly,  he  bt 

paid  to  ]■  S.     ing  only  Truftee  of  the  Wife  in'  the  faid  Obi 

gation.  Defendant  pleads,  That  the  Wife  of  tt 

Defendant  with  his  Content  made  her  Will,  an 

by  it  bequeathed  Jo  /.  of  the  faid  50  I.  to  dive 

Perfons,  and  the  reft  to  her  Husband  the  D 

fendanr,  and  made  him  Executor,  and    aft 

dies,  and  fo  Hie  diipofed  of  the  faid  50  /.  in  h 

Xife :   In  Debt  on  this  Bond,  and  on  Demun 

on  this  Plea,  judgment  was  given  for  the  Plai 

tiff;  for  the  50  /.ought  to  be  paid  to  the  Plai 

tiff,  notwithftanding  the  Difpofal.    Sir  7%om 

Jones,  p.  21 6.    Blunt  and  Collins,  other wi 

in  Equity.     See  Chap.  IX. 

Covenant  to  pay  to  the  Defendant's  Wi) 

or  fuch  as  (he  appoints,  $0  I.  per  Annum  as  a  I 

parate  Maintenance,  provided  Die  live  at  fu. 

a  Place  as   N.  and   IK  appoint.     Defenda 

pleai 
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pleads,  fhe  did  nqt  live  at  fuch  a  Place  as  AT. 
and  W*  appointed.  The  Plaintiff,  replies,  fhe 
was  ready  to  live  at  fuch  a  Plac;e*  but  chat  ZV. 
and  W.  appointed  np  Place.  To  which  the  De- 
fendant demurred  a*  being  a  Condition  prece- 
dent: but  the  Plaintiff  infifted  it  was  a  Condition 
fubfequent,  and  To  became  imppffible,  one  be- 
ing fincc  dead»  and  no  Place  appointed.  Per  C*&**fi*- 
Cmm:  The  Defendant  fliould  fay  fte  Hved^SiSi 
at  fuch  a  Place,  and  that ,  no  other  was  ap- 
pointed;  for  this  is  a  Condition  fubfequent, 
the  Covenant  being  in  Pnrfuance  of  a  former 
abfolute  Agreement  to  pay  fo  much ;  and  it's 
like  the  Aflertf  of  the  Husband,  which  is  in-  ' 
tended  till  the  contrary  appear*.  3  Kek  363. 
Ueis  and  Beer*. 

Bond  conditioned,  That  whereas  the  De- CmR^! m$^ 
ifodaot  fccmJd  marry  fuch  a  Widow  who  was  %^'qJI^ 
poffeffed  of  divers  Goods  of  heriirft  Husbaad*  iUfrpHmf- 
and  the  Goods,  of  bis  ChiJ4tt%  that  her  Hus-  bm*4,  Det*m- 
btnd  fbouJd  not;  meddle  with  them;  but  tb*t  "4  tbemU 
Ae  and  her  Children  might  enjqy  them  with-  *  Br***- 
**  Difturbance  or  Interruption  of  the  Defen- 
dant    The-    Dete&dant   Pffeada    Performance. 
The  Plaintiff  aflSgfcs  for  Breach,  that  the  firft 
Hatband  was  ipoflefied  of  &ch  Shop  a  fid  Goods, 
and  that  the  Wife  bad  them  before  Marriage ; 
sod  that  fuch  *Day  after  the  Marriage,  the  De- 
fendant her  new  Husband  took  cbe  (aid  Goods 
into  his  Hands,  and  them  detain?.     Verdict  fro 
Quer.  And  moved  in  Arreftof  Judgment,  that 
here  is  no  fuffictent  Breach  alledged,  becaufe  he 
doth  not   &ew  that  the  Husband  made  any 
Aft  or  Diftmbance ;  for  by  the  Intermarriage 
the  Goods  are  in  the  Husband,  and  it  is  not 
iWed  tihsut  he-  ctifturbedt  (he  Wife  to  enjoy 
ihem.    But  pmQwiam:  The  Breach  is  Weill 
Signed ;  f«c  it^i  faid  he  .detained  them  from 


V*  .' 
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the  Wife,  efpcclally  being  sifter  a  Verdift.  Cro. 
Car.  204.  Crowle  and  Daw/on. 
Tit  Wife  The  Wife  of  an  Improvident  Husband  had, 

fnet  Munj  unknown  to  him,  by  her  Frugality,  raifed 
IjbirEmg*-  fomc  Monies  for  the  good  of  their  Children, 
***  which  (he  had  difpofed  of  for  that  Purpofe, 

being  no  otherwife  provided  for ;  this  Difpofi- 
tion  of  the  Wife  the  Lord  Chancellor  eftablifh- 
ed  by  Decree ;.  but  afterwards  upon  Review 
and  Affiftance  by  the  Judges,  this  Decree  was 
reverfed,  as  being  dangerous  to  give  a  Feme 
Power  to  difpofe  of  her  Husband's  Eft  ate:  This 
was  Scot  and  Brograve*$  Cafe,  Anno  1639.  but 
in  George's  and  Cbanceys  Cafe  a  DiTpofition  by 
a  Feme  Covert  of  Money  raifed  out  of  feparate 
Maintenance,  is  good  againft  the  Husband.  Vi* 
defupra,  and  Chap.  IX. 
Wifk  purl**-      A  Feme  Covert  purloined  her  Husband's 
inq  Btttbanfs  Goods  or  Money,  and  put  the  Money  into  o- 
Goeis  w  Mo-   tjjer  Men's  Hands,  who  buy  Lands  to  her  Ufe 
**'  therewith;  if  the  Heir  or  Executor  of  the  Hus- 

band do  fue  in  Equity  for  Relief,  and  to  have 
the  Land  or  Money  reftored,  yet  denied  Re- 
lief; for  Egerton  Chancellor  faid,  he  would  not 
relieve  Heir  or  Executor,  (no  not  the  Husband 
himfelf  if  he  were  alive) ;  for  he  fat  not  there  to 
relieve  Fools  or  Buzzards  who  would  not  keep 
their  Monies  from  their  Wives. s  The  other 
Chancellors  have  been  of  another  Opinion,  and 
with  great  Reafoa 

An  1 00  /.  was  lent  by  the  Lord  Holies'*  La* 
dy,  and  in  the  Note  which  was  firft  given  for 
it,  it  was  written  that  the  Money  (hould  be 
difpofed  as  the  Lady  Holies  fhould  dire&  An 
A&ion  at  Law  for  this  Money  being  brought*, 
it  was  barred  by  the  Statute  of  Limitations ;  a 
Bill  was  exhibited  for  Relief,  and  tlje  Statute  of 
Limitations  infifted  upon ;  but  in  Regard  the 
a  Money 
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Money  was  look'd  upon  as  a  Deptfitum,  and  a 
Truft  thereupon,  for  the  Lady,  a  Decree  was 
obtained  for  the  Money,  a  Ventr.  345.  Lord 
Mes'$  Cafe.  « 

Bond  was  given  before  Marriage,  that  the 
Wife  fhould  difpofe  of  500  /.  Which  fhe  did, 
and  decreed  good,  not  withftanding  the  Bond  was 
cancelled  by  the  Confent  of  the  Wife :  But  up- 
on the  releafing  the  faid  Bond,  the  Husband 
gave  a  Note  in  Writing,  that  (he  fhould  dif- 
pofe of  it,  fo  as  firft  be  might  be  made  acquaint-: 
ed  with  it ;  and  fo  the  Husband  would  have 
avoided  the  Note,  pretending  he  was  not  ac~< 
qoainted  with  it ;  fuppofing  thofe  Words  to  be 
2  Condition ;  but  the  firft  Decree  was  confirm- 
ed,    1  Rep.  in  Chancery  118.  Palmer*  Cafe. 

Separate  Maintenance* 

A  Feme  Covert  may  fue  without  her  Huf- 
bittd  for  her  feparate  Maintenance,  and  the 
(faaurter  was  over- ruled.  Cafes  55.  Keynes 
tod  Levies. 

Baron  and  Feme  by  Agreement  feparated  and  Money  fa^ei 
lived  apart,  and  it  was  agreed  the  Wife  fhould  ty  **>*  Wife 
W*.i50  A  per  Annum  feparate  Maintenance; ottt^^^ 
and  out  of  which  (be  had  faved  fome  Monies,  ^jSSd 
and  put  it  out  to  Intereft*  and  took  Bonds  in  a  j*  fr* 
hiteod's  Name,  and  difpofed  the  Money  by  Will ; 
and  this  was  in  Chancery  eftablifbed  a  good 
Difpofition.   Lady  Prudgeons  Cafe*  Cafes  118. 

in  Covenant.:  The  Defendant  covenanted 
with  the  Plaintiff,  That  S.  (Wife  of  the  Defen- 
dant) fhould  be  permitted  to  live  feparate  from  * 
fbe  Defendant  until  the  Defendant  and  the  (aid 
iby  Writing  under  their  feveral  Hands,  atteftv 
•I  by  two  Wittieffes,  fhould  give  Notice  to 
each  other  that  they  would  cohabit :  And  further, 

S  that 
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that  he  the  Defendant,  during  the  Coverture, 
and  until  fuch  Notice  be  givdn  of  their  Dcfiret 
to  cohabit  as  afore&id,  would  pay  to-the  Plain- 

*  tiff  for  the  Maintenance  of  the  faid  S.  300  /.  ptt. 
Annum  at  four  quarterly  Payments;  and  ftts 
forth,  that  the  faid  £  from  the  Date  *f  the  In- 
denture of  the  Covenants,  to  the  time  of  the 
laid  Suit,  did  live  feparate  front  the  Defendant) 
and  00  Notice  of  Cohabitation  as  aforefaid  had' 
been  given  during  that  Time  of  either  Side,  and 
for  75  /.  for  one  Quarter's  Payment,  being  alive- 
Defendant  pleads  in  Bar,  That  after  the  In- 
denture aforefaid,  and  before  the  A&km,  ano- 
ther Indenture  was  made  between  the  Defen- 
dant and  £  his  Wife  of  one  Parr,  and  the 
Plaintiff  of  the  other,  reciting  the  firft  Inden- 
ture; and  further  reciting,  That  the  Defen- 
dant and  £  did  intend  to  cohafrfc*  and  did  fo 
at  that  Time,  and  expreffing  that  it  was  the 
true  Intent  and  Meaning  of  all  the  faid  Parties 
to  the  faid  Indenture  produced,  ut  fuprOi  that 
fo  long  as  the  Defendant  and  £  fhould  agree 
to  cohabit^    the  faid  annual  Payment  fhould 

%  ceafe :  And  the  Plaintiff  did  by  the  laft  Inden- 
ture covenant,  that  fo  long  as  they  cohabited; 
that  the  Defendant  fhould  be  faved  harmleft 
from  the  300 1,  per  Annum  Payment  The  Plain- 
tiff  replies,  They  did  not  cohabit  tno<h  & 
forma  from.  The  Defendant  demurs.  Judg- 
ment/*™ querJ ;  for  uniefs  the  Cohabitation  Had 
been,  according  to  the  firft  Indenture,  as  by 
Writing  mutually*  fubferibed,  and  attefted  by 
two  Witneflbs,  &c  it  was  no  Bar ;  for  the 
laft  Deed  had  not  taken  away  the  Effe&  of  the 
former,  and  a  latter  Covenant  cannot  be  plead- 
«d  in  Bar  of  a  former :  But  the  Defendant  mufi 
bring  this  Afiion  on  the  laft  Indenture  if  he  will 
help  himfelf,  2  Pint.  21 7.  Cawden  and  Draper 

A 
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A  Husband  turns  away  his  Wife,  of  tifes  her 
with  Cruelty;  by  which  Means  foe  is  obliged 
to  leave  fckfl,  Chancery  wilt  upon  her  (Wn,  or 
Prdchei*  Am/%  Application,  decree  her  4  fepa- 
rate Maintenance,  fuitabte  to  her  Degree  and 
Quality*  the  Fortune  foe  brought  and  he*  Htrs- 
band**  Circutnftances,  Cary  1 24.  i  Chant.  Rep. 
4.  S.P.  I  Chanc.  Rep.  16^ 

If  Husband  and  Wife  agree  to  live  fepame, 
and  that?  the  Wife  flball  have  fa  much  a  Year, 
ftjch  Agreement  will  be  decreed  in  Equity. 
NeL  Cbanc  kep.  73 . 

There  is  a  Decree  fot  a  feparate  Mainte- 
nance, and  the  Husband  offers  to  be  reconciled, 
and  the  Wife  refufes,  though  the  Court  will 
fufpend  the  Payment  of  the  Money,  yet  it  will  l 
order  all  the  Arrears  to  be  brought  into  Court ; 
and,  according  as  there  is  Neceffity,  vacate  the 
Decree*  or  give  the  Wife,  upon  ill  Ufage,  Li- 
berty to  refort  to  and  have  the  Benefit  of  it. 
16  Car.  2.  1  Chanc.  Ca.  250* 

A  Feme  Covert,  who  had  by  her  Husband's 

'  Content  50  /.  pet  Annum  fettled  on  her,  and 

who  had,  upon  a  Sentence  in   the  Spiritual 

Court,  obtained  a  Decree  for  yo  /.  per  Annum 

\  '  more  for  Alimonf ,   fuggefts  by  her  Bill,  that 

her  Husband  had,  on  Ptfrpofe  to  deft  a  ad  her, 

Eocttred   the  Tenants   to  furrender  their  E- 
itea,  on  which  the  faid  Rents  were  referred ; 
I     and  prayed  that  it  might  be  made  good  to  her 
by  the  Decree  of  this  Court;  but  it  appearing 
that  fhe  was  a  very  lewd  Woman,  and  eloped, 
"'  and  her  Husband  offering  in   his  Anfwer  to 
*  take  her  again,  my   Lord   Chancellor  would 
/ *  fluke  no  other  Order  in  it,  but  that  the  Hufc 
'  land  fboold  (land  in  the  Place  of  the  Tenants, 
1  and  admit  the  Rent  payable,  and  (he  to  recover 

S  2  it 
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it  at  Law  as  well  as  (be  could,  Pafch.  1682/ 
between  Mildmaj  and  Aiildmajy  1  Vern.  53. 

The  Husband  and  Wife  agree  to  part,  and 
the  Wife's  Father  agrees,  upon  the  Husband's 
giving  him  a  Note  to  pay  back  the  Wife's  Por- 
tion, to  fave  him  harmlefs  from  any  Debts  his 
Wife  may  contract,  and  againft  all  Demands 
•  for  her  Maintenance*  Th$  Wife,  with  her 
Child,  went  thereupon,  and  lived  with  the  Plain- 
tiff her  Father,  and  were  maintained  by  bim; 
and  he  now  brought  his  Bill  to  have  the  Por- 
tion paid,  which  was  decreed,  on  his  giving  Se- 
curity to  indemnify  the  Defendant  againft  the 
Debts  and  Maintenance  of  the  Wife  and  Child ; 
'    *  although  the  Husband  now  offered  to  take  his 

Wife  home,  and  maintain  her  and  her  Child, 
and  to  allow  the  Plaintiff  for  the  Time  paft. 
Mich.  1700.   2  Vern.  386. 

By  Marriage  Articles  6000  Pounds,  Pare 
of  the  Wife's  Portion,  is  agreed  to  be  in- 
vefled  in  Land,  and  fettled  in  Truft  for  the 
Husband  for  Life,  then  to  his  Wife  for  Life, 
Ramainder  as  a  Provision  for  younger  Children,, 
Remainder  to  the  Wife  in  Fee  ;  and  the  Huf- 
band  by  bis  Cruelty  forces  his  Wife  to  live  fe- 
parate  from  him;  the  Court  will  decree  the 
Intereft  of  6000  L  to  be  paid  the  Wife  for 
her  feparate  Maintenance,  till  Cohabitation, 
there  being  no  Iffue,  the  Money  tying  dead, 
and  it  being  a  Truft  which  is  properly  to  be 
direfied  by    this  Court.    Pafch.  1705.    2  Kr». 

A  Wife  haying  been  ufed  with  Cruelty  by 
her  Husband,  becomes  intitled  to  3000  /.  as 
her  Share  of  her  Mother's  Perfonal  £ftate, 
who  died  inteftate;  and  it  was  decreed,  that 
the  Wife  lhould  have  the  Intereft  of  it  for  her 
Separate  Ufe,  and  then  to  the  Husband,  if  he 

furvived ; 
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furvived;  and  afterwards  the  Principal  to  be 
paid  the  Iflue ;  and  if  no  I  flue,  then  to  the 
Survivor  of  the  Husband  or  Wife.  Pajcb.  1711. 
between  Nicholls  and  Danvers,  2  Vern.  6ju 

Memorandum,  the  Husband  had  given  a  Note 
to  his  Wife,  that  if  he  fhould  again  ufe  her  ill, 
foe  fhould  have  her  Share  of  her  Mother's  fi- 
liate to  her  own  Ufe.  Vide  a  Vern.  752.  a  fe-    • 
parate  Maintenance  decreed  a  Wife. 

A  Bill  was  brought  to  fubjeft  the  Defen- 
dant's Jointure  to  the  Payment  of  her  Debts, 
which  (be  contraded  whilft  fbe  had  a  feparate 
Maintenance  from  her  Husband;  per  Lord 
Chancellor,  Had  the  feparate  Maintenance  con- 
tinued) there  would  have  been  fome  Reafon  to 
follow  that,  and  make  it  liable ;  but  that  being 
at  an  End,  there  is  no  Reafon  that  the  Jointure 
foould  be  liable ;  and  the  Bill  was  difmiffed ; 
and  the  rather  becaufe  the  Executor  of  the 
Husband,  who  might  have  paid  the  Money, 
was  not  made  a  Party.  Pajcb.  1685.  x  Vern. 
3*6. 
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chap,  xm 

What  amounts  to  a  Diffojuion  of  the  Wife! 
'Term  by  the  Husband,  to  vefi  the  luterefk  i# 
him,  his  Executors  and  AdmimjlraMs.  What 
Condition  in  Mortgages  Jhall  fur  vive  to  the 
Husband  or  not.     If  the  Mortgage  of  the 
Wife's  Term  doth  amount  to  a  Uiffofition  in 
Law.     Diverftty  between  a  Feoffment ;  and 
Bargain  and  Sale*  as  to  the  Ext  tngui foment 
of  the  Term  of  the  Wife*    Of  the  Forfeiture 
of  the  Wife*  Term  by  the  Outlawry  or  Atr 
tainder  of  the  Husband,  or  on  Extent.    If 
Recovery  by  the  Husband  i#  Eje&ment  alters 
the  Term.    If  Payment  of  Debts  of  thefirfi 
futeftate*  vtfls  a  Jem  in  him.    What  Trufii 
for  the  Wife  the  Husband  quay  diffofe  of,  of 
not.    fVhatlball  amount  to  #  Forfeiture  of 
the  Wifes  Tew< 

ff/ka*  *  amounts  to  a  Difpof.tion  of  the  Wifh 
Term  by  the  Husband,  to  veft,  the  jnterefi  in 
him,  his  Executors  or  Adminiflrators. 

Wtb*%  fewer    *-pHE  Bajron  by  the  Intermarriage  hath  full 

hatbrffa       -*    Powcr  OVer  the  Wife?s  Term  to  a,i?n  ki 
Wife*! Term*  ^  If  "the  Wife  dies,  the  Term  fqrvives  to 

the  Husband;  and  if  the  Husband  dies,  it  fur- 
vives  to  the  Wife  unlefs  he  difpofe  it :  But  the 
Husband  can  make  no  Difpofition  of  it  by  his 
1  aft  Will.  Plow. 416.  Bransby  and  Grantham; 
and  fo  1$  2  AT.  4. 7.  b.  \  Rod.  Abt.  $44.  Pop.  5, 
where  aTMan  poflefTefl  of  a  Term  for  Years  in 
the  Right  of  his  Wife  made  a  Leafe  for  Years 
of  the  fame  Land,  to  begin  after  his  Death, 
and  afterwards  he  died,  and  the  Wife  furvived 
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him;  the  Queftion  was,  If  thp  Wife  (ball  have 
this,  or  the  Leffee?  And  per  Curiam*  The 
Leffee  (hall  have  it ;  far  as  the  Husband,  du- 
ring his  life  might  contract  for  the  Land  for 
the  whole  Term  which  the  Wife  had  in  it;  fa 
might  he  do  for  any  Part  of  the  Term  at  hi* 
Pleafure;  for  if  he  may  demife  the  Land  fa* 
%\  Years,  to  begin  prefently,  he  may  make  it 
allb  to  begin  at  any  Time  to  come  after  hi* 
Death,  if  the  Term  of  the  Wife  be  not  expired; 
but  for  the  Remainder  of  the  Term,  if  tha 
Wife  maketh  no  Pifpofition  during  his  Life,  . 
the  Husband  (hall  have  it :  But  jn  this  Cafe,  if 
the  Husband  devifc  this  Land  to  a  Stranger, 
yet  the  Wife  fball  have  it,  and  not  the  Djevifeci 
as  it  happened  in  the  Cafe  of  Mat  hew  Smith, 
becaufe  that  by  the  Death  of  the  Husband  (bo* 
fore  which  the  Devife  cannot  take  eftc<3)  the 
Wife  had  it  in  her  firft  Right  jiot  altered  by 
the  Death  of  the  Husband. 
The  Husband  can  make  no  Difpofition  of  it 

by  his  lafl  WilL- 

So  it  is  where  Baron  and  Feme  are  Joint-te- 
nants during  the  Coverture  for  tfo  Years ;  the 
Hasbaod  by  Indenture  lets  all  the  Laud  for  70 
Years  to  commence  immediately  after  his  Death, 
the  Husband  died  and  the  Wife  furvived ;  the 
Queflion  was,  If  this  were  a  good  Leafe  to 
charge  the  Pofleffion  of  the  Wife  ?  And  Per 
C«ri<ww,  1.  It  is  a  good  Leafe,  for  here  is  a  Term  in  In- 
good  Term  created  in  Intcrtft,  although  not  **•#*  tba  mt 
in  Pofleffion;  and  it  is  not  like  a  Cafe  where  **&&*•. 
nothing  pafleth  till  bis  Death :  a.  The  Huf- 
fcand  having  an  Intereft,  to  difpofe  in  his  Life- 
tine,  he  might  difpofe  all  the  Term,  and  it 
ftould  bind  the  Wife;  fp  when  he  hath  dtfpo- 
fed  by  an  Aft  executed  in  his  Life-time  of  the 
Intereft  of  the  Term,  rod  hath  creattd  a  Teem 

$4  » 
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in  Intereft,  this  is*  ts  good  as  if  he  had  granted 
all  the  Term.  Cro.  Etiz,.  287.  1  Co.  155. 
Moor  329.     Grant  and  Locroft. 

L.  poflefs'd  of  a  Term  for  18  Years,  and 
of  another   Term  in  Reverfion  of  the  fame 
Land  for  forty  Years,  died  inteftate:  His  Wife 
takes  Adminiftration,  and  enters  and  marries 
J.  S.  who  let  it  to  J.  D.  for  21  Years,  ren- 
dring  Rent,  and  makes  his  Executor,  and  dies. 
Per  Curiam:  During  the  firft  Term  for  Years 
the  Executor  (hall  have  it ;  for   the  Husband 
had  given  away  all  that  Term;  but  for  the  Re- 
fidue  of  the  Term  of  2 1  Years,  which  is  de- 
rived out  of  the  Term  of  40  Years,  the  Wife 
(ball   have  it  as  annexed  to  the  Reverfion  or 
Term  which  the  Wife  had,  Cro.  EL  278.  Lof- 
tus's  Cafe. 
t>ljf option  of       If  a  Man  be  pofleft'd  of  a  Term  of  40  Years 
Parttftb*     ifl  the  Right  of  his  Wife,  and  makes  a  Leafe 
Tr?'"*  2?  for  2°  Ycars>   raving  Rent,  and  dies,  the 
WM.  Wife  (hall  have  the  Refidue  of  the  Term,  but  the 

Executors  of  the  Husband  (ball  have  the  Rent ; 
for  it  was  not  incident  to  the  Reverfion,  for 
that  the  Wife  was  not  Party  to  the  Leafe:  So 
note ;  A  DifpoCtion  of  Part  of  the  Term  is  no 
Difpofition  of  the  Whole.     1  Inft.  46.  b. 

But  Blachfione  and  Heath's  Cafe  is;  A  Man 
poflefled  of  a  Term  for  20  Years  in  the  Right 
of  the  Wife,  makes  a  Leafe  for  1  o  Years,  ren- 
dring  Rent  to  him,  his  Executors  andAffigns, 
and  died :  The  firft  Queftion  was,  If  the  Ex- 
ecutors or  the  Wife  (hall  have  the  Rent  ?  By 
Houghton  and  Crook,  the  Rent  is  gone,  againft 
Mount  ague  j  who  held  the  Wife  (hould  have  it ; 
but  it  was  agreed  that  the  Executors  of  the 
Husband  (ball  not  have  it :  And  if  the  Huf- 
band  after  the  Leafe  made  had  granted  over 
the  Reverfion,  the  Grantee  (hould  not  have  it  1 

But 
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Bat  by  Montague  in  that  Cafe,  in  Chancery  the 
Wife  may  be  relieved  for  the  Rent.  Godb.  279. 
P/.396.    Pop.  145. 

In  Cafes  of  Poffibilities,  the  Law  doth  not  PojftbU'ties 
veft  them  in  the  Husband :  As  if  a  Feme  Sole  not  wfied  i* 
be  poffeffed  of  a  Chattel  Real,  and  be  thereof the  ****** 
difpoffeffed,  and  then  takes  Husband,  and  the 
Wife  dies,  and  the  Baron  furvives,  this  Right  is 
not  given  to  the  Baron  by  the  Intermarriage  ; 
but  the  Executors  or  Adminiftrators  of  the  Wife 
(ball  have  it ;  fo  it  is  if  the  Wife  have  but  a  Pot- 
Ability,  as  if  the  Husband,  poflfefs'd  of  a  Term 
in  the  Right  of  his  Wife,  grants  this  to  J.S.  if 
he  (ball  fo  long  live,  and  dies,  the  Wife  {hall 
have  this  Poffibility  of  Reverfion,  if  J.  5.  dies 
within  the  Term,  and  not  the  Executors  of  the 
Husband.  1  In  ft.  351.  1  Roll.  Air.  345.  So  if 
a  Leafe  be  made  to  Baron  and  Feme  for  Term 
oC  their  Lives,  the  Remainder  to  the  Executors 
of  the  Survivor  of  them,  the  Husband  grants 
away  this  Term,  and  dies ;  this  (hall  not  bar 
the  Wife,  for  that  the  Wife  had  but  a  Poffibility, 
and  no  Intereft.     1  Infk.  46M 

Baron  and  Feme  mortgage  their  Intereft  in  Baron  and 
the  Wife's  Term,  and  before  the  Day  of  Pay-  ^f'J"*  ** * 
mcnt  the  Wife  died,  and  the  Husband  paid  the  J^E* 
Money  at  the  Day,  in   Redemption  of  the  Term  Ttbe 
Mortgage,  and  enter 'd  and  took  another  Wife,  Feme  dies,  the 
sod  made  her  Executrix,  who  entered.     R.  took  Conditio*  jb*u 
Admimftration  to  the  Goods  of  the  firft  Wife^™£  ** 
and  enter d  upon  the  Leflee,  upon  whom  the     J 
fecond  Wife  emer'd,  and  made  the  Leafe  to 
the  Plaintiff;  and  Judgment  was  given  for  the 
Plaintiff,  becaufe  that  though  the  Leafe  was  at 
firft  the  Wife's,  and  that  the  Husband  was 
poflefs'd  in  ber  Right;  fo  as  tho*  he  had  pur- 
chafed  the  Fee-fimple,  the  Leafe  bad  not  been 
extinft,  yet  \>y  the  Intermarriage  he  had  full 

Power 
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Power  to  alien  it ;  and  if  he  forvive  the  Wife, 
he  is  to  enjoy  it  againft  her  Executors  and  Ad- 
miniftrators:  So  here  .when  he  furvives,  the 
Condition  furvives  to  him,  and  reftores  the 
Leafe  to  him  in  State,  as  it  fbould  have  been  if 
it  had  been  aliened.  Hob.  3 .  Toung  and  Radford. 
i  RoB.Abr.  344.  the  fame  Cafe. 

It  is  faid  in  Roll.  Abr.  3  44.  If  a  Feme,  pot 
fefs'd  of  a  Term,  take  Husband,  and  they  grant 
the  Term  upon  Condition,  and  re-enter  for 
the  Condition  broken,  the  Wife  (hall  have  the 
Term  again :  And  the  Cafe  of  Radford  and 
Toung  is  there  cited  to  be  adjudg'd  contrary  to 
Jiobart ;  which  was,  if  a  Woman  pofTeft  of  a 
.  Term  take  Husband,  and  they  grant  the  Term 
upon  Condition,  if  their  Executors  or  Admini- 
ftrators  pay  10/,  to  re-enter,  and  after  the  Huf- 
band  pays  the  to/,  this  is  net  any  Difpofition, 
but  they  (hall  be  peffefTed  in  the  Right  of  the 
Wife ;  for  altho'  he  pay  the  Monies  to  redeem 
it,  yet  perhaps  he  received  the  Money  when  it 
was  mortgaged. 

If  a  Husband  jJIflefe'd  of  a  Term  in  Right  of 
his  Wife  gram  this  over  Upon  Condition,  that 
the  Grantee  (ball  pay  10/.  to  his  Executors, 
the  Husband  dies,  the  Condition  is  broken  ; 
the  Executors  of  the  Husband  enter,  the  Wife 
fball  not  have  the  Term,  for  this  was  a  Dif- 
pofition of  the  Term ;  all  the  Intereft  being 
granted  over,    1  Inft.  46.  b. 

If  Husband  potfefl:  of  a  Term  in  Right  of  the 
Wife,  grants  this  to  J.  S.  if  he  (hall  fo  long  live, 
and  dies,  the  Wife  fball  have  this,  cauja  qua 
fupra. 

If  a  Husband  grant  the  Land  which  he  had 
in  Leafe  in  the  Right  of  his  Wife,  except  Part, 
the  Wife  (hall  have  this  Part  fo  excepted,  lor  it 
is  not  difpofed  of.    Dyer  264. 

Leflce 


1 

1 
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Leflee  for  Years  affigns  his  Term  to  the  Wife 
of  the  Letter  and  a  Stranger,  and  after  the 
Leffee  bargains  qnd  fells  the  Land  for  Money 
by  Deed  inrofled,  and  dies;  the  Stranger  dies, 
and  the  Wife  claims  to  have  the  Refidue  of  th« 

m 

Term  not  expired.    Now  in  Bracebridge's  Cafe,    * 
Phwd.  where  the  Husband  in  fuch  Cafe  made 
a  Feoffment,  it  was  adjudged,  that  by  the  Li- 
very he  had  extmgui&ed,  and  given  over  the  £jr/i>**/>- 
Term  of  the  Wife  :  But  fome  make  a  Diver-  ment4fj* 
fuy  where  the  Husband  makes  a  Feoffment,  ^T  * 
and  where  a  Bargain  and  Sale,  becaufe  by  it     '  * 
nothing  paffeth  but  the  Ufe ;  and  after  the  Sta- 
tute of  27  H.  &.   the  Poffeffion  is  convey'd  in 
fuch  a  Manner  as  the  Ufe,  and  by  the  Grant 
of  the  Ufe,  the  Leafe  injure  uxor  is  paffcth  not. 

Moor  171. 
If  a  Term  for  Years  in  the  Right  of  the  WHe  Extent  <f  a* 

be  extended  for  the  Debt  of  the  Baron,  this  Wii's  Tgrm* 
ftall  bind  the  Wife.    7H.6.t6.    But  the  Wife 

ftall  have  the  Refidue  after  the  Extent  in~ 

curred. 
If  the  Baron  grant  the  Herb  or  Vefture  of  the 

Land,  which  he  held  with  his  Wife  for  Years, 

and  dies,  the  Grantee  ftall  have  the  Grafs  or 

Vefture.     7E  6.  52. 
If  Baron  and  Feme  be  ejefted  out  of  the  Recrvery  m 

Term  in  Right  of  the  Wife,  and  the  Baron  re-  fg^fi 

povers  in  Eje&ment  brought  by  him   in  his  &(?£££ 

©W»  Name  only,  this  is  an  Alteration  of  the 

Term,  and  vefts  in  the  Husband  only.    1  Inft. 

4&  b. 

Upon  Execution  againft  the  Husband  for  his  Term  tj  the 

Debt,  the  Sheriff  may  fell  the  Term  during  his  WfrJ*]}? 

»tt>  '  *  •       the Sb&tff* 

Term  4or  Years  in  Right  of  the  Wife,  if  the  //*«•»  ** 
Husband  be  outlawed  or  attainted,  they  afe  MJ??** " 
Gifts  in  Lav.    :  Inft.  3  j  1 . 

4  Though 
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Though  the  Husband  be  pofleft  of  the  Term 
in  her  Right,  yet  be  hath  Power  to  difpofe 
thereof  by  Grant  Or  Demifc  ;  and  if  he  be  out- 
lawed or  attainted,  they  are  Gifts  in  Law. 
I  Inft.  251. 
Tiv*  Femes  Two  Femes,  Joint-tenants  of  a  Leafe  for  Years, 
Joint-tenants,  one  of  them  takes  Husband,  and  dies;  yet  the 

T'f*"/}"^  Term  flla11  furvivc  >  for  though  a11  Chattels  real 
tUTwmlbtU  are  8iven  t0  *c -Husband  if  he  furvive>  yet  the 
fumte.  Survivor  between  the  Joint-tenants  is  the  elder 

Title,  and  after  the  Marriage  the  Wife  con- 
tinued fole  pofleffed ;  for  if  the  Husband  die,  the 
Feme  (hall  have  it,  and  not  the  Executors  of 
the  Husband ;  aliter  of  perfonal  Goods.    1  InJL 

What  Trufis  of  the  Wife  the  Husband  Jball  dif- 
pofe,  or  wbu    See  Ch,  IX.'  verfus  Ftnem, 

If  Husband,  being  pofleft  of  a  Term  for 

Years,  grant  this  over  in  Trtift,  for  the  Bene- 

-    fit  of  the  Wife,  he  may  afterwards  difpofe  and 

What  Truft  of  forfeit  this  Truft,  and  bar  the  Wife,  p.  8.  Jac. 

*v  *T$9j  ih*    m  ^cac-  Wy&s  Cafe ;  for  he  had  as  great  a 

MfpcfTiZl  Power  of  the  Ufe>  wh5ch  he  had  in  the  RiSht 
9  of  his  Wife,  as  he  had  of  a  Term  in  the  Right 

of  his  Wife  ;  but  if  he  make  a  Leafe  for  Years 
to  another  for  the  Ufe  of  the  Wife,  if  fbc  fo 
long  live  for  her  Jointure,  the  Husband  may 
not  difpofe  the  Truft,  Mefme  Cafe,  and  fo  for 
the  Benefit  of  the  Wife  and  Children. 

If  a  Leafe  be  made  by  the  Father  to  P.  A. 
in  Truft  for  the  Advancement  of  his  Daugh- 
ter, who  marry'd  with  him,  the  Husband  may 
clearly  difpofe  of  this  Term,  and  no  Remedy 
at  Common  Law  for  it,  1  Bui/}.  1 1  g.  Plat  and* 

Sleep. 

If 
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If  -a  Term  for  Years  be  granted  to  the  Ufe 
of  a  Feme  Sole,  and  fhe  takes  Husband,  and 
dies,  the  Adminiftrator  of  the  Wife  (bail  have 
(be  Ufe,  and  not  the  Husband ;  becaufe  this 
Truft  of  the  Wife  was  a  Thing  in  Privity,  and 
in  Nature  of  an  A&ion,  for  which  there  is  no 
Remedy  but  by  Writ  of  Subpoena  ;  for  the  Trult 
runneth  in  Privity  in  this  Cafe,  and  the  Huf- 
band  (hall  not  be  Tenant  by  the  Coutefy  of  * 
an  Ufe. 

A  Woman  conveys  a  Leafe  in  Truft  for  htt'ThEbuUnd 
Ufe,  and  afttr  marries;  in  fuch  Cafe  it  lies  not  cannot  pant 
ki  the  Power  of  the  Husband  to  difpofe  of  it ;  *f  '***&  **>* 
and  if  the  Wife  die,  the  Husband  (hall  not  have  ^/^ 
it,  but  the  Executor  of  tjie  Wife.     March.  Rep.  Bxtfiebehw, 
45.    Sir  J%hn  St.  John's  Cafe,  fo  ruled  at  Com-  Ch.IX»«er/«* 
mon  Law ;  and  in  Wjtham  and  Waterhouft's  Ttnm. 
Cafe,  *  Leafe  for  Tears  was  granted  to  the  De- 
fendant to  the  Ufe  of  the  Grantor's  Sifter,  whom 
be  afterwards  ihould  marry  ;  who  married  her 
accordingly,  and  then  died :   The  Feme  takes 
tbe  Plaintiff  to  Husband,  and  afterwards  (he 
died ;  and  the  Defendant  takes  Adminiflration 
of  the  Plaintiff V  Wife's  Goods,  and  the  Plain- 
tiff fued  the  Defendant  in  Chancery  to   have 
the  Term ;  and  it  was  decreed  by  the  Advice 
of  the  Judges  of  England^   that  neither  the 
Term,  nor  the  Ufe  thereof  appertained  to  the 
Husband.    Cro,  £//z,.  ^66.    And  it  was  refolv'd 
in  Chancery,  That  the  Husband  cannot  grant 
or  charge  the  Term  of  the  Wife  in  Truft,  Ca- 
fes 22?.  as  the  Wife  having  affigned  her  Term 
in  Truft  for  herfelf  before  Marriage,  and  the 
Husband,  without  Joining  with  the  Troftees, 
does  mortgage  the  Truft ;  and  the  Husband  be- 
ing dead,  the  Mortgagee  exhibits  his  BiH  to  have 
the  Lands  conveyed  to  him,  or  that  they  (hould 
redeem,  and  the  Court  difinift  the  Plaintiffs 

•  Bill ; 
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Bill ;  for  fince  Queen  Eliz*ahttlf%  Time  it  he 
been  the  conftant  Courfe  of  this.  Court  to.  ft 
alide  all  Incumbrances  and  Afts  of  the  Hoi 
band  upon    the  Truft  in  the  Wife's  Ten 
Sot  farfeh  it    and  that   he  fhall  neither  charge  or  grant  it  i\ 
f*  Outlawry    wav  nejther  ftiall  he  forfeit  it  by  outlawry, 
»&!*?.         Felony,  if  it  be  for  Jointure. 

A   Widow  makes  a  Deed  of  Settlement 
her  Eftate,  and  marries  a  fecond  Husband,  wh< 
was  not  privy  to  fuch  Settlement ;  and  it 
pearing  to  the  Court,  that  it  was  in  Confidence 
of  her  having  fuch   Eftate,  that  the  Hu*ban< 
married   her,  the  Court  fet  afide  the  Deed  ai 
fraudulent:    Between  Howard  and  Haokert  m 
Cham.  Rep.  8 1 .  #  \ 

So  where  the  intended  Wife,  the  Day  be*' 
fore  her  Marriage,  entred  privately  into  a  Rw 
cognizance  to  her  Brother ;  it  was  Decreed  to* 
be  delivered  up.  i  Chant,  Rep.  79* 

So  where  a  Conveyance  was  made  by  the 
Wife,  before  her  Marriage,  to  Truftees,  in 
Truft,  that  they  (hould  permit  her  to  receive 
the  Rents  and  Profits  of  the  Eftate,  and  Aft 
in  every  Thing  as  flie,  whether  Sole  or  Covert, 
fh'ould  appoint ;  the  Lady  being  crazed  in  her 
Underftanding,  endeavoured  to  run  away  from 
her  Husband,  and  (tared  up  her  Creditors  to 
fue  him ;  and  the  Conveyance  appearing  to  be 
without  the  Husbands  Privity,  my  Lord  Chan- 
cellor held  it  to  be  in  Derogation  of  the  Rights 
of  Marriage,  and  decreed  the  Pofleflion  of  the 
Eftate  to  the  Husband,  and  a  Conveyance 
'from  the  Truftees  to  the  Six  Clerks,  that  it 
might  be  fubjeft  to  the  Order  of  the  Court. 
Hill.  \6M.  zVern.  17. 

A  Woman,  on  Agreement  before  Marriage 
with  her  Husband,  being  to  have  a  Power  tc 
aft  as  a  Feme  foie;  and  the  Husband  dying] 

and 
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and  (be  marrying  again,  the  fecond  Hus-band 
not  being  privy  to  the  Settlement  on  the  firft 
Marriage,  ir  was;  decreed,  that  the  fecond  Hof- 
bftnd  mould  not  be  bound  by  that  Settlement 
made  on  the  former  Marriage.  1  Vem.  1 7. 

But  where  *  Widow,  before  a  Marriage  with 
a  fecond  Husband,  afligned  over  the  greateft 
Part  of  her  Eftate  to  Truftees,  in  Truft  for 
Children  by  her  former  Husband,  though  it 
*as  infifted  that  this  was  without  the  Trivity 
of  the  Husband,  and  done  with  a  Deiign  to 
cheat  him  •  yet  the  Court  thought  that  a  Wi- 
dow may  provide  for  her  Children,  before  fbe 
put  her  felf  under  the  Power  of  a  Husband ; 
and  it  being  proved  that  8000  I  was  thus  fet- 
tled, and  that  the  Husband  had  fupprefled  the 
Dead,  he  was  decreed  to  pay  the  whole  Money, 
without  dire&ing  any  Account.  Mich.  1689. 
I  Vern.  408. 

A  Truft  was  for  railing  of   Money  for  a-Twyf /«•  r**» 
Feme  fole>  in  Cafe  £he  did  not  marry  contrary  j*g  Mortfy  fa 
to  the  Liking  of  Sir  Ed.  IV.  and  his  Lady;  and  tfZnlVuk 
if  Ihe  did,  then  to  fuch  Perfons  as  the  faid  Sir^wrCT,/ 
Edward  and  his  Lady,  or  the  Survivor  of  them, 
ibould  nominate;  and  for  Want  of  fuch   No- 
mination, then  to  Sir  Edward  and  his  Lady ; 
and  Sir  Edward  and  his  Lady  were  Leflees  in 
Truft.    The  Feme  fole  married  without  their 
Confent,  Sir  Edward  died  without  any   Ap- 
pointment, and  fo  did  his  Lady.    The  Court 
Was  of  Opinion,  that  it  was  not  in  the  Power 
of  Sir  Edward  and  his  Lady  to  have  difpoled 
of  this  Leafe,  otherwife  than  for  the  Benefit  of       < 
the  feme  fole,  if  fiie  had  lived;  and  her  Ad- 
miniflratrix  was  well  intitled  to  the  Benefit  of 
this  Leaie.  Cafes  58.  Fleming  and  fValgrave. 


.  ■  1 
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Amwity  pur-       A  Truft  was,  That  one  A.  (hould  purchafe 
tbafedhTrttft  jn  his  own  Name  an  Annuity  of  80  /.  per  Ann*-  < 

^JiSri fox  thc  Lifeof  tbe  p,aimiflE*s  Wife> and  p*y thc  1 

Husband.        Chancery  was  to  force  the  Payment  of  this. 

Annuity   to  the  Plaintiff,  who  lived   feparate 
from  his  Wife:  It  was  decreed,  That  the  Huf- 
band  being  Affignee  of  the  Wife,  and  that  there 
being  no  Negative  Words  by  the  Will  to  exclude* 
the  Husband  from  the  Annuity,  he  could  not 
exclude  him ;  and  fo  decreed  the  Defendant  to 
pay  all  the  Arrears  and  the  growing  Annuity 
to  the  Plaintiff's  Husband.  Cafes  ipq.   Daktns 
and  Btresford. 
Liverjity  b*-        j\jote  a  Diverfity  between  a  teafe  for  Life 
****** Leafe  an<j  a  LQ2ife  for  Years  made  to  a  Feme  Covert, 
tl2?k*fot      f°r  if  *  'et  Land  to  a  Feme,  fole  for  Term  of 
Tears.  Years,  who  taketh  Husband,  and  after  I  con-; 

firm  the  Eftate  of  the  Husband  and  his  Wife,; 
to  have  and  to  hold  the  Land  for  Term  of 
their  two  Lives ;  in  this  Cafe  they  have  a  Joint 
Eftate  in  the  Freehold  of  the  Land,  for  that 
the  Wife  had  no  Freehold  before;  but  her 
Eftate  of  Freehold  cannot  be  altered  by  the 
Confirmation  made  to  her  Husband  and  her, 
as  the  Term  for  Years  may,  whereof  her  Huf- 
band  may  make  Difpofitiop  at  his  Pleafure  3  - 
and  this  Confirmation  makes  them  Joint- tenants 
for  Life,  becaufe  a  Chattel  of  a  Feme  Covert 
may  be  drowned,  1  Itijt.  300*  a. 
^"h***?  Ewcutor  de  fin  Tort  dies  inteftate,  his  Mo* 
h  Payment  of  tber  adminifters,  and  after  takes  Husband,  (there 
tkkts.  being,  amongft  theChattels  of  the  Wife  as  Exe- 

cutor de  Jon  Tort,  a  Term  for  Years,)  thc  Huf- 
band  pays  fo  much  of  the  Debts  of  the  firft 
Inxeftate  as  the  Term  for  Years  is  worth*  Per 
Curiam^  The  Term  for  Years  is  vefted  in  the 
Husband.     Sid.  f.  76.  Baker  and  Beresford. 

4  if 


\ 
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If  an  Inheritrix  carves  out  a  Term  for  iooo 
Years  to  Truftees,  and  fhe  and  her  intended 
Husband  declare  the  Truft  to  be  for  the  Hus- 
band for  Life,  and  after  his  Death  for  the  Wife 
and  her  Heirs,  and  afterwards  the  Husband 
and  Wife  by.  Fine  fur  couotjjit  grant  a  Term 
of  twenty-one  Years,  referving  the  Rent  to 
the  Husband  aod  Wife  and  the  Heirs  of  the 
Wife,  yet  the  Adminiftrator  of  the  Wife  ihali 
not  have  the  Benefit  of  the  Rent  referved.    2 

* 

What  fhall  amount  to  a  Forfeiture  of  the  Wifes 

Term,  or  net. 

1 

1  •  • 

j    tea Pe  for  Years  is  made  to  Baron  and  Feme, 
provided  that  if:  the  fame. Land  fliall  come  into' 
tcher  Hands,  than   to  Baron  and  Feme,  and 
fceirlflue,  that  the  Lord  upon  Tender  of  100/* 
my  enter.  -  By  Dyer  and  Brook;  His  Eotfry  is- 
Wful,  fox,  it  is  the  Aft  of  tliC:  Wife:  Wefton  By  Marriage 
mt\  for  it  is  an  Aft  in  Law,  and  the  Husband  cj an  Husband 
i  pqffeft  in  jurkUxoris  -y  cditer  if  the  Wife  tad  w*»  «*"• 
keen  dead.  *  The  principal  Cafe  in  Dyer,  was ; 
The  Leffee  covenants  that  if  he,  hii  Executors 
for  Affigns/  alien  the  Term,  then  the  Lefibr  to 
mitt.    Leffee  makes  his  Wife: Executrix,, ami 
dies;  the  ;Wife  takes  Husband,   the  Hirfbaad 
aliens  the  Term ;  and  it  is  debated  there  whc-»: 
tber  the  Leflbr  may  enter.    Baldwin';  /Tht 
Condition  is.  not  broken,  becaufe  the  Husband's- 
Eftate  is  made  by  Law,  and  cannot  be  fa  id  At: 
ignee,  and  fo  like  a  Tenant  by  the  Courtefy : 
lut  by  Br  own  and  Shelley,  An  Alignment  in  Lavfr> 
k  as  ftrong  as  an  Affignmentin  Fait ;  and  by  the 
Efpoufals  the  Term  veils  in  the  Husband,  as  if: 
It  had  been  a  Gift  by  the  Wife:  And  it  was  ad- 
fudged  it  was  a  Forfeiture.  ♦  Dyer.6tb.rf.a.  . 

T  CHAP. 
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CHAP.   XXIII. 

What  Atts  done,  or  Centralis  made  by  the  Wifet 
fhall  bind  the  Husband,  or  not.  Six  Refalu* 
tions  of  the  Court  in  Scott  and  Manby*/  Cafe, 
as  to  that  Paint,  and  other  Cafes  relating 
thereto,  and  the  Manner  of  laying  the  A£tion> 
■  and  declaring  therein. 

•  ■  .  »  -  • 

REgularly  the  Contrafts  of  Femes  Covert 
are  void,  in  as  much  as  their  Powers 
are  transferred  to  tbeir  Husbands  by  the  Inter-* 
marriage.  Sid.  ioo.  Yet  in  iifl  d.  30.  it  is 
the  Opinion  of  Martin,  that  if  a  Woman  buy 
Things  fuitable  to  the  Degree  of  her  Husband, 
be  fhall  be  bound  by  it ;  fo  27  ft  8.  25.  6ji 
Brook,  If  the  Things  come  to  the  Ufe  of  the 
Husband,  he  fhall  be  charged  by  the  ContraA 
of  the  Wife.  Sid.  114.  2  Cr.  Car.  258.  And  yet 
Hutpcti,  Rep.  106L  Bill  and  Lullyt  Cafe,  The 
Baron  fhall  not  be  charged  by  the  Contraft 
of  ch*  Wife.  Sid.  123.  Dyer  323.  It  is  faid 
ifi  1  RoB.  Akr.'W.  If  a  Wife  buy  Thing! 
for  her  necef&ry  Apparel  without  the  Aflent 
of*  the  Husband,  yet  the  Husband  (hall  be 
Bound  to  ..  pay  it,  Sir  Thomas  Gardener's  Cafe 
But  thefe  feeming  Diverfities  will  be  reconciled 
by  reading  the  following  Argument  of  Lord 
Hate,  in  the  Cafe  of  Scot  and  Manby,  which 
opens  the  Law  oathis  Head  better  than  fifty 
fcatterM  Cafe*. 

:  A  Woman  departs  from  her  Husband  with- 
out his  Confent,  and  during  her  sAb  fence,  tbl 
Husband  prohibits  fevcral  Perfons,  and  amongfl 
the  Reft  7*  S.  totruft  her,  and  after  (be  mafcel 
ar  Requeft  to  cohabit  again  with  her  Husband 
and  he  refuies  to  receive  her,  and  yet  J.  S 

.■■  .•.._""  feU 
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(fells  to  her  Silk  and  Velvet  to  the  Value  of  40  /. 
which  is  found  Suitable  to  the  Degree  of  her 
Husband,  Ae  Husband  fluff  hot  be  charged, 
Lord  Halt. 

I.  I  Will  fey  fomething  of  the  Nature  of 
Contracts. 

II.  I  will  apply  k  to  our  Cafe,  In  Confidera* 
don  of  tbfc  Verdift,  as  it  is  found. 

III.  I  w5W  ffiew  it  in  what  Particulars  we 
all  agree,  fcrid  where  we  differ,  and  fo  ftate  thd 
Qbeftion. 

IV.  I  will  fpeak  to  the  f&feftion  as  it  fhall 
he  fo  ftated. 

I .  A  Contf *&  is  the  Cohfent  of  two  or  more* 
whereby  to  bring  in  an  Obligation  of  one  td 
the  oth^r ;  and  the  Parts  tequifite  to  fuch  <* 
Cofitrt&,are  1  ft,  Panics,  idly,  Confcnt.  $d\y> 
An  Obligation. 

ifi,  It  i*requiGfe  that  the  Parties  be  not  dlf- 
abted  to  Contract;  and  as  to  that,  in  Lay 
feme  ar*  difabled  to  Comfaft  quoad  hoc,  and 
ex  parte;  as  an  Infant,  non  comfosy&c.  and  forae 
fiaVfc  an  abfol&te!  Difabillty ;  as  a  Feme  Covert^ 
tpho  cdn  no  Way  in  our  Law  contraft. 
-  &dfy,  As  td  this  Confent,  that  muft  be  eitbet 
etpfefs  or  implied ;  exprefs  muft  be  either  Pre- 
cedent, Concomitant,  or  Subfequent;  implied 
isf  raifed  by  Law ;  as  where  a  Man  is  made  Bai- 
llflf,  Steward,  or  Houfe-keeper,  a  general  Au* 
fhority  is  given  him.  When  Goods  come  to  i 
Mart's  Ufe,  he  having  had  Notice  of  the  Con* 
traft,  it  is  an  AlDTent  the  Law  will  imply,  and 
make  the  Cofttr*&  oblige  him ;  and  if  either  of 
thefe  had  been  found  in  this  fpecial  Verdift,  tt 
had  been  well ;  for  then  there  had  been  Fa& 
enough  for  the  Law  to  have  made  Conftrufiiori 

T  %  upon.. 
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upon.  There  is,  befides  all  this,  Evidence  of  a 
Coiifent  in  Fail,  which  muft  induce  a  Jury,  if 
there  be  no  Circupiftances  agaijift  it.  As  if  I 
fend  a  Servant  always  with  ready  Money,  andr 
he  buys  upon  Truft,  here  is  no  Evidence;  but 
if.;  I  ufually  Tench  bim  upon  Truft,  and  where 
he  takes  up  Goods,  I  (land  to  his  Bargain,  and 
pay  for  them,  this  is  Evidence  that  I  would 
have  all  the  Wojld  truft  him ;  and  this  a  Jury> 
may  apply  to  make  a  Confent  to  any  particular 
Contrad,  but  then  they  muft;  £qd  the  Aflent 
in  Fad ;  for  that  which  is  the  Evidence  to 
them,  we  cannot  judge  upon. 

3^/y,  As  to  the  Obligation/  it  is  neceffary 
that  this  be  upon  the  Party  confenting.  I  know 
that  in  Tome  Cafes  the  Obligation  of  a  Con- 
trad  may  be  transferred  by  way  of  Coftcomi- 
tancy  *  as  to  the  Husband,  it  is  carried  with 
the  Chattels  and.Perfon  of  the  Wife;  and  it 
lies  upon  the  Heir  and  Executor  when  they 
haveAfTets;  but  for  a  Man  to  be  originally 
bound  by  a  Cootjad,  it  is  necefTary  that  there 
be  his  Confent;  and  the  Confent  of  no  other 
Perfon  will  fer^e. 

2.  To  confider.  what  is  in  the  Verdid,  and 
apply  what  has  been  faid  to  it.  I  find  in  it  no 
Aifent  of  the  Husband's  found,  nor  arty  Au- 
thority he  gave  his  Wife,  but  only  Matter  of 
Evidence.  I  confefs,  that  when  a  Wife,  tho* 
not  particularly/appointed,  contrads  for  Ne- 
ceflaries  for  herfelf,  her  Family,  her  Husband* 
or  her  Children,  this  is  great  Evidence  to  a 
Jury  to  make  them  find  the  AflTenr  of  the  HuC- 
band ;  for  it  cannot  be  reafonabiy  thought  that 
any  Man  would,  be  fo  barbarous,  as  to  deny 
his  Affent  to  have  the  Neceffities  of  his  Family 
lupplied  ;  and  fo  it  may  be  believed  and  found 
he  did  affent.  But  this  is  only  in  Cafe  of  Co- 
habitation; 
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habitation;  for  it  may  be  welf  imagined,  that 
when  a  Wife  leave*  her  Husband,  that  he  may 
refufe  to  fupply  her;  and  fo  in  the  Verdift, 
this  Matter  of  Evidence  is  anfwer'd  by  finding 
that  (he  departed  from  him  ;  but  then  there  is 
an  Anfwer  on  the  other  Side,  that  flie  after- 
wards, and  before  this  Contraft,  defired  to  co- 
habit with  him ;  to  this  is  replyJd  again,  with 
a  flat  Bar  to  any  Evidence  that  can  be  given  of 
an  Aflent,  viz.  that  theHusband  did  expreftly 
prohibit  thofe  Tradefmen  to  truft  her;  the 
Judges,  in  their :  Direftions  to  a  Jury,;  diteft 
them  to-be  guided  by  fuch  Evidence  of  an. At* 
fent,  when  nothing  appears  to  -the  Contrary,  • 
becaufe  it  would  be  very  hard,  in  Point  of 
Proof,  to  fbew  exprefs  Evidence  of  Aflent  to 
every  Particular ;  but  when  there  is  .an.  ex- 
prefs Prohibition  or  Denial  of  Aflent,  this  takes 
off  all  Circumftanees  of  Evidence  on  the  other 
Side. 

3 .  I  am  to  (hew  in  what.  Points  we  all  agree, 
and  where  we  differ. 

jftj  We  all  agree,  that  it  is  not  the  Contraft 
of  the  Wife's  to  bind  her,*  for  in  our  taw  Ihe 
has  no  Will  nor  Power  to:  bind  herfelf;  the  Ci- 
vil Law,  as  it  allows  her  a  Property  diftinft 
from  tfye  Husband's,  fo  it  gives  her  Power  to 
bind  herfelf  by  Contraft. 

ndljy  It  is  agreed  of  dll*Hands,  the  Wife 
ought  to  be  maintained  ;  the  Civil  Law,  tho' 
it  allows  the  Wife  a  feparate  Property,  yet  the 
Husband  ought- to  maintain  her  out  ef  her 
Dowry ;  it  is  more  neceflary  for  the  Common 
Law,  that  takes  away  all1  Property  from  her, 
to  make  Provifion  for  her  Subfiftence,  elfe  that 
which  we  pretend  to  be  the  mod  reafonable 
and  provident  Law  in  the  World,  would  be 
the  moft  barbarous j  but  in  this  we  differ.    It  is 

Tj  faid 
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faid  by  thofe,  who  argue  that  the  Husband 
fbould  be  charged,  That  (he  may  be  inair>$ain-> 
ed  by  a  Power  the  Law  gives  her,  to  charge;  her 
Husband  by  way  of  Coatraft ;  which  is  alto- 
gether denied  by  us. 

$dly>  We  all  agree,  that  when  the  Wife  cop* 
ttafts  for  the  Neceffaries  of  her  Huston,  ChjU 
dren  or  Family,  that  this  (hall  not  charge  biro 
by  any  inherent  Power  in  the  Wife, .  bpit  by  ^ 
jreafonable  and  implicit  Aflent,  which  muft  \& 
fpupd  by  a  Jury;  but  we  diftev  in  thft  charging 
turn  :  When  file  contra&s  for  the  Supply  of  h#f 
own  Neceflhies,  we  fay  it  i*  not  by  a  PwFM 
file  has,  but  there  iquft  be  bis  Cqnfcnt,  ei|h$! 
cxprefs  pr  implied.    Secondly,  We  co&fef*.  tha4 
in  Cafe  of  Cohabitation,  tb$ re.  is  gne^t  Eyi* 
dence  of  hi$  A  (Tent,  till  the  Contrary  appears  j 
l>ut  it  is  not  fo  binding  as  will  amount  to  a 
Prefumption.     Thirdly,  Thfrqfqre  u?e  f*y  it 
muft  be  found  by  the  Jury.    Fourthly,  That  it 
is  countermandable  by  Prohibition,  whene  k  is 
faid  on  the  other  Side,  (and  muft  be  m^iDtaiqe^ 
clfe  they  can  make  nothing  of  the  Cafe,)  that 
there  is  in  the  Wife*  upon  the  Intermarriage* 
an  original,  inherent*  primogeni^l,  apd  uncoun- 
termandable  Power  to  charge  the  Husband  fpr 
Jier  Neceflities,  which  the  Husband  can  no  ways 
repeal,  though  there,  be  no  Coh^Uatjon  or 
(Gonfent,  but  an  *#pref$  Prohibition  $  and.  this 
is  the  tfue  S«*e  of  the  Queftien  tetwUt  i|*f 
If  there  be  fuch  a  Power  in.  the  Wife  or  n^ 
independent  upoj*  any  Cosffflf  \oi  thft  Httfr 
panas  >    I  (ball  consider, 

Fixfix  If  there  b$  fuch  *  ppwer  4uiing  Qtfar 
titation. '  Secondly tll  for  Necellaries;  titdhere 
I  {ha}}  make  a  fecond  Qu^ion!  if  there  be  frtcji 
k  finding,  of  Nece%ics  4s  |s  nrqwgtj?  io  *  V«r 
4i&.    Thirdly,  U  th$  Dep ar twft  qfttkft  nothing 
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in  the  Cafe.  Fourthly,  Admitting  all  this.  Whe- 
ther it  be  countermandaMe  quoad  one  Man. 

Firft,  I  fhall  hold  there  U  no  fuch  Power  in 
the  Wife;  my  Reafona  are, 

ift,  By  the  Law  of  God,  of  Nature,  of  Rca* 
fbn,  and  by  the  Common  Law,  the  Will  of  the 
Wife  is  fubjeft  to  the  Will  of  the  Husband  j 
and  therefore  an  Indi&ment  for  being  a  Joint- 
receiver  with  her  Husband  was  held  ill ;  but  if 
the  Law  were  with  thofe  who  argue  on  the 
other  Side,  this  Would  be  inverted,  and  the 
Will  of  the  Husband  would  be  fubjeft  to  the 
Will  of  the  Wife. 

idiy9  Becaufe  no  Man  can  be  Originally  bound 
in  a  Contrail,  but  by  bis  own  Confent 

$dfy9  To  prove  the  Law  on  their  Side  lies 
upon  them,  which  they  have  not,  nor  no  ways 
can  do,  there  beitfg  but  one  Semblance  of  an 
Authority  they  can  alledge,  which  is  11  H.  6* 
which  it  the  Opinion  of  Judge  Martin*  and 
muft  be  intended  by  way  of  Evidence;  but 
they  fay  they  prove  ic  by  Reafon  and  Incon** 
veroence* 

1  ft,  I  anfwer,  Argumentum  ab  Inconvtnienti 
will  not  change  or  alter  the  Law  when  it  ap- 
pears to  be  fo ;  but  it  is  only  to  prove  and  in- 
terpret the  Law,  when  we  are  in  doubt  whether 
it  be  fo  or  no. 

zdljy  I  anfwer,  The  Inconvenience  of  the 
other  Side  outweighs  and  is  far  greater,  for  it 
will  bring  into  the  Law  a  manifold  Ineer- 
tainty* 

i/2,  What  Things  are  necefTary,  what  Kind 
of  Neceflky,  and  When  and  how  often  this 
Neceffity  may  .  happen,  as  if  the  Husband 
ftould  give  the  Wife  Clothes,  and  (be  give 
them  away  the  next  Day,  (he  is  in  as  much  Ne- 

T  4  ceffity 
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ccfTity  the  next  Day  as  (he  was  before,  and 
quicquid  neceffitas  cogit  debetur. 

2 dly,  There  would*  be  great  Uncertainty 
which  way  fhe  Ihould  fupply  her  Neceffities ; 
as  this  Way  :  i.  Of  taking  up  Gt>od$;  and  if 
(be  can  find  no  Credit  with  the  Mercer,  but 
has  the  Ufurer  for  her  Friend,  then  the  Law  fure 
that  provides  againft  her  Neceffities,  will  give 
her  Leave  to  take  up  Money  ;  and  if  that  fails, 
it  is  reafonable  that  (he  fliould  fell  Goods  s  for 
the  two  other  Ways  failing,  the  Law  will  not  let 
her  pertfh ;  if  there  were  no  Goods,  then  it 
were  as  reafonable  (he  might  receive  Rents, 
which  would  be  againft  Sir  Paul  Tracy  and 
Button  s  Cafe,  Cro.  Jac>  and  if  there  were  none 
fuch,'  fhe  might  raife  Money  upon  the  Demife 
of  the  Land  ;  if  the  Law  will  give, way  to  her 
Neceffities  in  the  firft  Cafe,  it  muft  yield  in  all 
the  Reft ;  for  the  Cafe  may  elfe  be  fo,  that  the 
Provifion  of  Law  would  be  defe&ivel:  But  I 
hold,  that  in  none  "of  thefe  Cafes  the  Wife  can 
provide  for  herfelf  ,•  but  fay,  there  muft  be  a 
Truft  fomewhere ;  as  a  Father  is  bound  by  the 
Xaw  of  Nature  to  provide  for  his  Son,  and  the 
Son  is  bound  to  provide  for  the  Father;  but 
the  Law  will  not  give  the  one  Leave  to  oblige 
the  other  by  way  of  Contraft,  becaufe  the  Law 
fuppofes  that  they  will  not  be  fo  unnatural,  and 
entrufts  them  with  it,  viz.  Before  the  43  Eliz,. 
for  the  Poor,  if  this  Truft  ipuft. be  fomewhere, 
the  Husband  knows  beft  how  to  manage  Af- 
fairs, and  fo  is-  fitter  to  be  entrufted  by  the 
law,  than  any  body  elfe.  ■  I  add,:  Thataltho* 
the  Law  will  not  prefume  fo  much  111,  as  that 
a  Husband  Ihould  not  provide  for  his.  Wife's 
Neceffities ;  yet  there  is  a:fevere  Obligation  on 
him,  not  x>nly  to  fupply  her .  in  Cafe  of  Exi- 
gencies 
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gencics  and  extreme  Neceflity,  but  according 
ro  Conveniency ;  but  the  Law  has  not  made 
her  her  own  Judge,,  but  provided  her  a  Judi- 
cature fufficient  to  reform  the  Clofe-handed- 
nefiof  her  Husband;  where  fhe  is  driven  to  an 
extreme  Neceffity,  and  Want  of  Subfiftence,  the 
Law  has  appointed  a  Judge  to  compel  the  Huf- 
band  to  fupply.  her;  I  mean  the  Chancellor; 
for  upon  a  Supplicavit  he  may  be. bound  to  the 
Peace,  and  bene  &  bonefie  trattare, '  which  I 
hold  not  to  be  underftood  only,,  that  he  muff 
life  her  gently,  and  forbear  beating  her,  but 
that  he  muft  fupply  her  Exigencies ;  then  for 
her  Gonvenieocies,  the  Law  has  appointed  the 
BUhop's  Courts  :  And  whereas  it  is  (aid,  rhat 
this  is  not  the  Common  Law;  I  anfwer,  That 
they  are  Jurifdiftions  appointed  by  the  Com- 
mon Law ;  and  though  their  Coercion  and  Pro- 
ceedings are  after  another  Law,  yet  their  De- 
rivation, as  to  their  Ufe  here,  was  from  the 
Common  Law  ;  and  concerning  the  Amplitude 
of  their  Power,  which  is  faid  not  tarbe  able  to 
adfohufter  a  Medicine  fufficient  for  this  Dtfeafe ; 
I  fay,  as  it  is  aided  by  the  Btachium  Secular^ 
the  Power  of  it  falls  as  feverely  upon  thsem 
that  difobey  it,;  as  the  Common  Law  can  ufe 
when  .Men  wiUinot  pay  their  Debts ;  for  they 
may  excommunicate,  and  upon'  that  follows 
Imprifonment,  and.  a  Difability  to  fue    any 

^Ihe  fecctnd  Objection  made- on  the  other  * 
$Me*  is±>y  comparing  ithe  Cafe  of  a  Feme  Co* 
vert. with  thje  Cafci  of.  an  Infant;  but  I  anfwer, 
An  Infant  is  difabled  only  quoad  hoc,  and  may 
QMige  hftnfelf  fef;NecelTaries,  but  here  theWife  . 
vrtfuld  bind  the  Husband  alfo :  la  the  Cafe  of 
miofym*  theie.ij Nobody  intnufterfbytheLaw 
to  provide  for*him  (for  Guardian  in  Socage  is 

only 
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for  (he  may  make  him  liable  to  the  greateltt 
Enemy  he  had  in  the  World.  12  Ed.  4.  18.  ThcH 
.  King  may  grant  to  J.  S.  to  be  exempt  of  Juries; 
but  if  he  grants  it  to  a  whole  County,  Hun4 
deed  or  Townfhip,  the  Grant  is  void  ;  and  by 
this  Prohibition  of  the  Husband,  here  is  na 
Discharge  of  the  whole  Power,  but  only  it  ii 
taken  of  thofe  particular  Perfons.  ff  a  Man 
enters  into  an  Obligation  not  to  ufe  his  Trader 
it  is  againft  Law,  and  void ;  but  if  it  be  not  to 
fet  up  his  Trade  in  fuch  a  Street,  or  Town,  it  is 
good. 

Note,  he  added,  That  as  to  the  Charging  the 
Husband  by  way  of  Evidence,  which  he  had 
retrained  to  Cohabition,  he  faid,  the  Law  ia 
the  fame  where  the  Husband  departs  front  the 
Wife,  as  upon  going  beyond  Sea,  &c. 

Since  this  Refolution,  there  have  been  (eve- 
ral  Cafes  in  which  Tradefmen  have  recovered 
in  Aftions  brought  againft  the  Husband  foe 
Goods  delivered  the  Wife ;  and  in  all  thefe 
Cafes  the  Judges  have  laid  down  the  Diftinc- 
tion  of  an  implied  Promife,  and  direded  it  as 
l  fufficient  Foundation  to  charge  the  Husband* 
and  in  their  Directions  have  (hewn  as  much 
Favour  as  poffible  to  fuch  Tradefinen  as  intruft- 
ed  her  on  the  Credit  of  her  Husband,  and* 
were  in  no  .Combination  with  the  Wife  to 
charge  him.     • 

But  if  a  Woman  takes  up  Gpods,  and  pawns 
them  before  they  are  made  into  Clothes,  the 
Husband  fhall  not  pay  for  them,  faecaufe  thejr 
never  came  to  his  Ufe ;  Secus,  if  made  up  and 
worn,  and  then  pawned.  1&1&.  ii8.  If  (he 
jpwns  her  Clothes,  and  borrows  Monfey  to  re- 
deem them,  Husband  not  liable.  2  Show.  28$+ 
If  Husband  and  Wife  by  Agreement  live  fepa~ 
me,  and  £he  has  a  feparat*  Maintenance, .  k 
5  will 
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will  be  prefytned  ihst  thofe  who  deal  with  her 
truft  her  on  .her  own  Credit.,  i  Salk.  xi6. 
Iridic  .KbV 348;  'Warning  a  Tradefman's  Ser- 
rant  not  to  truft  .her,  fufficient  Warning  to  the  x 
Matter.'  i  Saik:  11$.  A  Tradefman,  who  fold 
Lace  and  Silver  Fringes  for  a  Petticoat  and 
Sidesaddle,  which  amounted  to  94  /.  and  all 
within  four  Months,  to  the  Wife  of  a  Serjeant 
at  law,  formerly  a  Judge,  recovered  againft 

bin;    Skis.  549. 

An  ordinary  working  Man  marry'd  a  WomanT 
of  the  like"  Condition,  and  after  Cohabitation  for 
feme  Time*  the  Husband  left  her,  and  during* 
hisAhfence  the  Wife  worked;  and  this  Aftion 
being  brought  for  her  Diet,  it  was  held,  that 
the  Money  (he  earned  fhould  go  to  keep  her. 
1M.118.     . 

:  If  the  Wife,  whilft  (he  lives  feparate  from 
ker  Husband,,  and  has  a  feparate  Maintenance, 
toys  Goods  of  Tradefmen,  who  know  of  the  Se- 
paration and  Maintenance,  they  cannot  fue  the 
Executors  of  the  Husband  in  Chancery  for  thefe 
Goods,  neither  will  Equity  give  the  Executors 
foy  Relief,,  becaufe  they  have  a  very  good  De- 
fence it*  Law. 

Where  a  3?erfbn  who  lent  a  Feme  Covert 
Money,  which  was  a&ually  laid  out  in  Necef- 
fe,  was  allowed  to  ft  and  in  the  Place  of 
^Tradefmen,  and  to  have  Satiifedion,  as  fat 
KiAejr  could,  if*  they  had  been  Plaintiffs.  Pte- 
rin Chan.  $  pi,  523.  Where  Equity  will  de- • 
«ce>a  Wife  a  feparate  Maintenance,  vide  Akri 
$£66,  r  '  ? 

-Ba;on  fhall  not  be  charged  in  Trover  and  DeUvery  #/ 
Cteverfion  for  Things  which  the  Wife  boy$  Goods  u  a 
though  the  buying.be  void:  But  if  the  Deli-  &™  Covert, 
ty*f  Goods  be  to*  Feme  Covert,  not  know.  JJJjJJ? 
H  her  to  be  a  Feme  Covert,  or  to  an  Infant, 

'  not 


m 
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Woman  will 
wt  cohabit 
drift  bit  H*f- 
haud. 
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not  knowing  him  tp  be  an  Infant,  it  i 
wife*    Sid.  129,    Mod.  fop.  84! .  - 

If  a  Woman  will  not  cohabit  with  her  Hat- 
band, and  buys  Vi&uals  apd  Chattel*  for  her* 
(elf,  and  it  i$  given  in  Evidence  to  a  Jury  thati 
tbefe  are  Necc ffaries  for  the  Eftate  and  Degred 
of  her  Husband ;  yet  thii  is  no  Evidet 
Jury  to  find, that  the  Baton  affum$jtt ;  and  th 
is  *  Difference  between  thofe  Women  that  wilk 
cohabit  with  their  Husbands,  and  thofe  that! 
will  depart  of  their  own  H4ad*. 

Adion  was  brought  againft  the  Defendant? 

upon  Indeb.  .Ajfumffit  pro  diverfis  merc'tmoniir 

vendii  &  delibtrtf  to  the  Wife  to  the  Ufe  of 

her  Husband,  it  being  for  her  Wearing  Appa* 

tel*     After  Verdift  for  the  Plaintiff,  it  was 

moved  in  Arreft  of  Judgment,  that  this  Decla* 

ration  being  laid*  that  the  Sale  was  to  the  Wife, 

though  it  was  to  the  Ufe  of  the  Husband,  was 

not  good,  a*  if  it  had  been  fold  to  the  Servant 

of  the  Plaintiff.    Yet  per  Cur9,  It  being  for  her 

Apparel,  and  that  fuitable  to  her  Degree,  the 

Husband  waa  to  pay  for  it ;  and  fo  it  was  re* 

folved  in  Smt  vnd  Manbys  Cafe,    z  Vent.  41, 

Dyer  and  Eaft. 

In  Ajfumffit  the  Plaintiff  declared  upon  feve^ 
xi\  Promifes,  three  whereof  were  for  finding 
Lodging  fo  many  Months  for  the  Wife  of  the 
Plaintiff  at  his  Requeft,  and  the  lafi  Promife 
was  Indebita?  for  Goods  fold  to  the  Defendant 
htofelf.  The  Defendant  pleads,  long  before  he 
lodged  her,  ffce  went  away  without  his  Con- 
tent, and  lived  in  Adultery  with  fome  Perfonl 
Unknown  from  that  Time  to  this  prefer*  ;  and 
the  Plaintiff,  before  he  provided  her  Lodg-* 
ing,  had  Notice  of  her  Departure,  and  that  M 
provided  Lodging,  and  fold  to  her  the  (aid 
Goods  fuppofcd  in  the  Declaration  to  bft  fold 

to 
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to  the  Defendant,  without  any  Affent  or  No-' 
tice  of  the  Defendant,  abfque  hoc,  quod  af- 
fampfit  fufer  fa  tnodo  &  fortoajrout,  &c.  Et 
hoc  faratusy  &$.  The  Plaintiff  demurs.  The 
great  Cafe  rf  Scott  and  Mtnby  ypas  chiefly  re- 
folved  upon  the  Prohibition  exprefs'd,  that 
the  Baron  had  given  Notice  not  to  truft  his 
Wif^  Mod.  Rep.  9.  Dyer  and  Eafl.  And  the 
Manner  of  Pleading  is  inefficient,  for  it  a- 
mouists  to  the  general  Iffue,  and  he  fbould 
have  traverfed  the  Requeft ;  and  for  the  Goods 
fold  to  the  Defendant,  there  is  no  Anfwer 
given:  But  faith  that  the  Goods  foppofed  to 
be  fold  to  the  Defendant,  were  delivered  and 
fold  to  the  Wife,  which  is  nothing  to  the  Pur- 
pofe.  The  Court  gave  no  Opinion  as  to  the 
fpecial  Matter,  but  feemed  to  agree  that  upon 
nm  Affumpft  pleaded,  the  Matter  fet  forth 
in  the  Plea  Mrould  have  been  good  Evidence 
for  the  Defendant.  And  per  Curiam,  The 
Plea  amounts  to  the  General  Iffue,  as  to  the 
Lodging  found  for  the  Wife ;  but  then  this  was 
cured  upon  a  general  Demurrer ;  and  becaufe  General  Dt- 
nothing  was  pleaded  as  to  the  Wares  alledged  *t» 
to  be  delivered  to  the  Defendant  himfelf,  they 
ga*e  Judgment  pro  Quer*.  Note,  The  Traverfe 
abfque  hot,  as  to  the  Pleadings,  amounts  to  no 
more  than  a  Proteftation.  2  Vent.  155.  Beau- 
mont and  Welden. 

lndebim*  fbtf  Wares  fold  and  delivered  to  Twer y  hot*  t* 
Mary  Eafl,  then  and  yet  the  Wife  of  the  De-  be  laid  ht  this 
fendant,  to  the  Ufe  of  the  Defendant.    After  °^ 
Verdi&,  this  {hall  be  intended  by  Confent  of 
the  Husband,  unlefs  upon  Evidence  it  appears 
,  contra.    In  the  Cafe  of  Scott  and  Manly  it  was 
•  adjudged,  that  the  Husband  was  not  charge- 
}.  able  againft  his  Prohibition,  nor  upon  an  Elope- 
:  mem?  but  the  Court  agreed  there  that  the 
5        '  Husband 
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Husband  was  chargeable  for  Neceffaries,  Wear- 

ing  Apparel ;  and  fo  it  was  faid  in  this  Cafe: 

But  in  Trover  the  Converfion  muft  be  fpecial- 

ly  alledged.to  his  Ufe>  and  not  ipforum ;  and  J 

Judgment  was  proQuer\  2/^/544.  Dyer  and 

Ea/i.  .  :  - 

The  Wife  ah       H.  being  in  Court  on  Recognizance,  after  j 

lowed  by  the    bis  Acquittal   at  Newgate9  for  having  of  two  !] 

^"°f*rf  Wives,  for  waiit  ?of  Pfoof  of  the  hft  Marriage  ; 

faMceffaries.  t*ie  **r^   whoprpfecuted  him,  prayed  now  to 

-  charge  him ;  with  Aftions  for  Neceffaries  for 

herfelf  and  Cfril4ren,  which  fhe  had  by  him  ; 

and  by  the  Court  fhe  was  allowed,    having 

proved  her  6wn  "Marriage  clearly  before.'    z 

Keb.^S*).  HuncezndUx. 

One  defigmng    •  Sir  Jerome  Smith  being  fued  by  his  Wife  in 

to  go  beyond     the  EccleGaftical  Court  for  Alimony,  'and  de- 

Seatoavoida  figging  to  go beyond  Sea  to  avoid  the  Sen- 

Anmo C€  a  ne  ^nce  >  the  Court  of  Chancery,  upon  Motion, 

exeat  Reg-    granted  a  Ne  exeat  Rjegnum,    And  the  Court: 

num  granted    being  *  alfo  informed    of  his    hard  Ufage    of 

to  prevent  it.    his  Lady,  a  Supplicavit  de  bom  geftu  was  alfo 

granted. 
Husband  to         Where  a  Man  leaves  his  Wife,  tho*  fhe  be 
pay  fuch Debts  never  fo  lewd,  he  is  obliged  to  pay  fuch  Debt*. 
as  the  Wife     as  fhe  contra&s  for  Neceffaries  in  bis  Abfence  :, 
conttaBs  in  bh  And  fo  it  is  faid  he  fhall,  where  .fhe  leaves  him,' 
Abfena*         jf  ^e  f  eceives  her  and  is  reconciled  to  her  again.. 

7  Mod.  171. 
One  compelled      One  married  a  Feme  with  a  good  perfonal 
^maintain     Effote;  fhe  died  and  left  a  poor  Grand-Child  z 

QnSmuJ  * Ic  was  refolved  that  the  Husband  ought:  to 
maintain  the  Grand-Child  ;  the  City  of  fVor- 

cefier  and  Gerard.     1  Sid.  114.  ". 


With 
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With  and  for  what  ASis  of  the  Wfe  the  Huf- 
bandjhall  be  chargeable,  or  not. 

M.S.  lived  apart  from  her  Husband,  and  P.  Where  the 
bringing  100  /.   to  pay  J.S.  (the  Defendant)  HwfcirfJWf 
fccfnatched  20/.  out  of  the  100/.  and  went  m^^f^fs 
away  with  it.    The  Defendant  would  enforce  tortioUi  taking 
the  Plaintiff  to  pay  the  20/.  pretending  fo  much  of  Money. 
due  to  him  by  the  Plaintiff.    But  the  Court 
faw  no  Caufe  to  charge  the  Plaintiff  therewith , 
neither  would   they  charge  the  Husband   of 
M.S.  for  the  20/.  and  ordered  M.S.  to  an- 
fwer  the  fame,  or  elfe  Procefs  of  Contempt. 
Plomer'i  Cafe,    1  Rep  Chan.  68. 

The  Wife  received  Money  due  on  a  Bond  to 
her  Husband;  (he  ufually  received  and  paid 
Money  for  him ;  and  the  Husband  having  got 
judgment  on  the  Bond,  he  was  ordered  to  ac- 
knowledge Satisfaction  thereupon.  1  Chan.  Ca. 
38. 

Several  Goods  were  devifed  to  Ah  Wife  for 
Life,  and  after  her  Deceafe  to  B.  tn  this  Cafe, 
though  A.  and  his  Wife  were  parted,  and  there 
had  been  great  Suits  for  Alimony ;  and  (he,  du- 
ring the  Separation,  had  wafted  the  Goods ; 
yet  the  Lord  Keeper  thought  it  reafonable,  that 
the  Husband  (bould  be  charged  for  this  Con- 
verfion  of  the  Wife's,  JB/s  Title  being  paramount 
the  Feme's,  and  not  under  her.    Hill.  1682. 

iVern.  143. 

f  If  the  Wife,  whilft  (he  lives  feparate  from  het 
Husband,  and  has  a  feparate  Maintenance,  buys 

!  Goods  of  the  Tradefmen,  who  know  of  the 
Separation  and  Maintenance,  they  cannot  fue 
the  Exectitors  of  the  Husband  for  thefe  Goods, 
wither  will  Equity  give  the  Executors  any  Re- 
lief; becaufe  they  have  a  very  good  Defence  at 

U  Law. 
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Law.     Mich.  1682.  between  Ferrars  and  Fer- 
rari* 1  Vtrn.  71. . 
Toricontlnud      Sir  Edward  Zoucht  feifed  of  Lands  in  Fee, 
*y  m*;»s  *I*    fettled  them  on  Truftees  after  bis  Death  for 
frrfitsbyafe-  Payment  of  Debts,  and  dies;  leaving  his  Son 

'nlbZitlid and  Heir  an  Infanc> and  Dame  Dorothy his  Wi- 

to%a"facrid  d°w  :  *>he  enters  upon  the  Lands,  and  takes 
by  them.         the  Profits,  and  marries  Floyd)  and  then  he  con- 
tinues to  take  the  Profits ;  he  dies :  And  after- 
wards ithe  marries  one  Smith*  and  he  continues 
to  receive  the  Profits  till  the  Infant  comes  of 
Age.     The  Plaintiff"  was  a  Creditor  of  Sir  Ed- 
ward's* and  his  Bill  was  againft  the  Heir,  Smith 
and  his  Wife,  and  the  Truftees.    It  was  decreed 
that  the  Plaintiff's  Debt  fliould  be  paid,  and 
that  both  the  Lands  and  Smith*  in  refped  of 
the  Profits  taken  by  Dame  Dorothy  Floyd  and 
himfelf,  fbould  be  liable  to  the  Payment  thereof: 
For  the  Tort  died  not  with  Floyd;  as  if  Feme 
Tenant  for  Life  marries,  and  the  Husband  doth 
Wade,  and  dies ;  Wade  lies  againft  the  Wife. 
Feme  Executrix  takes  Husband,  that  wades  the 
Tedator's  Edate  ;  a  Devafiavit  lies  againft  the 
Feme  after  the  Death  of  the  Husband  for  the 
Wade  of  the  Husband.      Cafes  in  Chan.  81. 
.Gilpin  and  Smith. 
th  Husband      The  Wife,  when  fole,  bought  Goods  on  Cre-| 
charged  with   dit,  and  after  married,  and  died;  the  Goods 
the  Debt  of     came  to  her  Husband's  Hands  after  her  Death* 
tMWfefoit    but  |he  Debt  remain^  unpaid  :  The  Creditor 
brought  a  Bill  to  difcover  the  Goods,  arid   it 
was  demurred  to ;  but  the  Demurrer  was  over- 
ruled.    Cafes  in  Chan.  295.  Freman  and  Good- 
hum. 

But  it  has  been  (ince  held,  that  where  a 
Man  married  a  Woman  Trader,  who  died,  and 
at  her  Death  was  indebted  to  feveral  Perfons  for 
Wares  which  (he  had  bought  of  them,   and 

which 


Goods. 
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which  were  by  her  in  Specie  at  the  Time  of 
ber  Death,  and  came  to  the  Hands  of  her  Huf- 
band;  that  though  a  Bill  be  brought  againft 
him,  that  he  may  either  pay  for  thofe  Goods, 
or  let  the  Perfons  have  them  again  •  yet  he  - 
may  infift,  that  he  is  neither  Executor  nor  Ad- 
miniftrator  to  his  Wife,  and  therefore  not  liable 
to  her  Debts ;  and  that  all  her  Goods  belong  to 
him  by  Law;  ruled  upon  Demurrer.  Tr/».  1790. 
between  Blackmon  and  Ley ;  but  Qu. 

Vide  plus  infra ;  where  the  Husband  fliall  be 
punifhed  for  Torts  done  by  the  Wife. 


M 
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C  HA  P.    XXIV. 
FemeCc^rtl^utnx^^ 

How  a  Feme  Coyer*  may  he  made  Executrix,  and< 
of  what  'things  i  what  Things  the  Adminiflra* 
tor  of  the  Wife  Jhall  have%  and  not  the  Huf- 
b/mdy  4s  Chofes  in  ABion,  &c     Debt  recover- 
ed by  Baropand  Feme  Exe&trrx,  andjhe  diesf 
if  the  Husband  JhdU  have  Execution.    What 
Things  Feme  Covert  Executrix  may  do  with- 
out  her  Husband,  or  not.  Obligee  makes  the  Wife 
of  one  of  the  Obligors  Executrix,  quid  opera- 
tur.     Legacy  devifed  to  the  Wife,  who  is  made 
Executrix.    Whether  Jbe  jhall  be  in  as  Execu- 
trix, or  as  Legatee.    Of  her  AJfent  to  a  Legacy. 
Debt,  as  Executrix,  not  extinft  by  the  Inter- 
marriage, and  why.  Feme  Executrix  takes  the 
-OMigor  to  Husband,  if  that*  be  a  Releafe'i* 
Law.     Where  the  Husband  jhall  be  charged 
with  the  Wafie  of  the  Wife  oa  Adminiftratrix, 
and  the  Manner  of  Proceedings  by  the  Sheriff  in 
fuch  Cafe ;  and  whether  Execution  jbaU  be  de 
bonis  propriis  of  the  Husband.    Of  Anions 
brought  by  Baron  and  Feme  as  Executrix  or 
Adminiftratrix.      Where  Administration  be- 
longs to  the  Baron  and  Feme. 

Firji,  how  a  Feme  Covert  may  make  Executor, 
and  then  how  Jbe  may  be  made  Executrix. 

A  Feme  Covert  may  make  her  Teftament  of 
Goods,  and  make  in  Executor  by  the 
A  (Tent  of  her  Husband. 


_   A  Feme  Cqytrt  ijay  rpaJ^ean  Executor  of 

£b*Jes   ifi,A£ktn  due  to  h$r.     8  Jac.  B.C. 

(ixautu*  Gjfe ;  and  fo  js . 

r    *$  4u£i4r  }r*  ^   ^  Feme,  \jfith  the  Confent 

<^f  ihe,  Husband,  may  mate 'an  Executor  of 

Things,,  which  thsHustyud  (bill  no*  have  by 

^Dfafii.. 

sSb$i  may  np^kc  lper  Husband  Executor  of  the 
.Goods  which,  (he  hath  as  Executrix,  if  be  will 

A  Eeipe  Covert  cannot  make  Executor  with- 
out the  Aflfeat  of.  her  Husband,  and  the  Admir 
oiftratipn  of  her  Goods  of  Right  appertains  to 
frei;  ^usbajadu  »  4  Co.  Ognel%  Cafe. 

But  a  Feme  Covert  Executrix  may  make  au 
Executor  of  the  Goods  which  (be  hath  as  Exe- 
cutrix^ without  the  Affent  of  her  Husband,  and 
in  fqch.Cafe  Adininjftration  appertaipech  not  of 
Rigfct  toy  the  Husband;  and  what  (be  had  as 
E^ecptrix,  Che.  had  *p,  #Wr  droit,  and  not 
otherwi/e.  an,  Intereft  in  the  fame.  AT.  8  Jac. 
Gr  aunt's  Cafe. 

_    If  a.  Feme.  Covert  dies  inteftate,  Adminiltra-  AJmimftra* 
tyonmay  be  granted  of  her  Goods;  for  perad-  thnof  the 

venture  (he  had  Chofes  in  A£tion>  which  are  5 °°***1  * 

l     tt    i       i  1     t  ™  Femt  Covert. 

not .  given,  to-  the  Husband  by  Law,  Dyer  $51. 
admitted . 

What  Things  the  Admini 'ftr a  tor  of  the  WifejkaU 
have*  and  not  the  flusbapd* 

The  Wife's  Adminiftrator  (hall  hrve  Chofes  Chofes  in 
in  ASiion  always,  and  not  the  furviving  Huf-  A&ion. 
band ;  ap  in  Cafe"  of  Leafe  or  Bond :  As  if  an 
.Obligation  be  made  to  the  Ufe  of  the  Wife.  «fr 

The  Cafe  was;  Arthur  John/on  was  pollened 
of  a  Term  for  Years,  and  afligns  it  over  to 
J.  S.    being  Brother  to  the  v Wife  of  the  faid 

U  3  John- 
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John/on,  to  the  Ufe  of  the  fa  id  Wife :  John- 
fon  dies,  and  makes  his  Wife  Executrix,  after 
which  the  faid  Wife  takes  Rob.  IV.  to  Huf- 
band,  who  takes  the  Profits  of  the  faid  Lands 
during  the  Life  of  the  Wife  ;  th$  Wife  dies  in- 
teftate,  J.  S.  as  oest  of  Kin,  took  Adminiftra- 
tion  as  well  of  the  Goods  of  the  faid  Wife, 
as  of  her  firft  Husband.  By  all  the  Judges, 
The  Adminiftrator  had  now  as  well  the  Inte- 
reft  as  the  Ufe  of  the  faid  Term,  as  well  in 
Confcience  as  Law :  And  Rob.  IV.  (ball  not 
have  it,  becaufe  it  is  a  Thing  in  Adion,  which 
the  Adminiftrator  of  the  Wife  (ball  always  have, 
and  not  tbe  Husband  ;  as  if  an  Obligation  had 
been  made  to  the  Ufe  of  the  Wife.  Pop.  iod. 
Ar.  Jobnfon's  Cafe. 
jtrrtau  of  Feme,    as  Adminiftratrix   to  her  Husband, 

Rent.  brought  Debt  for  Arrears  of  Rent  incurred 

in  the  Life  of  the  Husband;  which  Rent 
was  granted  jointly  to  a  Baron  and  Feme. 
Per  Curiam  ?  The  Arrears  belong  to  the  Wife 
in  jure  proprio,  and  not  as  Adminiftratrix  of 
the  Husband,  and  the  Naming  her  Adminiftra- 
trix was  Surplufage.  Moor  .88(5.  Dembian  and 
Brown. 

Leafe  to  J.S.  who  afligned  it  over  to  7T. 
who  by  his  Will  devifed  the  fame  to  his  Wife, 
who  made  her  Executrix  alfo ;  and  (he  after- 
wards took  one  IV.  to  Husband,  and  died.     IV. 
takes  out  Letters  of  Adminiftration   of  the 
Goods  and  Chattels  of  his  Wife,  and  leafed  it 
to  the  Plaintiff :  The  Queftion  was,  If  the  Wife 
Feme  League  \>e  in  as  Execptrix  or  Legatee,  for  until  Elec- 
tnaExecutr'tXt  tion  made  file  (bajl  npt  have  it  as  Legatee? 
^Ekfthn.     gut  jt  was  pr0ved  that  the  faid  Wife*  Execu- 
trix to  her  Husband,   had  made  a  Leafe  by 
t)eed,  reciting  thereby,  that  where  the  Hut- 
b.and  was  poffeflfed  in  Right  of  his  Wife,  as 

ExecH" 
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Executrix  of  her  firft  Husband.  Per  tot  am  C«- 
riam :  This  is  an  exprefs  Claim  as  Executrix  ; 
and  then  when  the  Wire  dies,  if  the  Husband 
would  have  Advantage  of  it,  he  ought  to  take 
out  Letters  of  Adminiftration  of  the  Goods  of 
the  firft  Husband.  Vid.  I  Leon.  215.  Cheney 
and  Smith. 

A  Woman  is  made  Executrix,  and  after  Afent  to  * 
married,  (he  cannot  now  afTent  to  a  Legacy,  Legacy. 
there  being  no  Intereft  vefted  in  the  Husband. 
Contra,  Of  a  bare  Authority  given  her  to  fell; 
but  by  Wyndham*  This  Anent,  and  the  Huf- 
band's  not  contradifting  it,  is  good  Evidence 
that  he  did  agree.  1  Keb.  708.  Cook  and 
Bellamy. 

What  Things  Feme  Covert  Executrix  may  do 
without  her  tiusband>  or  not. 

Feme  Covert  Executrix  may  make  an  Execu- 
tor without  his  Aflent. 

Feme  Covert  Executrix,  without  her  Hut  AcknvmUdg* 
band,  acknowledged  Satisfe&ion  of  a  Judg-  Sa$itfa9io*. 
mem  without  real  Satisfaftion  had ;  it  is  not 
good.    Sid.  f .  3 1 .   Lady  Fenner  and  Sir  Lewis 
Dives. 

Feme  Executrix  may  not  give  the  Goods  of 
tbeTeftator  in  pios  ufus>  without  the  Aflent 
of  the  Husband.    Vid.  14  H.  6.  4.    Vid.  Coke, 

fMJ- 
In  RuffeVs  Cafe,  5  Rep.  27.  it  is  agreed,  that 

a  married  Wife  cannot  do  any  Thing  as  Execu- 
trix in  Prejudice  of  her  Husband. 

Two  were  bound  to  a  third  jointly  and  fe- 
verally ;  the  Obligee  made  the  Wife  of  one  of 
the  Obligors  Executrix,  and  devifeth  to  her 
all  his  Goods,  after  Debts  and  Legacies  paid, 
and  dies ;  The  Woman  Executrix  adminifters ; 

XJ  4  then 
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then  the  fame  Obligor  made  her  his  Execu- 
trix, and  died,  leaving  Aflets  to  pay  the  Debt; 
then  the  Wife  dies  inteftate,  and  the  Plaintiff 
adnui ufter'd  de  bonis  nony    the  Obligee  brings 
A&ion  and   fues   the   furviving   Obligor.      It 
Obligee makes  was  refolved  that  the  A&ion  lies  not:  i.  When 
tbtWifeofone  the  Obligee  made  the  Wife  of  one  of  the  Obli- 
cf  the  Obligors  g0t $  Executrix,  the  A&ion  was  fufoended  du- 
Executnx.  ,    rjng  t^e   Continuance   of   the  Executor  (hip  j 
and  then  the  Rule  is,  a  perfonal  A&ion  on^p 
fufpended  is  extin&,  if  it  be   by  his  own  A(%, 
as  here   it  is,  by  making  the  Woman  Execu*- 
Kcgula.         fix  i    aliter   by  A&  in   Law,      2.  When  thg 

Obligor    made    the  Executrix   of  the   Oblf- 

gee  his  Executrix,    and, left   Affets,  the  Debt 

was  prefently   fatisfied   by    way   of   Retainer, 

and  fo   no  new  Aftion,  can  he  had  for  tb^t 

Debt.     Hob.  10.    Fryer  and   Gildrtge.     Moor 

Obligor  makes  855.  Me  fine  Cafe  :    But  if  a  Feme  Executrix 

the  Executrix:   of  a  Debtee   tal^es,  thp  ObH$or  to  Husband, 

«f  the  Obligee  and  after  the   Baron   die?,   this  Sufpenfion    is 

hjisExecumx.  ROt  any,  Extinenifhrnent,    becaufe  it  was   by 

Feme  Exec u-      a^t  j     •  .        j     •  **  '   ,<4  v<i 

trixofaDebtee  A&   in    Law»   a*d    m   att'fr   dmt'       &   JQ  & 

takes  the  ObK-  3*  EHi~    Sir  John  Needbam's  Cafe,      £  Co.. 

get  to  Husband.  I  $6* 

A  Feme  Executrix  marries  with  a  Debtor  of 
the  T-eftator ;  the  Husband  dies,  ^nd.-Debt  was 
brought  againft  the  Feme;,  who  pleads  Rieqs 
enter  Us  mains  ;  and  if  this  wfere  Aflets  was 
the  Que fl ion.  Per  Curiam  :  This  Debt  is  not 
;Affers  in  her  Hands  ;  for  by  the  Intermarriage 
Debt  fufpended  *h*  &<$*   which  the  £xfccutrjx   had   en   a#t?r 

droit,  was  not  extintt,  but  fufpended  ;  an.d  the 
Adiofl  was  revived  againtt  the  Executors  of 
'  the  Baron,  and  compared  it  to  Darey's  Cafe 
in  the  Commentaries.  Oo.  Eliz*.  114.  Cro/f- 
man  and  Read* 

Thoqgh 


Ch.XXW>  Evzcvfxix  or  ddiqimftratrix.        *9y  , 

Thojagb  if.  the  Feme  Obligee  t*ke„  the  OWi-  **•  0*/;** 
gor  |o  Husband,  this  is  a  Rdeafe  in 'Law;  but  #**w£9^ 
if  a  Feme  Executrix  takes  the  Debtor  to  Hut  &fUHmb0** 
band>  this  is  no  Releafe  in  law;  for  that  fhould 
wvrk  a  Devajiavit^  which  an  Aft  in  Law  ihajl 
not  work,     i  Iyft.  %6$.  b. 

If  a  Man  takes  to  Wife  an  Executrix,  all  the 
Debts  being  paid,  and  he  ha$  Gp^ds  in  his 
Hands  to  pay  Legacies f  the  Wife  #es,  the  Hup- 
banj  qanpot  be  fuqd  for  tjhefe  Legacies  in  the 
EcciefiaftwaJ  Cpqrt  by  the  legatees;  for, the 
next  of  Kin  jo.  th$  tyife  majr  h^ye  Letters  of 
A^ffuniftratfoq  granted  to  hun  of  thefe  Goods  w    • 
in  the  Hands  of  the  Husband.    And  therefore  * 
if  fuel*  HMsh?tld>  aftef  his  Wife's  Death,  inak^s 
a  prpaijfe.  That  (n  CppG{ieratipn   be  had  the 
Geods3  being  more  than  would  fatisfy,  if  tl\e  - 
•Plainfjft  being  Legatee,^  would  .forbear  to  fue 
him  for  fuch  a  Time,  he  woqld  pay  the  Legacy, 
It  is  a  good  Consideration.  .  i  Bulft.  44.  Smith 
and  jfoxef..    '  ;  V 

Adroioiftfatfte  far*  minority  of  the  Daugh-  0/H*tfM«# 
ter;  E#ecutu#  made  divers  Bopds  to.  the  Cre-  J?^1?*    \ 
ditpjs  of  the  Tefljator,   and   then   topk  Huf- ^**         * 
band,     Per  Curiam :  The  Husband  may  retain 
fp  mpch  of  the  Teftator's  Gopds  as>  amounted 
to  the  Valqe  ,of.  tjhe  Debts  paix^.    Bin  Hpbnrtr 
p,  25CU  makes  \t  a  Queftioq,   How  the  Cafe 
ftall  be  if  the  Wift  die  ?  for  tft.eu  the  Hqst^nd 
,  is.no  lpnger  chafS^blp  by  herBqnd:  But  it  ML       .     .    . 
fcid  ia  I  Roll-  Apr-  %}>  3-  V  *h$  Hu^anfl,  in  t^e 
Life  of  the  Wife,  declare  that  he  retains,  fob 

particular  Goods  inftead  of  ^he  Obligations,  al- 
though the  Wife  after  dies ;  yet  by  the  Decla- 
ration the  Propriety  was  absolutely  altered  in  Alteration  «f 
the  Husband,  and  then  the  Death  of  the  Wife  the  Property  *f 
will  not  deveft  it.     Briers  and  Goddard.  tbe  Goo4i' 

Feme 
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Feme   and  another  Perfon   arc  Executors! 
Feme  takes  Husband,  the  Husband  doth 
alter  the  Property  of  the  Goods  of  the  Tel 
tor,  and  the  Wife  dies;  now  the  other  Exe< 
tor  (ball  have  Adion  of  Detinue  againft  thj 
fame   Husband  of    the    faid  Goods.      Bend] 
N°.  ;8.    />.  jo. 
Feme  Extern'        If  ^c  Executrix  of  an  Obligee  takes  the  01 
tut  tabs  the  ligor  to  her  Husband,  this  is  no  Extinguifhnty 
Obli^uBnf-  of  the  Debt:  But  if  the  Obligee  herfelfmal 
band,  tbepebt  the  obligor  her  Husband,  that  is  an  Extinguil 
j>*ijbid*tnm    mcnt :  Where  a  Feme  Covert  Executrix  di< 
Be*Teftat*s  fath o( the Teftator's Goods  as  remain  in  Spe< 
EffeHsy  wbkb  (hall  go  to  his  Adminiftrator  de  bonis  nony  ai 
TtmMiwhS}*-  f0  ftail  his  Money,  if  it  be  kept  by  itfelf ;  b\ 

M**ii*L  if  the  Husb*nd  feizes  ir>  jt  ™l]]  be  his>  and  w' 
<Jc  bonis  non.  ^  a  Devaftavit ;  Where  a  Feme  Covert  is  E: 
7V  the  Feme  ecutrix,  the  Husband  may  adminifter,  and  bii 
ffmfes  the  Ex-  her,  tho*  fee  refufes,  and  may  reteafe  the  Del 
amt«fi>iptbe  0f  her  Teftator.    Salk.  Rep.  $o6. 

etZtoiZ**      A  Perfon  died  int<*ate>  leaving  a  WHe  ai 
Admmjk**-'   Brother  \  ^Cit  Ordinary  granted  the  Adminiftn 
tin,  Pan  u  tion  of  fbme  Debts  to  the  Brother,  and  of  tl 
ti*  Bmber,     Refidue  to  the  Wife.     Per  Curiam ;  The  Ordl 

f"****^'  nary  may  grant  Adminiftration,  either  eo  th( 
dmte  the        Wife  or  nm  rf  ^   fc|jt  ^  WJfc  ^  fc      : 

her  Share,  according  to  the  Stat.  Of  Difiriinfi 
tions  :  And  the  Court  held,  that  the  Ordinary 
may  grant  Adminiftration  to  the  Brother  quoad 
H»sh*xd  en-  Part,  and  to  the  Wife  for  the  Reft :  But  where 
Med  to  admi-  the  Wife  dies,  Adminiftration  can  be  granted 
wfier  to  bis  on|y  t0  tjie  Husband,  if  he  requeft  it.  Shower** 
"**  Rep.  }5 1.   Salk.  36. 
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Whfre  the  Husband  fiall  be  charged  with  the 
fjfafte  of  the  Wife  Adminiftratrix  :  The  Man- 
ner of  the  Proceeding  of  the  Sheriff  in  fuch 
Cafe;' and  whether  Execution  Jbatt  be  de  bo- 
nis propriis  of  the  Husband. 

If  A*  recover  againft  B.  Debt  and  Damage*,  Where  Exeat- 
and  after  5.  dies,  and  Adminiftratioh  is  granted  thnjballbe<ie 
to  C.  his  Wife,  who  waftes  the  Goods;  and  af-  boni^propri- 
ter  flic  takes  D.  to  Husband,  and  a  Fieri  fat  l^tbe  a"f' 
is  awarded  de  bonis  Tefiatoris  in  the  Hands  of 
D.  and  C.  the  Sheriff  returns  nulla  bona,  &c. 
And  upon  this,    on  Surmife  that  they  have 
wafted  ttie  Goods^  other  Writ  is  awarded  to 
the  Sheriff,  fi  fibt  confiare  potent  per  Inquifi- 
tionem,  that  they  have  wafted ;  then  tv  warn 
them   to  fbew  Caufe   why  Executipn  fhould 
not  be  de  bonis  propriis,  and  the  Inqueft  find 
this   Matter,     and    refer    it    to    the    Court, 
whether  the  Husband  and  Wife  have  wafted 
*  the  Goods  of  the  Teftator,  according  to  the 
Writ,  or  not  ?    Upon  this  fpecial  Return,  the 
Court  (hall  award  Execution  de  bonis  propnit       * 
of  the  Baron  and  Feme ;  for  the  Sheriff  tud 
returned  the  fpecial  Matter,  and  therefore  the 
Husband  is  to  be  charged  for  the  Converfion 
of  the  Wife.    NL  16  Car.  i.  B.  R.    Knight  and 
Hilton  C  Ux.  vert  Copping.    1 8  H  6.  1 4.  b. 

Upon  Suggeftion  of  a  Devaftavit  of  a  Feme  Titdatstion  In 
Executrix,  it  was  laid,  that  the  Baron  and  Feme  W*fo  *g*infi 
Devnjtaver9  and  Converter9  ad  ufum  ipfotum  ;  p"™"**** 
and  upon  the  ffTwe  it  was  found  accordingly:  It  ££    *HU~ 
was  moved  in  Arreft  of  Judgment,  that  they 
could  not  convert  to  their  owrpUfe ;  and  fo  in 
Trover  and   Converfion,   quod  Converter9  ad 
ufum  ipforunty  is  not  good.     But  per  Curiam  : 
Here  the  material  Part  of  the  Iflue  was,  the 

Wafting 


Wafting  of  the  Baron  and  Feme,  which  they 
might  do  joiatjjbi  a#d  theConYerfi^n,  is,  nptbi&f 
to  the  Purpofe.    %  Vent.  4^ 

Now  the  Reafon  why  Execution  fibould  be  de 
fonts,  propriis  of  JBaron  ^nd  Feme,  is,  the  \\ife 
may  have  Goods  as  a  Term,  ,or  Chattels.  rpt» 
before  the  Coverture;  alfo  (he  may  have~<3oods 
3-ftqr  *he  B«$baqdfs  ©eee^fe*  *§d<  thereto*?  in 

Debt  the  Hodbaqd  i*<;Hai)gs4.ifl  R*gk&  sff  b# 
Wife,  as  f  *ecutri*,  and  JqdgoiefU  #  gfveg  ,^ 
g?inft  thpflfc  it  jMl  ^  <fc  kWfsfuihfj?c$rifri  $n$ 
good.  Aqd  it  was  r^fplye<J>  Cra«  C^;  5^9*.  i* 
Qdounfon  *nd  £<wwACafe,  th#  a  Qify^agj? 
fnay  be  by  %  Eeqjp  fcy  el  wing  tfi$  Qgpdfc  # 
a.  Feme  Coyest  ifi^y  do  a  Torft  wdb  be  pq^ift^ 
for  it.  It  wa$  held  ajfo,,  tfeaf-  if,  a  Mai*  take  £*r 
Gcutrix  to\Vif<?,  and  w$ftft;tbe,  Qoofo  ifeisit 
$)cvaftayit  in  thf  Wife,  .^duf.tliere  b^  %£U^ 
covery  agafrft  B*rojn  audFeme xjpon  ^Dgyaftir 
yit,  if  the  Baton  ftirviye  tbpWife,  h$ibaU  bp 
fcbarged ;  alfo,  if  thg  fea^e,  ^ytve,ihe  Jh^lJ  b? 
Whet*  the  ^»r#ed:  #utJf  tJbfi  Recov$jiy  be  npt  againft 
U*$hand  fail  Bvon  and  f  ${&$  ifl  ths  life  off  the  Wife,  antf  fhe 
n*t  I*  charged,  dies,  thft  Banon  fl#Jl  da*  be  ab**rg$dk  > 

Feuje  it,  E«fcufirix  isif  b*r|firft  Husband,  and 

ibe  adminiflredrwhen  fliq  was  fole,  and  then 

takes,  a  fecond  Hu$hand  ;  3*3$.  tbars  is  a  Devat 

fiavit  returned,  and  a  Cafi&t  atfr  Satisfaciendum 

Baton  4*i      againft  both  de  bwi$  prepfiis9  and  .the  H  us  hand 

lwi9t*wm\h  was  committed  to  the  Fle$th  a#d  fo  w*s  the  Wife, 

Kdtabeme*  bf^fe  the  oevaftfition  of  the  Husband  ftaU  be 
iP4  wcvattv  the  Aft  of  t|ic  Wifc     ^  ^&  ^^    M  ^ 

#39  JS//&.  &C.  V&ugbnn  w&7%Qtyast 

A  Woman  is.  indebted  by  Obligation  as  Exe- 
cutrix, and  had  Affqts  of  the  Goods  for  tb$ 
Debt,  and  after  takes  Husband,  the  Debtee>de- 
•mands  the  Debt  of  the  Husband,  and  there* 
upon  they  fubmit  themfelves  to  Arbitration  of 

all 
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all  Aftions  and  Demands;  the  Arbitrators  may  B*A*ttf 
ttikeun  Award  of  this  Debt;  that  the  Wife  of  ^fjf^J^ 
the  Husband,  as  Executrix,  owsd  to  the  Debtee,  ft^,-*,/^  * 
And  ^6-r  Cofc*,  in  this  Cafe,  though  no  Affcts  pftfe>  <$/  *, 
came  to  the  Hands  of  the  Husband,  yet  he  is  Jfas  cm**  H 
chargeable  for  the  tkvaftavit  made  by  the  Wife  *"  Batids.  . 
before  Coverture. 

So  ii  H.  7.  29.  £..The  Husband  fubmits  ail  Award  <f  m 
Anions  and  Trefpafles,  &c.   and  the  Award  Ed*  ***  ** 
Was  of  a  Debt  due  to  the  Wife  as  Executrix.  *j"W'fi*i 
Per  Curiam:  This  ft  *  good  BaV  of  the  Debt  ******* 
fcf  thfe  Wife.     I  Ho'//.  JR*/>.  idp.    Lumley  and 

/fattOtf. 

In  Debt  on  Obligation  againft  ^.  and  his 
Wife  as  Adminiftrauix ;  the  Defendant  pleads 
Paymerit  by  the  Wife  after  thfe  Inteftate's  Death, 
and  dn  that  iflue  found  fro  Quer  :  Judgment  Judgment 
Was  quod  recuperet  debitufn  againft  them,  de  bo-  quod  reco* 
iii  Tefiaioris9Jt  nok9:&c.  the  Damages  de  bonis  pe™*  debi- 
fafriis.    Per  Curiam :  This  Judgment  is  Well  ™^*ffi 
given;   1.  Although  the  Plea  be  falfe,  yet  ht  ^mgt  aebo* 
Is  altogether  a  Stranger  to  the  Teftator ;  And  n{%  TcfUto- 
"therefore  the  Judgment  (hall  be  only  de  bonis  rist  fi  noti, 
Tefiatoris,  and  whete  he  pleads  fully  admini-  &t-  **f  D*- 
fired,  which  is  falfe  in  his  own  Conufance :  Al-  JJ'JSa?- 
though  the  Wife  hath  ndt  any  Goods  during      F   ^^ 
the  Coverture,  yet  becaufe  the  Husband  is  bil- 
ly charged   in  refpe&  of  the  Wife,  and  (hfe 
might  have  Goods  if  fhe  furvived,  and  Exe- 
cution might  be  taken  againft  her,  the  Judge- 
ment Is  good.     Cro.  Jac.  116.    Jobn'%  and 
Adams. 

It  is  faid  ih  Roll.  Abr.  pip.  If  a  Feme  Ei- 
ecutdx  take  Husband,  who  waftes  the  Goods, 
the  Feme  dies,  by  the  Common  Law  there  ft 
not  any  Remedy  againft  the  Husband  :  But  in 
this  Cafe,  by  the  Ecclefiaftical  Law,  the  Huf- 
baiid  (haft  be  pQnifh'd  and  compelfd  to  make 

Reditu-    ' 
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Devaftavtc      Reftkution ;  but  if  a  Devaftc^vit  is  return'd 
ntwtntd  *-     gainft  Baron  and  Feme,  and  the  Feme  dies,  y 

S42T    thc  Husband  fta11  be  charSed-     **  3  3°- 
Ffm9di*u*th*       If  *b*  Husband  poflefs'd  of  Goods   in  th 
flttsbsitd ft>*U  Right  of  his  Wife  dies,  and  after  a  new  Admi 
%•  cbarfitd.      niftration   is  granted  to  J.  S.   who  fues   th 

**£t!!s  *-  Granree  of  the  Goods  for  ^Spoliation,   in  ri^ 
liatioo?  *°"  EcclefiafticaJ  Court,  a  Prohibition  lies.     M.   1 1 

Car.  2.  B.  A.  Clarke  and  Daniel.  So  if  fucb 
Husband  wafte  the  Goods,  and  after  the  Waft e 
dies,  if  the  Husband  be  fued  in  the  Spiritual 
Court  for  a  Spoliation,  or  a  Wafte  of  the 
Goods,  a  Prohibition  Jies.     2  Roll.  Abr.  302. 

The  Plaintiff  being  Executrix  and  Refiduary 
Legatee  of  her  former  Husband,  lends  100  A 
to  A.  and  B.  and  took  a  Note  for  it  in  her 
own  Name,  and  a  Bond  in  a  Truftee's  Name, 
and  after  marries  B.  one  of  the  Obligors ;  and 
it  was  held,  that  the  Bond  was  not  extiodt. 
Pajth.  1691.  between  Cotton  and  Cotton.  Vid. 
Vern.  290. 
Term  t*tinB  Feme  Executrix  hath  a  Term,  and  takes  Huf- 
inon*Refpe&t  band,  and  the  Husband  purchafeth  the  Rever- 

)*  *******     (ion,  the  Term  is  extinft,  as  to  her,  if  (he  fur- 
M**  10  an-    vJve .  but  as  to  ajj  Strangers,  \t  flja||  be  ac_ 

counted  as  Aflets  in  her  Hands.     Moor   54. 
1  Leon.  720.  Crojfman  znd  Reade.    In  Leon,  the 
Cafe  was,  J.  S.  made  his  Wife  Executrix,  and 
died;  jf*D.  being  then  indebted  to  the  Xef- 
tator  in  60  /.  upon  afimple  Contract,  the  Wife 
Executrix  took   to  Husband    the   faid   jf.  D. 
J.  D.  made  his  Executor  and  died :    A  Cre- 
ditor of  7-  *?•  brings  an  Ad  ion  of  Debt  againft. 
the  Wife,  Executrix  of  J..&   and  upon   the 
Pleading,  the  Matter  ia  Queftion  was,  If  by 
lntotwanUp  the  Intermarriage  of  the  Wife  with  the  Debtor 
4f*F*m9ivith  0f  the  Teftator,  the  fame  were  a  Devaftauit% 
*»*J»°ft1"  or  not;  and  if  the  faid  Debt  of  60 1,  due  by 

Tejtst*.  r  .  £ 
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J.  D.  fhould  be  Aflets  in  her  Hands?  And  per 
Curiam,  It  is  no  Devaftavit  nor  Aflets ;  for  the 
Woman  may  have  an  A&ion  againft  the  Execu- 
tor of  J.  D.  And  it  was  agreed  per  Curiam* 
that  if  a  Man  make  a  Debtor  and  a  Stranger  his 
Executors,  and  the  Debtor  dieth,  the  furviving 
Executor  may  have  an  AS  ion  of  Debt  againft 
the  Executor  of  the  Debtor. 

If  a  Feme  Covert,  Executrix  to  J.S.  take  Debt  on  B**d 
Husband,  and  after  the   Husband   and  Wife  h Bartm  *** 
bring  Aftion  of  Debt  on  Obligation  in  Right  of  F'!"€  **?? 
the  Wife,  as  Executrix  to  J.  S.  againft  J.  D.  E^J^- 
and  have  Judgment  againft  him  to  recover  the  ment\  Fm# 
Debt,  with  Damages  and  Cofts;  and  after  the  *****  **dtbe 
Wife  dies  before  Execution  fued,  the  Husband  &»**nd JbaM 
fliall  not  have  Execution  upon  this  Judgment ;  ™J^Z?~ 
for  that  (though  he  is  privy  to  the  Judgment)  wby.  * 
yet  he  (hall  not  have  the  Thing  recovered ;  but 
this  appertains  to  the  fucceeding  Executor  or 
Adminiftrator  of  J.  S.  At.  7  Car.  B.  R.  Beau* 
mont  and  Long,  vide  fupra,  Trin.  1 1  Car.  B.  R. 

?ejfreries's  Cafe.  Cro.  Car.  208,  227.  After  a 
ear  and  Day,  the  Husband  brought  Scire  fac 
to  have  Execution.  Bat  per  Curiam,  The  Scire 
fa*  lies  not ;  for  the  firft  Afiion  was  brought  by 
the  Baron  and  Feme  Adminiftratrix,  which  is 
en  auter  droits  and  the  Recovery  being  there* 
upon,,  is  in  Right  of  the  Inteftate;  and  the 
Feme  being  dead,  the  Baron  cannot  claim  that 
Debt ;  for  the  Adminifiratrix  being  Dead,  the 
Suit  is  merely  determin'd,  and  cannot  be  re- 
vived by  any  but  he  who  comes  in  that  Right, 
and  fo  doth  not  the  Husband ;  and  he  who 
ought  to  have  the  Scire  fac9  might  have  Privity 
and  Property  in  the  Debt,  and  the  Husband 
hath  no  Property  in  it* 

If  a  Man  marries  an  Executrix,  he  (half  an* 
fwer  (pr  fo  much  of  the  Perfonal  Eftate  as  (he 
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paffefsM,  although  toe  took  it  as  a  Portion  with 
her ;  and  thi$  n6t  only  in  Favour  of  Creditors, 
but  HkeWife  of  an  i^eir.  Pafck  168$.  between 
Batchelbr  and  Beau,  2  Pern.  61. 

but  if  k  Feme  Acfminiftratrix  waftes  the  Af- 
fets,  and  'theri  fnarries,  and  clies,  the  Husband  is 
liable  to  no  mofre  than  Vhe  Value  of  what  came 
to  his  or  his  Wife's  Hands  after  the  Marriage, 
decreed  Mich,  i  6$?.    2  Vem.  i  1 8. 

The  defendant  had  marry'd  an  Adminiftra- 
trix  to  her  former  Husband,  to  a  Share  blF 
whofe  Perfonal  Eftite  the  Plaintiff  was  intitled  ; 
the  Adminiftratnx  was  likewife  intitled  to  a 
Third,  and  before  her  fecond  Marriage  had 
wafted  great  tart  of  the  Eftate,  and  then  died ; 
and  a  Bill  was  brought  againft  her  Husband,  to 
have  an  Account  of  the  Eftate,  and  a  Satif- 
fadtion  for  Jiis  Share ;  and  being  heard  at  the 
Rolls,  an  Account  was  decreed  to  be  taken  of 
what  of  the  Eftate  had  come  to  the  Hands  of 
the  Adminiftratrix  before  her  fecond  Marriage, 
and  the  Plaintiff  to  have  a  Satisfaction  againft 
the  Defendant  absolutely,  for  fo  much  as  came 
to  his  or  his  Wife's  Hands  after  Marriage,  and 
for  what  came  to  her  Hands  before  her  fecond 
Marriage,  to  have  Satisfa&ion  againft  the  De- 
fendant, fo  far  as  he  had  any  Eftate  of  his  Wife's; 
and  this  Decree  was  affirmed  by  my  Lord  Chan- 
cellor, Pafcb.  1 706.  between  Powell  and  Bell ; 
and  it  was  faid  to  have  been  feveral  Times  held, 
That  where  a  Man  marries  a  Woman,  without 
ftipulating  for  any  particular  Fortune,  or  ma- 
king any  Settlement;  and  after  the  Death  of 
the  Wife,  Debts  of  hers  appear ;  the  Husband 
not  being  a  Purchafer,  in  fuch  Cafe  (hall  be  an- 
fwerable  for  the  Debts  of  the  Wife  in  Equity, 
as  far  as  he  had  any  Money  or  other  Perfonal 
Eftate  of  hers. 

I  If 
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If  the  firft  Husband  and  Wife  aire  guilty  of 
$  Devaftavit,  and  there  is  a  Bond  Debt  due  : 
Per  Cur\  THis  mdkes  fiicfc  a  Lien  By  the  Efeed, 
that  the  fecond  Husband  is  bound;  but  where 
there  is  barely  a  Breach  of  Truft,  ot  a  Debt 
by  fimple  ContraS,  there  in  Equity  the  Plain- 
tiff ought  to  follow  the  Eftate  of  the  Wife  in 
the  HancJs  of  the  Executor  of  the  firft  Huf- 
band.    HiU.16%^.  1  t?trn.  309.  %   . 

IV.  and.his  Wife  being  poffefi'd  In  Right  of 
his  Wife  of  a  Term,  which  flie  had  as  Admi- 
riiftratrii  to  her  firft  Hbsband  C.W.  being  in- 
debted, by  Cofttraft  granted  the  Term  to  Cole- 
man, to  the  Ufe  of  W.  and  his  Wife!  for  their 
Lives,  and  after  to  th«  Ufe  of  Coleman  hitnfelf. 
W>  is  fued  for  this  Debt,  and  Redo  very  againft 
him,  and  the  Sheriff  by  Fieri  fac'  fold  the  Term 
to  the  Defendant.    The  Grant  of  the  Term  Is  Term  In  ti» 
not  void  by  Stat,  3  /£  7..  as  made  to  defraud  W&*tA^. 
Creditors;  for  this  Grant  is  not  to  avoid  Cre-  1£SSilL 
(fitors ;  for  the  Term  being  in  the  Right  of  the  IheDebttfbe 
Wife  as  Adminiftratrix,  if  it  fo  continued  in  the  H*s9ov(Lj    : 
Hands  of  W.  and  bad  never  been  granted,  this 
was  not  extendible  for  the  Debt  of  IV.  and  if 
W.  himfelf  had  it  as  Executor,  it  had  not  been 
extendible  for  his  proper  Debt,  and  Fraud  fhall 
not  be  intended,  except  exprefsly  found. 

AStions.    Vide  fupra. 

A  Feme  Executrix  takes  Husband,  they  bring  By  Outlaw* 
Aftion  of  Debt  as  Executrix,  and  recover  and  '&*  Husband 
have  Judgment ;  but  in  Bar  of  this,  the  Out-  fcf'j*'  "V 
lawry  of  the  Baron  is  pleaded.     Per  Curiam ;  muZ**** 
The  Baron  forfeits  nothing  of  the  Goods  which  Executri*. 
the  Wife  had  as  Executrix.    3  Bulft.  aid.  Hix 
and  Ux9  verfus  Harrifon. 

X  Indeii" 
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IqjMtX&tVi  by  Bfitan  *nd  Femp  9s  Adiropi- 

flr?njix  of  J%&  qn  Account  as  Admiolftratrix* 

and  Arre^rgges  foi^nd   tp  Baron  and  Feme  as 

Admin.iQratrU :   The  X>c fendaiK  detours,   fce- 

caufe  U  if  not  fajd,  {hp  Debt  w^  dtye  to  the. 

tyife  as  Admin.iftrf trix^    $  £<?£  3<?<5. 

Cotevant  with  ,  A  F^S  Spk  delivery  a  certain  bum  of  Money 

4  Feme  to  pay  mtfl  ths  Hands  o(  $%&.t,he  Defendant  thece- 

A.  100 1.  per  Jpon  covenants  with  the  Feme  to  p^jj  to  A.  & 

Husband,  coptmu^  in  the  rfynd;  t>f  ^7,  S.  %hei  F$me  take$ 

Etttbavd  rii\sb*A^  the  1  oq  /k A?r  Ammm  vk  Atrear ;  the 

mates Exe<*-  Husbapd  mafces  his  Executor*  and  dies;  and 

#*r,  *»<* <te*;  aYtC|  'ys  jjcat|i,  thet  1 00  /.  fer  Anpm  Win  Ar- 

'mmZpOB^^^  TieBfpcuw  fcingaaipn  of  Co- 

^frrwr j.         venant  upon  the  Indenture,  and  g^d ;  foe  tie 

Covenant  concern*  ^he  Executor,  bficaufe  be 

fV         v  repress  tbe  Teftatcp/   $;/*  j4Ja.'  Ptfe  and 

U?  X3p*A  4       K  A  dtninifUatri*  tal^ea  ^sbapd*  V>d  &$  Hnf- , 
^^jT^fil*  haodRraou  owi/tf  ^u*  &  cata#a.fa)W&  it  W 
?2^  e*prei$ d  in  the  DejJ  that  h*  give*  a$  Horfe  in 
/«*,  what   "fhe  N*me  of  Seifioi  of  tfa  Gqods*  wfcjck  Horfc 
fafgtb.  i*  Parcel  of  the  Giwfc  pf  the  IjMffifcjg*  3s  it,  i%, 

fijtuod  bxSpoci?!  Yeirdi#>  the  Goods,  of  the 

Intents  wpU.  pafs.  kj  tbUCUaot.    2  Roll*  Atz. 

58.  *  '  * 

Obligee  made  his  Wife  Executrix,  and  died ; 

and  the  Wife,  b§it*g  Executrix,  died  inteftate  : 

The  Plaintiff  in  the  A&ion  took  out  Letters  of 

Adminiftiatiot).  of  thf  (^oods.  and  $&# tels  of 

\  . '..:        the  Wife,  and  brought  '.^AftW'rf  Pebt  oa 

L    ,        theBpqdasAdin^oiUrafrjxof  ihe  Wife;  wher^r 

-■  >  ?  •       a*  ,tbe  Plaintiff  ourifot  fr-ft  to  l^v£  tpkqa  on* 

:-'  '       /  Lettpr^  q(  Adouuiw^tipa  <&  &wwj  »?#  Admin*- 

flratjs  of  the  Tcuator^  ajjd  fo  tq  hflyfl  brougl** 

her  Action.    &//r  225.  ^S  ^^.  4r4***0** 

AQumffu 


CfcXXRft  Etcetiftrix  6r  Mtmnifiratrik.        §07 

Ajfumpfit  againft  the  Wife  of  an  Inteftate*  in 
ConGdewion  of  Forbearance,  is  not  good,  nor 
lefs  flie  adminifter*     1  Ison,  240.  Eilwicks  and 

Indebitatus'  Ajfumpfit  for  Money  recehrbd  by 
the  Defendant  ta  the  Ltfc  of  the  Piainkitii  j  the 
Defendant  pleads  quod  Caufa  ASUnis  won  ac- 
<*evit  infra  feoc  Annus*  The  .  Phantidt .  reply* 
dm  the  1  Party  died  inteftate  fci/i  Dw,  aod  that  < 
W  Adminiftratio©  was  committed  dll  Such  a 
Time  >  tod  then  Admkiiftmioo  was  committed 
to  tbe  Wife^£t  fie  Caufa;  ABtoms  *ccr$<miy  &c. 
and  concfade  to  the  Country,  and  (as  it  ftould  v 

feem)  the  Defendant  demmred.    . 

Afr.Cjl"  It  hath  obtained  that  an  htdefc 
t*us  lieth  in  inch  Cafe, '  bwk  feemeth  not  pro* 
per  to  tbe'Ufe  of  bath,  (though  it  may  con* 
dude  ad  damnum  ipfomm);  for  the  Difference 
a,  where  Wife  Jbath  thvChofe  im  >tffa*  iithcr 
own  Right,  and  where  en  outer  droit;  iathft 
one  Cafe  it  fhall  furvive ;  in  the  other  not  j 
but  where  there  is  Judgment  againft  a  Feme 
Sole,  and  afterwards  a  Scire  facias,  and  Judg- 
ment thereupon  againft  Husband  and  Wife,  and 
fte  dies,  the  Husband  is  bound ;  quod  not  a. 
Comber b.  311. 

Error  out  of  Ireland,  where  there  was  a 
Judgment  againft  Feme  Sole,  who  married ;  a 
Scire  facias  iffued  againft  ttie  Husband  and 
Wife,  and  Judgment  againft  them,  and  two  2V/~ 
cbils,  the  Wife  dies ;  a  fecond  Scire  facias  is 
awarded  againft  the  Husband,  and  Judgment 
thereupon  againft  him,  and  Execution  award- 
ed: TheQueftion  is,  If  the  Husband  be  charge-; 
able?  This  Cafe  was  well  debated,  and  Judg- 
ment was  affirmed.    Comberb.  103. 

..  .    "s  /V  X  z  Where 
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Where  and  haw  Adminiftration  belongs  to  Huf- 

band  or  Wife. 

Adminiftration,  by  our  Law,  belongs  to  the 
Husband,  and  cot  the  Wife's  Kindred,  by  the 
Stat.  3 1  Ed.  3.  cap.  1 1.  and  the  Stat.  21  fL  8. 
does  not  compel  the  Husband  to  take  Admini- 
ftration; for  it  is  a  Penal  Law,  and  extends 
only  to  the  Wife  and  Children ;  fo  is  4  Rep,  j 1. 
Ognefs  Cafe.    Cro.Car.  106.  Johns  and  Rowe. 

The  Daughter  takes  Husband,  and  dies;  the 
Mother  obtains  Letters  of  Adminiftration ;  and  a 
Prohibition  was  denied,  becaufe  Adminiftration 
ought  to  be  granted  to  the  Husband,  and  not 
to  the  Mother;  and  it  is  not  like  to  the  Cafe 
of  two  in  aquali  gradu,  and  one  obtains  Letters 
of  Adminiftration,  which  (ball  not  be  repealed, 
becaufe  they  have  executed  their  Power. 
40* 
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CHAP.    XXV. 

Adions*  Suits. 

Abatement  of  a  Writ  or  Suit  in  Law  or  Equity 
by  Marriage  or  Death,  fending  the  Suit.  If 
the  Wtfe  he  fut  before  the  Husband,  the  Writ 
dates.  Feme  Plaintiff  after  Writ  of  Emu  try, 
and  before  the  Return  marries,  if  the  JtttQn 
Jbati  abate.  Feme  Sole,  defending  a  Biff  in 
Chancery,  takes  Husband,  if  the  Suit  JhaB 
abate.  Horn  it  is  if  /he  be  Defendant;  Of 
Aftions  which  the  Husband  may  have  for 
Wrongs  done  to  the  Wife.  Indiihnent  by  Ba- 
ron and  Feme,  and  againft  Baron  and  Feme. 
Where  and  in  what  Cafes  Wives  are  indilt** 
able,  without  their  Husbands,  or  not. 


B 


Y  Marriage ;  It  it  a  Rule, 


The  Taking  of  a  Husband  between  the  Nifi 
Prius  and  the  Day  in  Banco,  is  not  Error,  be- 
caufe  it  is  but  a  Plea  in  Abatement;  but  the 
Death  of  one  of  the  Parties  is  Error,  becaufe 
by  this  the  Writ  is  abated,  though  it  cannot  be 
pleaded.    Sid.  143. 

W.  and  his  Wife  brought  Cafe  for  flanderous 
Words  againft  H.  and  his  Wife ;  H.  the  Defen- 
dant dies,  the  Feme  takes  another  Husband* 
pendant  the  Suit ;  the  Court  inclined,  becaufe 
the  Defendant  had,  by  her  Intermarriage,  chan- 
ged her  Name,  that  the  Writ  abated.  Style  138* 
White  and  Harwood. 
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If  Feme  Sole  Plaintiff  takes  Husband,  the 
Writ  is  not  abated,  but  abateaUe.  i  Leon.  i68, 
169. 

Death  or  Coverture  at  the  Time  of  the  Writ 
purchafed,  abates  the  Writ  de  Fa&o ;  but  Co- 
verture after  makes  kabateabfc;  U  e*  only  by 
Plea, 
JW**,  *t  the        Trelpafs  was  brought  by  the  Plaintiff,  being 

pay  in  Ban-    ^  f^^  frfo .  jt  WM  ^^  ty  ^  Prius,  and 

**d  before  that  (^ant  at  *$  D#y  **  £*»*•  pleads,  that  after  the 
payjhePiain*  Verdid,  and  before  that  Day,  the  Plaintiff  took 
*/f  *«*  Hi/-  to  Husband  one  J.  &  and  fh*  being  married, 
**■*  demanded  Judgment    Per  Curiam :  This  Plea 

cannot  be  pleaded ;  for  the  Defendant  bath  no 
Day  to  plead  it ;  and  the  Plaintiff  had.  Judge- 
ment-    Cro.Car.  a  3  a. 

Feme  makes  a  later  of  Attorney  to  the  Plain- 
tiff to  gain  %  Debt,  and  then  marries ;  this  is  not 
any  Counterjnand  6t  Revocation  of  the  Suit,  and 
the  Writ  is  not  abated,  tut  only  abateable.  1 
Leon.  1 89.  Lee  and  Madox. 
An  Aftion  of  Debt  was  brought  dgfcirA  9 
Tme  befe»-   peme  s0je  jn  t^c  Palace-Court ;  after  Appear* 

j2£&  ar«*  ***•  w*  jp1"***  '**  ™*rf*  ***  re- 

Tn*rtUdy  and  »«wr?d  the*  Cmfc  jo  to  the  King's  Bfench  by 

removed  the     Habeas  Corpus;  and  hate  the  Plaintiff  declared 

***/<  Intf      againft  hoc  in  Cujlof  Mar\'  The  Ddfeodaot 

*>#■•  graded  ia  Abatement,  fi*  was  marry  d  at  the 

Time  of  the  Habeas  Corpus  fued  out;  and  ruled 

to  do  i  good  Plea ;  four 'here  <he  Ptocefedings  are 

de  ntito,  gnd  the  Court  takes  ntf  Notice  of  the. 

Proceedings  bdow,  os  of  what  preceded  the 

fiabcasCpTpuf.    Snlk4  Rep.  fo.'9.' 

''••■.'■''  -l  r  J      .'■"  "  •    '  ,  * 
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By  Death.  ' 

Aftiori  was  brought  by  H.  againft  Sir  Thoiftas 
Pope,  and  A.  his  wife,  ai  Daughter  and  Heir  of 
Sir  *tho.  Pfo  and  hangirlg  the  Wrir,  Pvpt  died  : 
ttoban  was  of  Opinion,  that  the  Writ  (hall  not 
abate.  But  Executrix  brings  an  A&ioh  in  her 
own  Narhe,  and  the  Name  of  her  Husband, 
and  pendant  the  Writ,  the  Baron  dibs,  the  Writ 
fliall  abate,  ttinch,  p.  102.  HolnutH  verf  Sit  Tho.  ' 
Pope  4nd  bis  Wife. 

Feme,  pendant  the  Writ  againft  her,  takes 
Husband ;  this  doth  not  abate  the  Writ,  bat 
the  Recbvery  againft  her  upon  the  firft  Writ  is 
good :  But  if  after  thfe  original  Ptoteft  fued, 
and  before  the  Return  (he  lake  Hqsbartd,  this 
fliall  abate  the  Writ;  Bjr  bodcridg  in  Htjdon 
and  Miter's  Cafe,    2  HoB.  ktp.  c*. 

Barori  ana  femfe  bring  ftvefal  Writs  of  Scire  Several  Writ* 
fac*  agiinft  Tfer-tenahts  in  divers  Coutitifcs:,/  Scire  fkc' 
Judgmerit  is  given  agairift  feme  of  them  by  h  Bdmand 
Default,  and  J^hdant  tM  W«a*  of  others;  and,  ****•  H«*fi 
before  any  Execution,  the  Baron  dfes:  &**^^/n)«- 
If  all  the  writ  abate  as  wfcll  agairift  thoft  againft  Q^rcf'lf 
whom  Judgment  was  given,  as  againft  thofe  Writ  abate 

Who  have  £leadfed.     Hob.  287.  again  ft  all. 

Trefpafs  fcgatnft  Baton  and  Femfe ;  aftifrVfcr- 
dift  pro  Quer\  the  Plaintiff  dfed,  between  tha 
Day  of  Nip  Prim  and  the  Day  in  Banco.     In 
11  H.6.  j.  b.  it  is  held  by  all  the  Court,  that 
the  Death  of  the  Plaintiff  or  Defendant,  after  Death  after 
V*rdi#  by  Nifi  Ptins,  and  before  the  Day  in  v"*&>  a»d 
Banco,  fhatt  abate  the  Writ  of  Bill :  But  the  W%J£0D"y 
Court  doubted  in  the  principal  Cafe,  becaufe 
this  fc  an  Aftion  of  TreJpaft,  which  is  but  per- 
fonal,  and  is  joint  and  ieveral ;  and  it  is  clear, 

if  the  Femi  had  been  dead,  and  the  Baron  fur- 

X  4  vived* 


'3** 


Tt*mf$u 

put  in  the 
Writ  before 
ike  Husband. 


JZjeSmtnt. 


Writ  abate* 
able  by  flea. 
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yived,  Judgment  (bould  have  been  entered  a* 
gainft  him ;  and  the  Reafon  is  the  fame,  «that 
(he  fur.viving  (hould  be  chargeable  for  the  Tref- 
pafs.  Adjournatur.  Cro.  Car.  509.  but  in  O*. 
Jac.  5  j  6.  in  the  Cafe  of  Ridgley  againft  Lee 
and  bis  Wife.  Jn  JEje&ment,  the  Husband  died 
fince  the  Nifi  Priusl  and  before  the  Day  in 
Bank.  And  Per  Curiam  ;  Becaufe  it  is  in  the 
Nature  of  a  Tr^fpafs,  and  the  Feme  is  charg'a 
for  her  own  Fa&,  the  A&ion  continues  againft 
the  Wife,  ?&d  Judgment  fhould  be  enter'd  4- 
gainft  her  fole,  becaufe  the  Husband  was  fca4* 

the  Writ  (hall  abate  if  the  Wife  be  put  be- 
fore the  Husband.    2  Leon.  f>.  59. 

A  Writ  brought  againft  fiarop  and  Feme  a- 
bates  \ff  the  Death  of  the  Fenje,  though  after 
yerdid.     Hob.  iijf. 

Eje&ment  v  erf  us  Barpn  and  Feme ;  and  tho* 
they  are  one  Perfon  in  taw,  yet  if  Bwqn'die, 
the  Plaintiff  may  proceed  againft  the  Wife, 

if  a  Feme  fole  bring  Trefpafs  and  recover, 
and  a  Writ  qf  Enquiry  of  Damages  is  awarded, 
and  before  the  Return  of  it  the  Ptyfntiff  takes 
Husband ;  and  after  the  Writ  is  returned,  an4 
Judgment  given  upon  it,  without  any  Exception 
taken  by  the  Defendant,  be  (ball  not  have  Ad- 
vantage of  this  in  a  Writ  of  Error,  becaufe  th§ 
Writ  was  but  abateable  by  Plea.  1  Roll.  Abr. 
781.  Smith  zn$  Odi  ham* 


4bat extent  Jq  Chancery  Suits. 

If  a  Feme  fole  takes  Husband  pendente  Lhe^ 
the  Feipc,  by  ber  own  Ad,  hath  abated  her 
§uit ;  othpfwife  where  (he  is  Defendant. 

If  a  Feme  fole  have  a  Bill  depending  in  the; 
Court  of  Chancery/and  pendant  the  Suit,  takes 
Husband  ;    by  this  her  own  A£  her  Suit  is 

abated  ; 
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abated ;  and  if  (he  and  her  Husband  will  have 
the  £fte&  of  the  Suit,  they  muft  both  |oin  in  a 
Bill  of  Reviver :  But  if  a  Feme  fole  in  fuch 
'  Cafe  be  a  Defendant,  and  marrie?,  in  that  Cafe 
the  Plaintiff  may  go  on  with  his  Suit ;  for  tht 
Marriage  is  no  Abatement  pr  Impediment,  be- 
caufe  fhe  is  Defendant. 

If  a  Plaintiff  exhibits  a  pill  againft  a  Feme 
foley  whereto  fhe  maketh  ^nfwer,  and  after 
mggrieth;  the  Plaintiff  may  proceed  againft  her 
and  her  Husband,  without  any  Reviver,  and 
;  her  Husband  (ball  be  bound  by  that  Alwcr  fhe 
xpade  before  Marriage*  in  regard  fhe  (ball  not 
be  admitted  to  take  Advantage  of  ber  own  Ad ; 
contrary  where  a  Woman  fole  exhibits  her  Bill, 
to  which  the  Defendant  anfwereth,  and  then . 
marries;  her  Husband  ^nd  (he  cannot  proceed 
againft  the  Defendant,  without  Bill  of  Re- 
viver. 

Jf  a  Man  and  his  Wife  exhibit  their  Bill  of 
Complaint,  whereto  the  Defendant  anfwereth* 
and  the  Man  dieth,  the  Woman  (hall  be  at  her 
Eledion,  whether  (be  will  exhibit  a  new  Bill, 
or  proceed  upon  the  former ;  and  the  Defen- 
dant (hall  be  bound  hy  the  Anfwer  made  to 
the  Man  and  his  Wife. 

Baron  and  Fejne  join  ip  a  Bill  fof  a  Duty  due 
to  th*e  Wife ;  (he  dieth  before  the  peaqng,  the 
Baron,  aftpr  her  Deceafe,  exhibited  a  new  Bill, 
and  ferved  Procejfs  to  hear  Judgment ;  becaufe 
the  Mf fendapt  was  not  called  to  anfwer,  the 
Hearing  wa$  put  off. 

If  a  Man  exhibit  a  Bill  againft  a  Man  and  his 
Wife,  for  a  Matter  which  wholly  concerneth 
the  Wife,  and  both  anfwer,  and  after  the  Ba- 
ron dies ;  this  is  an  Abatement  of  the  Suit,  that 
the  Plaintiff  cannot  proceed  againft  th$  Feme 
without  Reviver  j  for  the  Feme  (hall  not  be 

con- 


• 
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conftrain'd  to  abide  by  that  Anfwer  which  flie 
made  with  her  Husband,  becaufe  fhe  was  then 
under  the  Pbwer  and  Coercion  of  her  Husband*, 
and  he  being  dead,  and  {he  Tetfed  and  pofle&cf 
S(  the  Thing  in  Queftion  as  her  former  Eft  ate, 
fte  ought  to  makt  new  Anfwer,  dtherwife 
ought  not  to  be  bound  in  Equity ;  but  if  fire* 
abide  by  her  Anfwer  made  with  her  Husband* 
then  the  Plaintiff  may  proceed,  and  have  a  De- 
cree to  bind  her. 

If  Baron  and  Feme,  in  the  Right  of  the  Wife, 
exhibit  their  Bill  upon  a  Matter  in  Equity, 
whereunto  the  Defendant  anfwereth,  afid  the 
Feme  dies ;  this  is,  in  fome  Cafes,  an  Abate-* 
ment  of  the  Suit.  As  for  Inftance ;  If  the  Wife 
be  Guardian  in  Socage,  and  taketh  Husband, 
yet  the  Feme  continues  Guardian ;  and  if  Ba- 
ron and  Feme  in  that  Capacity  exhibit  their 
Bill  for  any  Matter  in  Equity,  and  the  Wife 
dies,  it  is  an  Abatement  of  the  Suit. 

Of  A&ions  which  the  Husband  may  have  for 
Wrongs  done  to  the  Wife.  Vide  Indictment. 

Irefpaf.  de  Uxore  rapt  a  &  abduBa  cum  bonis 
virL  V  ide  Djer  2  5  6 .  fl  1 t>.  2  Cro.  5  o  2,  5  j  &a 
2  lnft>  181, 434.  Fin.  N:B.  84.  W.  1.  r.34. 
6  Rep.  46.     Dyer  207. 

The  Srirt.  6  R.  2.  gives  Appeal  of  Rape  to 
the  Husband,  where  the  Wife  confents  to  the 
Ravifter ,•  but  the  Husband  in  Reputation  (ball 
not  have  the  A&ion  :  But  where  it  is  a  Mar- 
riage voidable,  till  the  Marriage  be  adnulled,  the 
Husband  may  have  Aftion  within  this  Statute  ; 
bur  if  the  Wife  take  two  Husbands,  the  fecoticf 
Husband  may  hot,  becaufe  he  is  not  Baron  de 
FaSlo)  or  de  Jure.     Lit.  Rep.  75, 

InJitt- 
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Indiftments.    Vide  Information  and  Offences.  : 

Indi&ment  for  Affiult  and  Battery  made  up-  jfaujt  and 
on  Baron  and  Feme,  and  for  pulling  down  the  Battery. 
Houfe  of  the  Husband.    Exception  was  taken,  K 

becaufe  the  Indi&mettt  did  conclude  ad  dam- 
num ifforum,  whereas  it  fhoold  be  ad  damnum 
of  the  Husband  only.  But  per  Curiam :  The 
Indi&ment  is  good,  though  ad  damnum  if  forum 
is  left  out.    Style*  p.  155. 

A&ioti  on  the  Cafe,  in  Nature  of  a  Confpi- 
racy,  was  brought  againft  A.  and  2L  his  Wife • 
for  that  they  malitiofe  coofoired  to  indift  him 
for  iiealing  a  Woman's  Rufl£  de  bonis  tf  catalhs 
of  JL  the  Wife ;  and  not  guilty  wis  pleaded, 
and  Verdid  for  the  Plaintiff. 

Though  a  Betue  Covert  may  not  have  any  {Goods  of  the 
Goods*  yet  being  after  Verdid,  it  (hall  be  \v>~. Wife)  bow  u 
tended,  to  be  as  it  may  U,  (viz,)  that  thefe t^m^U9 
were  the  Goods  of  4 he  tVife^  dum  folafuit ;  and  *  " 
that  the  Stealing  was  intended  then,  and  not 
\  whaft  Jhe  was  a  Feme  Covert,    1  RoB.  Abr.  3. 
Skinner  and  Parker. 

Where  Wives  ate  indictable  without  their  Huf- 

bands*  or  not. 

It  was  a  Queftion  in  Fcrmer.\  Cafe,  Whether 
a  Feme  Covert  may  1  be  indided  without  her 
Husband,  for  fareftalliog  or.  ingroffing  contra 
fmndm.Statuti :  And  no  Opinion  was  given, 
becanft  the  Indiflmcnt  was  F.  Spinfter,  alias 
isShy  Wife  of  F.  fo  that  it  does,  not  appear  pro- 
perly by  the  Indidntem,  thaffbe  is  a  Feme- 
Covert,  becaufe  this  which  comes  after  the 
alias  dift9  is  not  Parcel  of  the  Name.    But  it 

was 
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was  agreed*  that  for  greater  Offences,  as  for 
Recufancy,  Felony,  Wives  are  indi&able  with- 
out their  Husbands.     Sid.  410.    Fenner's  Cafe; 
but  the  Husband  being  in  Court,  they  fet  a  Fine 
upon  him. 
Wife  inii&ti       1  he  Wife  may  be  indi&ed  with  the  Husband 
with  her  Huf-  for  keeping  a  common  Bawdy-Houfe ;   for  by 
band  for  keepr  Kecpiog  is  not  to  be  underftood  the  Point  of 
jfatfe.  Property,  but  the  Governing  and  Ordering  the 

Houfe  in  fuch  Manner,  as  to  become  a  common 
Nufance.    Salk.  384. 
Wifiajpfting       R€folved  by  ail  the  Judges,  that  if  a  Man 

JJ^SSl-  and  his  Wife  g0  both  t0Sether  t0  commit  a 

piarywFebny,  Burglary,  atwl  both  of  them  break  a  Houfe  in 

no  Won.        the  *  Night- time,  and  enter  and  fteal  Goods; 

that  this  is  no  Felony  in  the  Wife,  for  the  Wife 

being  with  the  Husband  in  the  Aft,  the  Law 

fqppofes  that  the  Wife  does  it  by  the  Coercion  of 

Except  h       the  Husband ;  and  fo  it  is  in  all  Larcenies :  But 

Murder.         as  to  Murder,  if  the  Husband  and  Wife  join  in 

it,  they  are  equally  guilty.    Kelynge  31. 
Hot  one  tobo     At  the  $cffions  in  the  Old-Bailj,  Anno  1  ££4. 
pretends  to  be  ope  Jane  Jouesy  together  with   one  Thomas 
Wife  to  a  Fe-  Wharton,  were  indi&ed  for  Burglary,  and  (ho 

ldlHefhetnm  Pleaded  that  fcc  was  marry'd  *°  Wharton,  and 
refus'd  to  plead  by  the  Name  of  Jones ;  where* 

upon  the  Court,  with  Confent  of  the  Jury  who 
found  the  Indi&ment,  alter'd  the  Indi&ment  \n 
their  Prefence,  made  it  Jane  Wharton,  alias 
Janes,  Spinfter,  (and  did  not  call  her  lane  Whar- 
ton, the  Wife  of  Thomas  Wharton).  But  the 
Court  informed  her,  that  if  upon  her  Trial  (be 
coqld  prove  (he  was  marry'd  to  Wharton  before 
the  Burglary,  flie  fhould  have  the  Advantage  of 
it :  Bat  (he  could  not,  and  fo  was  found  guilty, 
and  had  Judgment.     (Cel.  37. 
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A  Feme  Covert  (hall  not  be  deem'd  acceflbry  "if* m* Mim 
to  a  Felony  for  receiving  hfer  Husband,  who  his  ^jS? 
been  guilty  of  it ;  but  the  Husband  will  be  J^  £  ™ml 
deemed  acceflbry  for  receiving  his  Wife  after  (be  mined  Trea fin 
has  committed  Felony.  3  Jnft.  108.  Nor  will  $r  Fekny. 
the  Wife  be  guilty  of  HighTrcafon  by  receiv-  Otbenvife  if 
tog  and  concealing  her  Husband  after  be  has  tbe  H"'**™ 

b     •       t  -^       r  receive  her. 

commuted  Treafon. 

By  the  }  &  4  W.  &  M.  cap.  9.  it  is  ena&ed,  Women  to  b*v§ 
That  if  a  Woman  fliall  be  convi&ed  of  any  Of-  *•  Benefit  of 
fence,  for  which  a  Man  might  have  the  Benefit  ^{J^Ji 
of  his  Clergy,  upon  her  Prayer  to  have  tbe  Be- 
nefit  of  that  A£t,  Judgment  of  Death  fbould 
not  be  given  againft  her,  but  fhe  fbould  fufter 
the  fame  Punilhment  that  a  Man  fbould  fuflfer 
in  the  like  Cafe,  viz,,  be  burnt  in  the  Hand,  and 
kept  in  Prifon,  not  exceeding  one  Year. 


CHAP. 
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CHAP.    XXVI. 
Joinder  in  A&ion. 

Where  and  in  what  A  ft  ions  Baron  and  Feme 
fbaB  joitty  aid  where  and  in  what  AElions  net. 
In  what  Cafes  the  Rut  band I  only,  /bail  have  the 
ABion.  Diverfity  between*  an  ABhn  which 
affirms  Property*  and  which .  difaffirm  Ptf- 
.  ferty.  Four  general  Rules-  <$  the  Baron  and 
Feme's  Joinder  in  .  Aliien^  and  Cafes  under 
each  to  dtreSh  where  Baron:  and  Feme  mufi 
pin  in  the  ASkoA,  or  it  mayk  brought  by 
the  Husband ; only.  Particular,  ABieus*  at 
Trover,  Indebitatus  Affumpfit*  Acteturot^  For- 
medon,  E  je&ione  Firma,  A&ions  for  Rent, 
Refcous,  Aftions  for  Tithes,  Covenant,  Wafte, 
Debt  on  Bond  or  Contract,  Trefpafs,  Battery, 
Efcape,  Aftion  on  the  Cafe  fur  Aflumpfit,  Ac* 
tions  en  the  Cafe  for  Torts,  Forcible  Entry, 
Writ  of  Error,  &c.  and  the  Manner  of  de- 
claring in  fuch  ABions.  Of  ABiont  brought 
by  a  Feme  Covert  againfi  a  Feme  Covert.  In 
what  Cafes  a  Feme  Covert  is  enabled  to  fue 
without  her  Husband.  Of  a  Feme  Sole  Mer- 
chant. 

Where  and  in  what  ABions  Baron  and  Feme 
fhaU  joiny  and  where  and  in  what  not. 

Shall  confider, 


i 


i 


i.  In  what  Cafes  the  Husband  only  fball  have 
the  Aftion. 

2.  In  what  Cafes  Baron  and  Feme  muft  join. 

3.  Where  the  Husband  may  )oin  his  Wife 
with  him  or  not,  at  Eleftion. 
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In  what  Cafes  the  Husband  only  fiatt  have  the 

AQiQM. 

There  is  a  Diverfity  between  Anions  which  Regula. 
affirm  Property,  a*  Replevins  Detinue,  &c.  for  bh-fty  be- 
thpfe  oMght  to  be  brought  in  the  Name  of  the  **%".  *?£*"* 
Hu&band  only,  becaufe  the  Property  is  affirm-  ?Z^T 
ed  ;  and  A&ions  which  difaflirm  Property,  as  dlf*jfirmiu 
Trefpafs,  Trover,  &c.   for  th^fe  ought  to  be  Trover. 
faggugbt  in  both  their  Karnes,  becaufe  they  are 
founded  in  Tort  made  before  Coverture,    Sid. 
172.  Pptuis  and  Mcirjbql ;  therefore  Trover  and 
Conyerfion  by  Baron  and  Feme*  for  Trover 
fyppafed  before  the  Coverture,  and  Conver- 
fion,  afterwards*    Though  two  Jufticea  in  that 
Cafe  were  of  Opinion,  that  the  A&ion  ought 
to  be  brought  by  the  Baron  alone,  becaufe  the 
Caufe  of  A&ion  is  after  the  Conversion,  and 
fohfequpnt  to  the  Marriage.     Beaumont  and 
Grave's  Cafe,    If  Trover  be  laid  to  her  before . 
the  Marriage,  which  was  the  Iqceptioa  of  the 
Caufe  of  Aftiod,   the  Wife  may  be  joined; 
pliter,  if  the  Cqnverfion  be  laid  after  the  Mar- 
jtyge.    In  the  firft  Cafe,  the  Husband  may  bring 
'  &  Afi*oji  alo?*,  or  jointly  with  the  Wife,    If 
e  hath  the  Cuftody  of  a  Woman's  Goods, 
ad  afterwards  marries  Her,  fl*e  may  join  in 
etinue  with  her  Husband,  for  his  Ufe.  in  Bail- 
ment;   the  Proprietor  is  to  fome  Purpofes  in 
Poffeffion,  and  to  other  Purpofes  out  of  Poffef- 
fion,.    \Vent.  %6\.    3  Keb.  319.   Trover,  after  of Goods  loft 
the  Marriage,  of  Goods  loft  and  converted  be-  before  or  after 
"  ie,  is  wqll  brought  by  Baron  and  Feme,  as  the  Marria^i 
Bailment  of  Goods  before  Marriage,  they 
in  gojflTeflion  as.  to,  Treipafe,  or  out  as  to  De- 
inue;  to  fome  Purpofes  this  is  but  as  a  Thing 

in 
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in  Adion,    and   the  Property   not  alter'd  by 
Marriage. 

Baron  and  Feme  Executrix  bring  Trover  for 
Goods  of  the  Teftator  found  and  converted,  it 
is  well  brought ;  for  the!  PoffeffWof  the  Wife 
as  Executrix,  is  alfo  the  Pofleffion  of  the  Huf- 
band  ;  and  the  Darftages  redover'd  fhall  be  to 
the  Eflate  of  the  Teftator,  and  fo  may  concern 
them  both.    Style,  p.  48.  Fremlings  Cafe. 

Shuttle-worth   and  his  Wife   brought  Trover 
and  Converfion,  and  count  that  they  wdre  the 
Of  the  Goods   Goods  of  the  Wife  dum  join  fuit>  and  .that  fhe 
of  the  Wife    loft  them,  and  the  Defendant  found  them,  and 
dum  fola.      after  they  intermarry  ;  and  after  the  Defendant 
converted  them :  And  it  Was  adjudg'd  againft 
the  Plaintiff,  becaufe  notwithftanding  the  Tro- 
ver of  the  Defendant,  this  Property  continued 
in  the  Wife ;  and  then  by  the  Intermarriage  the 
Property  was  in  the  Baron,  and  then  the  Baron 
ought  to  have  brought  this  A&ion  alone,  with- 
out the  Wife.    Cited  1  RoB.Rep.fa. 
For  Money  toft      Trin.  6  Jac.  Rot.  1 71 7.    Ray  and  Stephens} 
by  tbs  Wife  a*  Aftion  of  Trover  by  the  Husband  for  Money 
Cards.  which  the  Wife  had  loft  at  Cards,  and  Judgment 

was  for  him,  tho*  (he  plaid  in  his  A b fence  ;  yet 

he  may  have  Action  for  the  Money  won  by  hen 

JtepJevin.  If  the  Goods  of  a  Woman  ?re  taken,  and  the 

Man  after  marries,  the  Husband  fole  fhall  have 
Replevin.     Fitz.  Rep.  43. 
Kegula.  In  all  Cafes  where  the  Wife  (hall  not  have 

the  Thing  when  it  is  recover**!,  neither  fole  to 
herfelf,  nor  joint  with  her  Husband,  but  the  Hot 
band  only  fhall  have  it,  there  the  Husband  fole 
fhall  have  Action,  without  the  Wife,  ta  recover 
it:  As  the  Husband  (ball  have  A&ion  fole  Tar 
Stat.  5  R.  2,  for  en t ring  into  the  Lands  of  the 
Wife.    38  H.  6.  3. 

2  He 
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He  (hall  have  a  Quare  Impedit  Cole,  38  ff.  .<?. 
3.  £.  So  in  Trefpafs  for  taking  the  Charters  of 
the  Inheritance  of  the  Wife.    38  H.  6.  4. 
•    Baron  (ball  have  Trefpafs  fble  for  Trefpafs  on 
the  Land  of  the  Wife.    38  H.  6.  3. 

The  Husband  fole  (hail  have  an  ASion  for  W*ds> 
Words  fpokenagainft  his  Wife;  and  if  the  Witt 
be  foin'd  with  him,  Judgment  fball  be  arretted. 
Sid.  346*  Bat  they  moft  be  fuch  Words  which 
are  only  aftionable  in  refpeft  of  collateral  Da- 
mages. 

Baron  and  Fem$  may  not  brine  Trefpafs  of 
Aflault  and  Battery  of  the  Wife,  but  the  Huf- 
band  ought  to  bring  the  A&ion  alone;  becaufe 
whatever  Damages  fliould  be  recover'd,  Would 
go  to  the  Husband  only.    Style >  f.  52. 

This  Rule  is  in  3  Bui  ft.  163.  3m  and  Cum*  lUgula. 
herland :  It  is  a  good  and  found  Rule,  That 
which  the  Husband  may  difebarge  alone,  and 
of  which  he  may  make  Difpafition  to  his  own 
Ufe,  and  where  the  Husband  may  have  the  fole 
Profit  of  that  which  is  recovered ;  for  the  Re- 
covery of  this,  he  ifcay  have  an  Aftidn  in  hit 
own  Name,  without  his  Wife>  as  Covenant 
Vide  infra. 

For  perfonal  Things,  Baron  and  Feme  cannot  Regtfla*  • 
join  :  But  for  perfonal  ^things  in  Aftion,  it  is  in. 
the  Eledion  of  the  Husband  to  join  his  wife,  or 
not.  And  -upon  a  Judgment  given  in  Trelpafs 
by  Baron  and  Feme,  of  their  Clofe  broken,  and 
Corn  carry *d  away,  it  was  reverfed.  Oo.  Eliz. 
153.  Arundel  and  Short:  So  is  the  Rule  ill 
March. 

Where  Baron  and  Feme  fue  for  perfonaj  Regpl*     , 
Things  done  to  them,  they  ihall  not  Join ;  hot 
where  they  have  a  joint  Iotcreft,  as4n  £tf* 
Quote  Impedit,  they  (hall  join.    March  47. 

Y  Afttat 
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lUfda.  Attorn  for  Tort*,  which  furvive  to  the  Wife 

after  the  Death  of  the  Husband,  the  Wife  fhaH 
join,  and  in  no  other  Cafe;    Baron  and  Feme 
being  Trefpab  for  the  Battery  of  the  Wife,  and 
tearing  the  Wife's  Coat,  ad  damnum  ipfornm. 
JV  Curiam :  The  A&ion,  as  to  the  Tearing  of 
the  Coat,  ought  to  be .  in  the  Name  of  the 
Baron  only ;  for  it  is  the  Goods  of  the  Baron  ; 
and  this  had  fpecial  Damages  found  by  itfelf  i 
and  then  it  is  ad  damnum  tpforum,  which  ought 
not  to  be.    Sid.  224.  Staunton  and  Us.    Vide 
Hebart. 
Tb*E*ib*9d      Money  was  paid  to  the  Defendant  for  the 
**T££^    Plaintiff  s  Wife,  as  (he  was  Executrix.    The 
Zs*v*Nmk  Pbnuiff  brought  an  Aftion  on  the  Cafe  againft 
fm  Mtmy  n-  the  Perfon  who  received  it  as  for  Money  had 
«htdt$  bk  :  and  receivVl  to  his  Ufe,  and  he  was  nenfuited, 
lfif/f*i  Vjk  as  fQr  jt  ought  to  have  been  brought  by  the  Huf- 
&w**      band  and  the  Wife  jointly :  Bat  had  the  Mo- 

ney  been.  receiv'd  by  an  Authority  from  the 
Husband*  the  A&ion  might  well  have  been 
brought  in  his  Name  alone.    Salk.  Rep.  28a. 

If  a  Perfon  commit  Adultery  with  another 

Man's  Wife  by  her  Confent,  and  there  be  t*a 

a&ual  Force  ufed,  yet  the  Husband  may  main- 

ASm^U**  Uin  an  ASion  of  Aflault  and  Battery  againft  the 

ttry  brmgto  h  Afbdtfrer,  and  alfo  profecute  him  in  the  Spiri- 

OeHtsband   ^1  Qmrt  for  the  fame  Faft:   But  an  Indid- 

^JjMurj  l^ry  wh^ra  the  Wife  coofented*  nor  may  the 
with hisWfj€y  Wife  iota  with  the  husband  in  the  A&ion.  And 
ondaFrof**'  it  was  alio  held,  t  that  a  Perfon  is  tips  ptraifhaUe 
tkn  in  tUSpi-  ^  fa  Spiritual  Court  for  a  Solicitation  of  Cbafti* 

jj^  *      *  jjujees  the  Crime  o£  Temporal  Coaultace.    € 

w£'isk- i  .  .  - 
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Where  a  Matt  is  taken  i#  Adultery  with  an-  JfaAwrf  JUfc 
bther  Mill's  Wife,  if  the  Husband  {ball  ftab  the  {fc  J***1* 
Adulterer,  or  beat  out  his  Brains,  he  is  guilty .  Jjl£^ 
but  of  Manflaughter  in  the  Eye  of  the  Law, 
Jfp/.  1?  7. 

The  Husband  brought  an  Aftion  againft  his  ASh*  ysmfl 
VtHc's  Father  for  detaining  her  from  him ;  the  hisfVifisE** 
Defendant  friegefted,  that  the  Marriage  was  ^fefc*' 
cohtefted  in  the  Court  Chriftian,  and  therefore  j^.       * 
movVJ  the  Trial  faight  be  put  off  till  that  Mat- 
ter was  determined ;  but  the  Court  deny'd  to 
ftay  Proceedings.     1  Venu  3  7. 

Ward  brought  an  A&ion  againft  Rich  de  ux-  jgim  f*  u* 
tre  abdutlciy  and  keeping  her  from  him  ufqut  tens  awj 
fuch  a  Day,  which  was  fome  Time  before  the  "v*  "* 
Exhibiting  the  Bill,  and  concluded  contra  for  mam  J£2T?mT 
Stami :  After  Verdift  for  the  Plaintiff;  upon pm 
Motion  In  Arreft  of  Judgment,  the  Declara- 
tion was  held  good,  notwithanding  the  imper- 
tinent Conclofibn  of  conttaformam  Statutt,  al- 
tho*  there  he  no  fuch  Statute :  But  the  Judg- 
ment was  ftay'd,  for  that  it  (hall  be  intended 
the  Jury  gave  Damages  for  the  whole  Time 
mentioned  in  the  Declaration.     1  Vent.  104. 

In  all  Cafes,  fo  long  as  the  jflrft  Contract,  or  Sigul*. 
Specialty  made  to  the  Wife  dumfolay  continues, 
(he  ftrall  join  j  for  as  much  as  if  fbe  die,  the 
Baron  (hall  hot  have  Action  for  it,  but  as  Ad* 
miniftrator  to  her.  And  therefore  in  Aftion  on 
the  Cafe  fur  Affum$u  the  Plaintiff  declares  that 
the  Defendant  being  in  Debt  to  the  Wife  of  the 
Plaintiff  dumfolay  he  affum'd  to  pay  the  Plain- 
tiff; and  he  further  declares,  that  he  being  in 
Debt  to  the  Wife  of  the  Plaintiff,  &c.  in  other 
Sorts,  he  accounted  with  the  Plaintiff,  and  was 
found  in  Arrears  fa  much,  which  he  promisM 
to  pay  :  And  after  Verdift  pro  Quer*,  Judgment 
Was  arretted  caufa  qua  fupra ;  but  if  the  Huf- 

Y  %  band 
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.  band  declare,  that  the  Defendant  accounted 
with  him  for  Money  due  to  the  Wife  dumfola 
fuity  and*  was  found  in  A r rear,  which  he  afliim'd 
to  pay  ;  and  in  Confederation  alfo  that  the  Plain- 
lift  would  forbear  until  fuch  a  Time,  he  affumM 
to  pay. :  In  the  firft  Cafe,  it  is  ill  after  Verdid, 
becaufe  the  firft  Contract  continues,  and  the 
Wife  ought  to  be  join'd ;  but  in  the  fecond  Cafe* 
the  A&ion  is  founded  upon  a  new  Contract, 
which  changeth  the  firft  by  the  Coofideration 
of  Forbearance,  and  therefore  in  that  Cafe  the 
A&ion  is  well  brought  by  the  Baron  fole.  Sid. 
zgp. .  Tyrrel  and  Jienneu 

L.  (the  Plaintiff)  marry *d  a  Feme  to  whom 
Money  was  due  dumfola  fuit9  and  the  Husband 
and  the  Debtor  came  to  Account  for  the  Money. 
The  Debtor  being  found  in  Arrear,  promifeth 
to  pay  the  Money,  due  upon  the  Account,  to 
the  Husband  at  a  certain  Day  ;  and  for  not  per- 
forming his  Promife,  Plaintiff  brought  A&ion 
Account  *Um  on  Indebitat9  Affumffit.    Per  Glyn*  C.  J*  It  is 
not  tbeNatnr*  true,  the  Account  alters  not  the  Nature  of  the 
'^w^  aV^  Aftion>  *)ut  here  t*ie  Verdid  finds  there  was  a 
fumpfir  but  fpecia'  Promife  made  to  pay  the  Money  to  the 
'/  '**  J**!     husband ;  and  here  is  a  diftuift  Day  fet  for  the 
fnd  s  fpeciat  Payment  of  the  'Money,  and  the  Confideration 
fnmife,  Qu.  is  good ;  for  here  is  a  Debt  due  to  the  Hut- 

bapd,  and  he  may  releafe  it :  And  the  Doubt 
maile  by  the  Jury  is,  Whether  the  A&ion  be 
well  brought  by  the  Husband  alone  ?  Here  is 
a  Promife  made  to  the  Husband,  and  he  hath 
brought  the  A&ion  as  if  the  Defendant  were  in- 
debted to  him ;  yet  he  is  not  indebted  to  him 
generally,  but  fub  modo,  (viz.  jure  uxor  is); 
but  it  was  not  refolved,  becaufe  the  Writ  of 
Error  was  ill.  Style**  Rep.  473.  Coney  and 
Laws. 

If 
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If  A.  conveys  Land  to  ft  in  Fee  by  Indenture,  C*w»*»& 
and  covenants  with  him,  his  Heirs  and  Afligns,, 
to  make  any  other  Affurance  of  it  upon  Re- [ 
queft,  for  the  better  Settlement  to  ft  his  Heirs 
and  Affigns ;  and  after  ft  conveys  this  to  C. 
in  Fee,  who  conveys  this  to  D.  and  his  Wife, 
and  the  Heirs  of  D.  and  after  D.  requires  of  A. 
another  Aflurance,  according  to  the  Covenant,, 
and  he  refufeth;  the  Baron  fole,  without  the. 
Feme,  may  rtot  have  Aftion  of  Covenant  as  Af- 
fignee  to  ft  becaufe  he  and  his  Wife  are  Aflignees,, 
and  therefore  ought  to  join  in  the  Aftion.  P.,14., 
Car.  B.  R.  Midhmore  and  Goodale>  Qro.  Car.  $py  *, 

But  in  moft  other  Cafes  out  of  the  foregoing 
Rules,  the  Barpn  may  join  the  Wife  with  him 
or  not  at  Ele&ion. 

But  for  the  fuller  Eluftration  of  *hi$  Subjtfft, 
(wherein  our  Books  feem  to  vary)  I  (hall  treat 
of  the  particular  Aftions  brought  by  Baron,  or- 
Baron  and  Feme :  and  fbew  how  the  fame  ares 

)aid,  and  the  Pleadings  thereupon. 

•   .    \  • 

«. 

And  firft  of  Anions  which  are  real,  or  fa-' 
▼our  of  Realty.     * 

Formedon  in  Reverter  brought  by  Barop  an<J"  Formedon. 
Feme,  the  Wri^muft  conclude  to  the  Feme  on- 
ly.- The  Cafe  was  j  Robert,  Earl  of  JEJ/ix,  and 
Frances  his  then  Wife,  by  Pine  gave  Lands  to" 
W.  G*.  and  RM.  and  the  Heirs  of  the  faid  TV. 
to  the  Ufe  of  Eliz*.  Sidney,  Daughter  and  Heir 
of  Sir 'Philip  Sidney,  Knight;  and  for  Defaulted 
fuch  Iffue,  to  the  Ufe  of  the  faid  Lady  Frances^ 
and  bet  Heirs ;  £;  qua  poji  fnprtem  prdd?  tYa.ad 
frafat'  Francifcam  revertere  clebent  per  formanir 
(hnatidnis  prad*ac  vigcre  Stat.  Et  eo  quodprad* 
Etisabetha'd£*  *t  fine  hsrede  de  corpotejuo  exeuri ; 
And  the  Earl  and  Countefs  counted  accord* 
.«".  Y  3  ingly: 
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\ nejy :  The  Defendant  Vifcoqot  title  pleaded  in 

Abatement  of  the  Writ,  that  the  raid  Coqntds, 

at  the  Time  of  (he  Peath  of  the  (aid  Elizabeth* 

was  Covert  of  the  Plairrtift  her  paw  Husband ; 

,  lb  that  the  "Right  of  the  fa  id  Tenements,  yf  quid* 

&c.  to  her  Husband  and  her,  did  revert  j  and 

fo  by  the  fa  id  Writ  it  oqgbt  to  be  fqppofed  : 

Demandant  demurs;  and  Judgment  was,  That 

the  Writ  was  fufficient.    The  Differences  arc 

fine :  If  it  were  a  Formedon  in  Defeender  upon 

aDefcent  to  the  Wife,  there  the  Defcent  in 

the  Writ  mud  be  piade  to  the  Wife  alone ;  for 

tbe'Defcent  follows  the  BJood>  and  to  that  the 

Baron  is  a  Strapger.    3ut  in  a  Formedon  in  a 

Reverter,  wherein  already  nothing  is  invefted, 

but  the  Right  only  returns ;  there  it  may  be 

laid  to  return  either  to  the  Wife  ajope,  or  to 

the  Bapnapd  Feme. , 

But  in  ji  Cejfgvft1  by  Uaroa  and  F$me,  pr  » 
WHt  of  pfebeqi,  of  g.  Cenjjmili  <^*  or  A&iofi 
of  Wafte>  becaufe  tbpre  is  veiled  in  them  a. 
Seigniory  or  a  Reverfion  aftually,  and  the  Land 
hojden,  9r  the  prefi?pt  Eflafe  ^  return,  if  to 
come  in  Poffeffion  ;  in  thefe  Cafes  the  Rev^t*? 
is  to  be  jpade  tp  thfln  \?Qxh.  E.  Qfarickard, 
Hob.lr2? 

If  a  Diffqfiq  be  made  upon  Bapon  apd  Feme 

in  the  Lands  of  the  Feme,  in  A#iop  brought  t* 

recover  this  land  again,  the  £*ron  and  Feme 

mud  join,    i  Btilfi.u. 

A$±  U  a  Feme  recover  in  Affife,  and  after  talfe 

Jaron,  and  they  are  re-diffeifed,  the  Baron  apd 
feme  (ball  have  a  Re-difleifin,  becai^e  tbf  Hop 
band  joineth  for  Conformity,  and  it;  if  fa  the 
Right  of  the  Wife,  who  was  difleiied  btfef* 
j  Inft.  154.  1.  though  the  Statute  fajth  Mm 
DiJTeifitorefi 

IT.and 
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W.  and  Af.  his  Wife,  were  difleifat  of  the 
Land  be  held  in  jure  uxms^  anddifpofleftM  of 
bis  Goods;  in  Affife  fort  by  Baron  and  Seme, 
Judgment  was  given  for  them  both,  damna  pr* 
dijfeifina  100  /.  and  />ro  to»/>  10b  Marks;  Judg- 
ment was  reverfed  for  the  100  Marks,  became 
the  Wife  had  nothing  in  them.    2  fyfl.  i$6.  ' 

In  Quote  knpedit  Sato*  and  Feme  (hall  johl,  Q^impedit. 
and  yet  the  A  voidaoce  goes  to  the  Executors  of 
the  Baron.    Liu  Rtf.  285. 

In  E je& tone  Fir ma>  and  RavUhmeht  of  Ward,  Ekaione 
the  Wife  (hall  join.    Liu  kef.  18?.  Firms. 

A  legacy  was  given  to  a  Feme  Covert;  the 
Husband  alone  exhibited  a  Bill  for  it ;  to  which 
there  was  a  Demurrer,  beeaufe  the  Wife  was 
not  made  a  Party ;  and  the  Demurrer  tras  al- 
lowed; for  of  Things  merely  in  Aftioh  belong- 
ing to  the  Wife,  as  a  Bond,  &c  fee  ought  to 
lointaSujt;  Secus  of  a  Rent  running  in  thf 
Wife's  Right  after  Marriage ;  for  if  the  Huf- 
band  alone  fhould  foe,  and  be  difmifled,  that 
will  not  conclude  the  Cafe;  and  if  be  die  be- 
fore Judgment  or  Decree,  the  Wife  cannot  re* 
vive  the  Suit.  Trin.  14  Car.  2.  between  Clerk 
and  Lord  Anper s  1  Chan.  Ca.  41. 

A  Feme  Covert,  who  has  a  feparate  Main- 
fenancer  may  fue  without  heir  Husband;  re- 
folved  upon*  Demurrer!    1  Chan.  Ca.  35. 

A  Wife,  whofe  Husband  Is  bani&ed  by  Aft 
of  Parliament,  may  aft  in  every  Thing  as  a 
Feme-Sale,    a  Vera.  1 04;  • 

If  a  Husband  and  Wife  exhibit  i  Dill  for  * 
peroaod  in  Right  of  the  Wife,  the  litfetfcjttits 
anfwer,  Witness  aje  eiamibM,  and  Publica- 
tion paffes,  and  the  Husband  dies,  and  the 
Wife  marries  a  fecond  Husband ;  if  they  bring 
a  New  Bill,  they  may  examine  again  the  fame 
WitneiTes  as  were  examined  in  the  former  Caufe. 

r  Y  4  a  Vet  n , 
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%  Vern*  197.  but  vide  a  Ver^.  I49.  com9;  tho* 
held  that  it  might  be  otherwife,  if  the  Demand 
had  been  of  the  Wife's  Inheritance. 

Pur  R**t.    Vide  Avtwy. 

In  Avowry  for  Rent>  the  Right  of  the  Wife, 
they  ought  to  join,  4  H.  6.  74.  as  if  Rent  be 
due  to  the  Wife  before  Coverture,  (he  and  her 
Husband  mud  join  in  the  Avowry, 
-  In  Replevin  the  Defendant  avows,  becaufe 
.  his  Anceuor  was  feifed  in  Fee,  and  let  the  Land 
inqua,&c.  for  Yeats,  rendring  Rent,  and  for 
Rent  due  to  him  and  his  Wife  in  Right  of  bis 
Wife*  he/av6ws  the  Taking;  after  Verdift  for 
the  Avowant,  Ej^eption  w^s  taken,  becaufe 
the  Baron  Sole  avows,  and  doth  not  join  the 
Wife  with  him  ;  whereas  it  appears  the  Rent  is 
due  to  him  and  bis  Wife,  and  he  ought  npt  to 
avow  in  his  own  Name  only  :  But  per  Curiam, 
Becaufe  he  lhews  the  Truth  of  the  Matter  what 
it  is,  abd  doth  aver  the  Life  of  the  Wife,  and 
fo  the  Diflrefs  well  taken  by  him,  and  the  Rent 
due  to  him,  it  was  adjudged  that. the  Avowry 
was  good  enough.     Op.  J#c,  442,  JVije  and 

.  :  Note ;  Rent  is  as  a  Chofe  in  A&ion.  If  a  Man 
doth  marry  4  Wife  which  hath  a  Rent,  if  the 
Wife  dies  before  the  Husband  hath  recovered 
it,  be  can  have  no  Remedy  to  recover  it  after 
the  Death  of  the  Wife ;  for  it  is  merely  a  Thing 
in  A&ion,  and  of  the  fame  Nature  as  an  Obliga- 
tion which  is  made  by  a  Feme  Sole,  who  take* 
Hqsfrand,  and  dies.     1  Bnlfi.  13J.  . 
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Vide  Rifcous. 

tn  Replevin,  the  Husband  avows  fole  for  Aw&ryhytb* 
Kent  Arrear  to  the  Wife  dum  fola  :  It  is  well  Husbands*!*. 
enough ;  if  the  Wife  were  made  the  Defendant* 
there  they  muft  both  avow.     2  Cro.  Jac.  3. 
3  Keb.647.  Duke  of  Albemarle  and  Cutler. 

The  Husband  diftrain'd  for  a  Rent*  Charge  inf 
Fee,  granted  ta  his  Wife  for  Arrears  durante  vi* 
iuitateoithe  Wife,  and  upon  Refcous  be  brought 
the  Adion  alone,  and  good  ;  or  at  his  Ele&ioir 
he  might  have  joined  his  Wife  with  him.  Cro* 
Eliz,.  45p*  Feme/s  Cafe. 

« 

for  Tithes. 

Aftion  of  Debt  upon  the  Statute  of  2  Ed.  6.  TitUu 
by  Baron  and  Feme  for  not  fetting  forth  of  %. 
Tithes ;  the  Baron  atod  Feme  may  join,  if  the 
Baron  be  feifed  in  Pofleffion  of  the  Reftory  in 
the  Right  of  the  Wife,  or  in  Jointure;  and 
upon  Writ  of  Error  Judgment  was  affirmed. 
Moor  91 2.  Went  worth  and  Crifp :  So*  Cro.  Eltz* 
608, 61 3.  Baron  and  Feme  polled  in  the  Right 
of  the  Wife  as  a  Termor,  they  may  joinbecaufe 
the  Wife  is  Proprietor,  and  the  Adiop  is  given 
to  the  Proprietor  or  Fertnor. 

An  unmarry -d  Woman  being  Proprietor  of  a  Proprietor, 
Parfonage  took  Husband,  the  Husband  may* 
oot  fue  tor  the  treble  Damages  on  the  1  Ed.  6; 
without  his  Wife  ;  for  the  Baron  is  not  intend- 
ed Proprietor  as  the  Statute  intends,  but  the 
Wife.  2  Brovml.  9.  Ford  apd  Powerofi  Cafe. 
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Covenant. 

A.  covenants  with  B.  and  hisAffigns,   for 
-    further  Aflurance ;    B.  affigns  to  Baton  and 
Feme;  they  muft  join  in  the  A&on  of  Cove- 
cant.  Vidcfupra>  Midlemore  and  Go$dale\  Caf<^ 
Baron  alone  may  bring  Covenant  real  on  4 
Breach  during  Coverture,  of  a  Covenant  made 
to  the  Wife  dum  fola.  1  Keb.  20. 
'  Leafe  for  Years  was  made  to  B.  Defendant, 
&ilt  for  Rent  rendring  Rent,  afterwards  the  Reverfion  of  this 
h '***  *«"»*   was  granted  to  the  Plaintiff  and  his  Wife;  the 
Term*"        Tenant  for  Years  attorns,    the  Term  ended, 
and  for  Rent  Arrear  the  Baron  brought  Aftion 
of  Debt  alone.   It  is  agreed,  had  the  Term  con- 
tinued, he  ought  to  have  joined  his  Wife  with 
him.    And  per  Curiam,  The  A&ion  of  Debt  is 
well  brought  here,   in  refpeft  of  the  Nature 
of  the  Thing  by  him  to  be  recovered,  which 
is  as  a  Sum  in  grofs,  and  the  Thing  to  be  re- 
covered is  the  Rent  which  the  Baron  alone  is 
to  have :  The  Adion  generally  brought  is  good  ; 
but  had  the  Husband  brought  the  Aftion  aa 
Affignee,  by  Affignment  made  to  him  alone  ? 
whereas  the  Reverfion  was  granted  to  him  and 
'  his  Wife  jointly,  that  had  not  been  good.    %. 

Bulft.  234.  North  trnd  WJard.  1  Roll.:  Rtpi 
Awwff.  jx.  Af*/t»*  Cafe.  In  Replevin,  Avowry  is  made 
for  Rent  due  to  the  Baron  and  Feme,  and  it 
appears  that  Part  *ras  due  to  the  Wife  before 
Marriage,  and  a  retro  fore  dum  fola  fuii  ;  and 
this  had  been  the  fureft  Way :  But  per  Curiam^ 
It  is  good  enough ;  but  the  pleading  the  Avow- 
ry as  made  by  them  both,  is  good  in  Law;  in 
as  much  as  the  whole  Rent  is  now  due  to 
them  both  ;  for  the  Rent  was  due  to  the  Wife 
dum  fold  fitit,  and  fo  the  fame  continued  at 
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the  Time  of  the  Marriage,  and  now  by  Marriage 
this  is  aifo  made  the  Debt  of  the  Baron,  and 
the  fame  by  Marriage  is  doe  to  him  as  well  as 
to  the  Wife.  1  Buljl.  13  d,  137.  Bowles  and 
Peettt. 

It  is  faidift  2  Keb.  712.  the  Defendant  a-  Where  the 
vows  by  Devife  of  *Rent  to  Jane  Doe,  wBo  *?'/'  "  *# 
marries  :  judgment  was  for  the  Avowant,  not-  ^f^T  * 
whtiftanding  the  Avowry  be  in  jure  uxoris,  and*  ^w3r# 
the  Wife  no  Party;  for  urtlefs  fhe  be  made  a 
Defendant  in  the  Replevin,  flie  need  not  be 
Party  in  the  Avowry.  Osborne  and  tmtingttn'% 
Cafe,  and  2  Cro.  Wife  and  Bellent's  Cafe  cited. 

If  a  Leafe  be  made  by  Baron  and  Feme  of  By  Bonn  ** 
the  Wife's  Land,  rendring  Rent,  the  Baron  may  km* 
bring  an  Adioti  alone  for  the  Rent ;  and  quart 
if  they  may  join.    2  Bulft.  2 1 . 

Reverfion  granted  to  Baron  and  Feme,  and 
to  the  Heirt  of  the  Husband,  there  is  a 
Leafe  in  Being,  and  Covenant  that  the  Lefiee 
fitaft  repair  ;  for  not  repairing,  the  Plaintiff 
brings  this  A&ion  without  his  Wife,  whereas 
the  Reme  hath  an  Eftate  therein  as  well  as  the 
Baron.  Sed  per  Curiam,  The  Aftion  being  per- 
ianal, and  Damages  only  to  be  recovered,  thd 
Baron  may  have  the  Adlon  folely,  or  join  the 
Wife  if  he  pleafe.  Cro.  Jac.  399.  Sir  J.  Belt 
and  Cumberland,  Oft  Statutes, 
,  Barop  and  Reme  joined  in  Aftion  on  the  Sta- 
tute of  Labourers,  and  the  Writ  abated. 

On  the  Star.  1  Ed.  6.  of  Tithes;  Vii.fapra, 

Debt  was  bright  by  B.  and  his  Wife,  a*  Debt  f*r 
gwift  R.  for  Arrears  of  Rent  upon  a  Leafe  for 
Years  made  by  the  Feme,  and  her  firft  Husband,  Pledge. 
to  the.  Defendant;  by  Indenture.  The  F>efen- 
daat  pleads;  f  hat  the  Anchor  of  the  firft 
Husband  wis  felfed  in  Fee,  and  that  it  defcend- 
the  firft  Husband,  and  he  was  fole  feifed; 

and 
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and  fo  the  Feme  bad  nothing  at  the  Time  of' 
the  Leafe   made.     The  Plaintiff  demurs:    Per 
Curiam,  The   Plea  is  good.     It  is'  true,  when « 
uvo  join  in  a.  Fine  or  Matter  of  Record,  he 
who  accepts  of  them   is  concluded  to  (ay  that. 
.  t         -  both  gave  it ;  but  where  it  is  by  Deed,  it  is  o- 
thfttwife,  for  that  cannot  tnure  from  one  by 
way  of  Intereft,  and  from  the  other  by  way  of. 
One  Deed  can-  Eftoppel,  for  ones  Deed  cannot  enure  to  two 
ret  enurs from  Interefts:  Alfo  when  two  joinjtt  a  Deed,  and 
one  by  way  of  ^  one  on|y  bath   the  Inrereft,  it  enures  by . 

frlm^iotUr    wa?  °* ^Confirmation  from  the  other,  and  not 
^  w*/<>/E-  ^  wa?  6*  Eftoppd.    But  here  this  can  neither* 
jtoptet  white    be  by  way  of  Eftoppel*    nor.  a  Confirmation  ; 
both }9 in.        for  the  Deed  is  utterly  void  as  to  the  Feme,* 
(he  being  Covert,  and  it  cannot  be  an  Eftop- 
pel, becaufe  an  Eftoppel  ought  to  be  mutual  on. 
both  Parts,  and  the  D$ed  of  .a  Feme  Covert 
cannot  eftop  her.    Cro.  EL  700,  701.  Breretotr 

and  %vatu- 

•  Qi  Elizabeth  made  a  Leafe  of  certain  Mills: 
for  3 1  Years  to  W*  Cumberland*  with  Covenant 
to  repair ;  the  Keverfion  comes  to  the  King, 
who  did  grant  this  tp  Six  John  Brett,  and  bis 
Wife ;  and  for  the  Breach  of  the  .Covenant  in 
the  Letters  Patent,  for  not  repairing  the  W\\ir 
the  Husband  alone  brings  theA&ion.  And  per 
Curiam,  It  is  well  brought,  and  he  might  have 
joined  the  Wife  with  him,  if  he  would.  3  Bulfl. 
i(5z.  Brett  and  Cumberland.      . 

Baron  and  Feme  j?ip  in  a  Covenant,  and  the 
Aftion  was  brought  againft  them  both,  and  it 
abated  becaufe  it  (ball  charge  the  Husband  on- 
ly.    24  £.  3.  38.  • 

S.  and  his  Wife  feifed  of  tagd  to  them  acid 
the  Heirs  of  the  Baron,  let  by  I^demure.tothe 
Defendant ;  wherein  h?  coyspaots-with  hit©* 
and  with  the-  Heirs  and  Afljg^iof  the:fi«DQD| 
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to  repair ;  Husband  and  Wife  conveyed  the 
Reverfiori  to  the  Plaintiff,  who  was  Covert, 
and  concludes  his  Declaration  per  quod  a£lio  ei 
accredit,  as  Affignee  of  the  Husband,  and  avers 
not  the  Wife  to  be  dead  ;  yet  good  becaufe  it  i* 
brought  by  the  Affignee  of  him  who  had  the 
Inheritance,  and  the  Eftate  for  Life  being 
transferred  in  Fee  is  drowned.  Cro.  Car.  285. 
Major  and  7a fat*  . .      . 

Wafie. 

Leafe  for  Life  is  made  to  one,  the  Remainder  Waft*. 
to  Baron  and  Feme,  and  to  the  Heirs  of  the 
Baron :  Baron  and  Feme  may  join  in  Aftion  of 
■Waftc.  1 7  Ed.  3.  7.  So  if  Baron  and  Feme 
during  the  Coverture  make  a  Leafe,  'and  Waftc 
is  committed. 

Error  of  a  Judgment  io  Wade  againft  Te- 
nant for  Years  brought  by  Baron  and  Feme,  of 
a  Moiety,  being  feHed  in  Reverfion  to  them  and 
his  Heirs  ad  Exharedationem  of  them.  Per 
Curiam :  They  muft  join  in  the  A&on,  but  the 
Conclgfion  muft  be  ad  Exharedationem  of  him ; 
but  the  Original  not  being  certified,  it  is  well 
enough.  2»  Damages  are  given  to  the  Baron 
*od  Feme*  Which  per  Cur  is  ill,  and  fhould 
have  been  amended  in  Bill;  but  now  it  is  too 
late,  and  Judgment  was  reverfed.  3.  Kel\  12  j. 
Cms  and  Bourne* 

In  a  Writ  port  by  Baron  and  Feme  upon  a 
Leafe  by  the  Wife,  for  her  own  Life,  before 
tiffCoverture,  the  Court  (ball  fuppofe  ad  Ex- 
haredationem of  the  Wife,  for  Cie  had  the  Re- 
verfion,- and  £bail  enter  for  the  Forfeiture.  42 

&l.  g.  r$. 

So  if  Baron  and  Feme  bring  a  Writ  of  Wafte 
for  the  Inheritance  of  the  Wife,    the  Writ 

ought 
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otight  to  be  ad  Exbatedat9  of  the  Wife ;  for  if 
it  be  ad  Exfaredatiouem  of  the  Baron  and 
Feme,  the  Writ  (hail  abate.    8  H.  6.  ?• 

In  Aftion  of  Wafte  in  the  Tenuit  be  i* 
to  join  the  Wife  with  him,  becaufe  this  b 
in  the  Realty,  and  the  Locum  vaftatum  i* 
alio  there  to  be  recovered. 

Debt  on  Bond. 

Obligation  made  to  a  Feme  fole,  who 
takes  Husband,  and  dies,  living  the  Baron  ; 
.  he  fliall  not  have  the  Obligation,  nor  any 
means  now  to  recover  the  fame  Meney  dot 
upon  it ;  for  this  is  a  Thing  in  Adion,  the 
Benefit  whereof  cannot  be  had  but  as  in  the 
Right  of  the  Wife,  which  is  now  loft  by  her 
Death*  l  Bui  ft.  137.  Bowles  and  Pwr/$  Cafe 
Ney  149.  Style  208.  but  be  may  adtnmtfter 
and  have  it. 
Pkdds.  If  a  Bond  be   made  to  a  Feme  Covert, 

and   the  Husband  difagree,    the  Obligor  may 
.plead  uon  eft  folium*  for  by  his  DifagreefiMfflt 
the   Obligation   is  no   Deed.     10  Rep*  119* 
Whelpdale*  Cafe. 
Debt  by  Baron  and  Feme  upon  a  Bond  made 
Ad  damnum  tp  the  Wife  dum  Jolay    ad  damnum  ipforUMi 
ipforum.       ancj  good ;  and  it  is  the  ufbal  way  in  fuch  Ac- 
tions to  declare  fo*  and  the  Money  due  upon 
the   Obligation   not   being  paid  to  the  Wife 
while  (he  was  fole,  it  was  a  Damage  to  her ; 
and  now  being  Covert,  it  is  a  Damage  to  the 
Baron  alio,  and  fo  it  is  ad  damnum  ipfntm* 
fyh  134. 

If  a  Bond  be  made  to  Bar^n  and  Fed*, 
the  Baron  alone  for  this  may  have  ap  A&tfca 
**£>ebt.    lBulfi.i6}. 
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Afton  of  Debt  on  Bond  to  the  Wife  dum  **[ ***** 
fok,  brought  by  the  Husband  only  without  %£££ 
her,  is  not  good :  For  if  Caufe  of  A&ion  arifit  tbeymuflju*. 
before  Coverture,  though  but  Trcfpafc,  where 
only  Damages  are  recoverable,  they  muft  join; 
fo  in  Indebitatus  on  Money  due  from  the  Wife 
dumf$la9  on  Account  being  brought  againft  him 
alone,  Judgment  was  reverted,      1  Keb.  140. 
Hardy  and  Robinfin. 

Debt  for  Debt,  Damages  and  Colls,  recover-  . 
ed  by  B.  and  hif  Wife,  modo  Juperfeiu,  againft 
the  Defendant ;  and  becaufe  the  Wife  was  not 
named  in  the  Aftion,  the  Defendant  demurred, 
but  the  A&ion  well  lay ;  per  Cur\  Cro.  EUtu 
844.  hitler  and  Dtlu 

*  A.  makes  a  Bond  to  Baron  and  Feme,  Baron 
dies,  the  Wife  adminifters*  and  brings  Debt  on 
the  Bend  as  Adminiftratrix ;  fbe  dies  before 
Judgment,  and  her  Executor  brought  Debt  up- 
on that  Obligation.  It  lies  not.  It  was  in  her 
a  fd&cieot  Ele&ion  and  Waver,  and  that  per** 
foaal  Doty  being  a  Chofe  in  A&ion  may  well 
lie  in  Jointure  between  Baron  and  Feme.  Afey 
149*  Norton  and  Glover. 

Obligation  made  to  Baron  and  Feme,  the3^Wfr?f,*f» 
better  Opinion  is,  that  the  Baron  may  bring  *'  &*&»- 
the  Adion  on  this  Obligation  alone  in  his  own 
Name,  or  be  may  join  the  Wife  at  Ele&ion* 

Debt  on  Account. 

Bared  and  Feme  affign  Auditors  to  the  Re- 
ceiver of  the  Feme  before  Coverture,  and  found 
in  Arrearages;  they  ought  to  join  io  Debt  up- 
on thi$>  for  the  Debt  was  before  the  Coverture, 
»d  it  was  but  pot  in  certain  by  the  Auditors. 

lS  ft  4*  9* 

Debt 
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Debt  lies  by  the  Baron  onty  for  Debt,  Da- 
mages and  Cofts,  reeover'd  by  the  Plaintiff  and 
his  Wife,  ntodo  fuperflite.    Cro.  £/**,.  844.    < 
Juigmtnu  Debt  on  Bond  to  P.  and  K.  use.  ejus*  made 

to  the  faid  K.  dum  fola  fuit,  and  Verdid  and 
Damages  aflefled  to  Baron  and  Feme  ratione  de- 
tentions debit\  and  good ;  for  the  Damages  £ball 
be  to  both.  -  Cro.  £/*>*.  aj$>.  Gurnej  and  Ux. 
verfus  Sir  Ed.  Cleare. 
On  ns!  Cm-  Baron  alone  may  bring  Debt  upon  z  teal  Con- 
trail.  trad  made  to  the  Wife  dum  fola  fitit,  and  broken 

daring  Coverture,     x  Keb.  20. 
Scire  fac'*p-      If  Baroa  and  Feme  bring  A 61  ion  of  Debt 
•a  mjHi^mtvt  for  Debt  due  to  the  Wife,  and  recover,  the 
^wrtfi  hj     Feme  dies,  the  Baron  may  bring  a  Scire  fac 
ftmt  beugbt  fa  exCcute  ***»  Judgment ;  for  the  Debt  being 
by  th*  Baran   fecover'd,  the  Baron,  after  the  Death  of  the 
«*/;.       '       Wife,  fhall  have  k ;  but  if  the  Feme  be.  Ad- 
ministratrix to  her  former  Husband,  and  Ba- 
ron and  Feme   bring  Debt,  upon  a  Bond  doe 
to  the  Integrate,  and  had  Judgment  to  recover 
the, Debt  and  Damages,  and   Feme  dies,  and 
after  Year  and  Day  pa  it,  the  Baron  brings  a 
Scire  fac  to  have  Execution,  it  lies  not,  becaufe 
it  was  a  Debt  demanded  by  the  Wife  en  auter 
droit ;  and  though  they  recover,  yet  (he  dying 
before  Execution,  the   Debt  remains  to   fadm 
who  takes  Adminiftnuion  in  Right  of  the  In~ 
t  eft  ate;  and  although  the  Baron  be  Party  to 
the  Judgment,  yet  he  hath  no  Property  in  the 
Debt,  and  he  who  ought  to  have  the  Scire  fac9 
mufl  have  Privity  and  Property  to  have  the 
Debt.   Cro.  Car.  208.  Beaumont  and  Long.  Vide 

To*  Avar*         If  Award  be  made  that  7  /.  (ball  be  paid  to 
Money*  z  pemc  Covert,  and  13  /.  to  the  Husband*  tke 

Husband  fole  (tail  have  an  Adion  for  all  the 

Money,  becaufe  it  is  a  Thing  as  comes  in  the 

4  Cover- 
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Coverture ;  as  if  Baron  and  Feme  make  a  Leafe, 
iefefving-Rent,  the  Baron  fole  dial!  have  Aftion 
for  the  Rent  Arrear.  If  the  ne£t  Avoidance  be 
granted  to  Baron  and  Feme,  the  Baron  fole  fliall 
have  it.    Lit.  Rep.  13. 

*  * 

Tre/pafe.    iiaiterj. 

Baton  atnd  Feme  bring  A&ron  of  Battery  for- 
ty Bering  of  him  ahd  his  Wife:  The  Writ 
fhall  abate,  becaufe  the  Wife  cannot  join  for  the 
Battery  of  the  Baron ;  and  the  Baron  cannot 
have  Judgment  alone,  becaufe  the  Wife  is  join- 
ed with  him  in  the  Original :  But  the  Baron  and  4 
Feme  (hall  have  Judgment  for  the  Battery  of  th^ 
Wife,  for  this  is  bi)t  one  Judgment.  1  Roll. 
Abr.'jfti.     . 

Baron  am!  Peine  brought  A&ioh  tot  the  Beat- 
ing of  the  Wife,  and  ad  damnum  ipforum ;  it  fs 
good,  becaufe  ft  is  fueh  an  A&ion  is  may  fur- 
yive  to  her  alone,  and  cannot  be  otherWife.  Si  J. 
387.  Morton  and  Ux.  verfu's  Bytes. 
.  Trefpafs  of  Battery  by  Bar6n  and  Rmr,  and  DectardtiM 
vcrdift:  Irwas  moved  in  Arreft  of  Judgment, 
that  the  Declaration  was  by  Baron  and  Feme 
for  an  Affautf  and  Battery  made  to  the  Wife, 
and  they  alfo  .declare  ihit  the  Defendant  alia* 
enotmia  eis  intuitu  which  ought  not  to  be, 
btft  ei  intulit ;  for  the  Wrong  being  a  perfona'l 
Wrong  done  to  the  Perfori  of  the  Wife  ofily, 
cannot  be  faid  to  be  done  to  the  Baron ;  to 
Which  the  Court  agreed    Style>  p.  a  3  6.  Watts 
and  hh  Wife  tfer/iu  Lord}  butf  Cro.  Jac.  66$. 
Tomlin's  Cife!  contra,  beCsfufe  it  is  btft  Forrii, 
arid  the  Baron  may  have  Wrong  by  his  Wife's 
Battery ;  and  fo  (eis)  is  good. 

Trefpafs  of  A  (fault  atad  Battery  by  Baron  aftd  VttUratiw. 
feme,  and  taking  of  an  Horfe  j  and  the  Decla*     ' 

Z  ration 
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ration  is  ad  damnum  ipforum*  Per  Curiam  t 
The  Baron  and  Feme  cannot  join  in  this  A&ion, 
but  ought  to  bring  feveral  Actions,  for  the 
Wrong  done  to  each  was  feveral.  Style  130. 
Stradling  and  his  Wife  verfus  Boreman. 

Baron  and  Feme  brought  Trefpafs  and  Bat- 
tery for  beating  them  both ;  upon  Not  guilty 
pleaded,  the  Verdldt  was  for  fo  much  Damages 
for  beating  the  Barog,  and  fo  much  for  beating 
the  Wife:  On  Motibn  to  arreft  Judgment,  the 
Court  faid  the  Plaintiff  might  releafe  Damages 
for  beating  of  himfelf,  and  take  Judgment  for 
the  other.     1  Vent.  528. 

Trefpafs  of  Aflault,  Battery,  and  Wounding 
the  Husband  and  Wife ;  on  Not  $uiltyy  the  Ver- 
dict was,  as  to  the  Wife  guilty,  &  quoad  refid. 
nor  guilty.  It  was  moved,  that  Baron  and  Feme 
could  not  join  in.  an  A  ft  ion  for  beating  therit 
both.  Go.  Jac.  3  5  5, 65 5.  2.  That  there  is  no- 
thing found  as  to  the  Beating  the  kusbaed,  and 
fo  it  is  an  imperfeft  Verdkft,  &  quoad  refiiuwk 
(hall  extend  only  to  the  other  Trefpafiqs  as  to 
Wife.  Telv.106.  Per  Curiam:  The  Verdift 
hath  cured  this  Miftake  in  the  Aftion.  Style 
349.     2  Vent.  2$,  Hooker's  Cafe. 

Now  the  Cafe  in  Oo.  Jac.  is,  Trefpafs  by 
Baron  and  Feme  for  Battery  .done  to  them 
both,  and  found  for  the  Defendant,  and  certi- 
fied he  did  it  as  Conftablc,  and  double  Colls 
prayed,  by  Star.  7  Jac.  cap.  5.  It  was  moved 
that  the  Declaration  was  ill,  becaufe  Baron  and 
Feme  cannot  join  in  Battery  done  to  them 
both;  and  therefore  Judgment  ought  to  bave 
been  given  againft  the  Plaintiff  on  the  Decla- 
ration, and  not  upon  the  Verdi&>  and  fo  do 
Colls.  But  per  Curiam :  Becaufe  the  Defendant 
was  found  not  guilty,  and  what  he  did  was  as 
Officer,  the  Plaintiffs  (hall  not  take  Advantage 

of 
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of  the  Insufficiency  of  the  Declaration  or  Writ 
to  eicufe  thettifelves.  CromJac.  175.  tiejdon* 
Ca(e< 

Baron  brought  A&ioo  of  Trefpafs  for  beat-  LtcUratvw, 
ifag  him,  necnon  for  beating  his  Wife  per  qi+od  Per  {upd 
consortium*  &c.  amifit.    It  was  moved  that  the  ^fortium 
Plaintiff  ought  not  to  join  the  Battery  done  to  AmUiCt 
the  Wife,  in  the  A&ion  with  this  Battery  done 
to  himfelf;  and  therefore  he  oiight  to  have 
joined  his  Wife  with  hihm  in  the  Aftion.    But 
per  Cur9;  It  is  well  brought ;  for  the  Aft  ion  is 
not  brought  in  refpeft  of  the  Harm,  done  to 
the  Wife,  but  for  the  particular  Lois  of  the 
Baroh,  for  the  Lois  of  the  Company  6f  the 
Wife,  which  is  a  particular  Lofs  to  himfelf,  as 
fhe  Mafter  for  his  Servant.     And  Chofmleyi 
Cafe  tiras,  Aftidn  was  brought  for  the  Battery 
bf  his  Wife,  per  mod  nepua  fua  infe&a  reman- 
ferunt,  and  had  Judgment  to  recover.  Cro.Jac. 
j  05.  Guy  and  Lawjon.   2  RoD.  Rep.  51.  Me/me 
Cafe. 

Trefpafs,  that  the  Defendant  made  AfTauIt 
bn  the  Plaintiff's  Wife,  and  iBam  verberavit 
&  male  traftavit,  necnon  the  laid  £/sz»  cum 
one  Gown,  one  Petticoat,  of  the  Goods  of  the 
Plaintiff,  Jtmulcum  the  laid  Eliz..  apud  D.  cepit 
abcarriavit  &  detinuit ;  and  **r  quod  folamen 
tT  confortii$m>  &c.  ami  fit.  On  Hon  cutp.  Ver-  Vidarath^. 
Aid  fro  Qt$er*9  it  was  affigned  for  Error,  be- 
paufe  the  Aftion  was  brought  by  the  Baron 
fole  for  the  Battery  of  the  wife,  which  ought 
hot  to  be ;  for  the  Tort  and  Damage  is  proper- 
ly done  to  the  Wife,  and  therefore  the  Husband 
fole  fhafl  not  fue ;  and  if  the  Wife  furvive  the 
Husband,  foe  fliall  have  the  Damage,  and  then 
die  Damage  being  intirely  given,  the  Judg- 
ment is  erroneous.  Per  Curiam :  The  Aftion 
b  not  here  brought  for  the  Battery  of  the  Wife, 

Z  2      '  bu< 
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butjAr'the  Loft,t>f  fAd  Husband. foi:  want  of 
her  Ctortipany  aad'A^id  j:and  aft:V^c6ncIiid^d 
with  ^he  per  quid,  an.4,  which  expends '$>.  all 
l~**  '  Yhit'tfent'  ^berpi^  ^  ^icV  sj^:  ^eLaqd 
Sdr/frtt  .  The  Ifkte-C?tei'jp*y  quod'4  fblahten,  &c. 
Cro.  Car.  Sp  !jWi*g!an<f  Priddi  .But  2>/tt  89. 
'  is,: tfraY'Baroti  fole 'fliall.  not  liarif  "A0Sbn  for 
:  Lbfs :  of  tovice  :by*1)ftatinfe  his5  Wife,  for.  Da- 
;  iftag^s' (hall  be  'given  to '.the  Wfe"fi«r."^ort.of- 
A*Mi<m  fit  fered  t6  her  Body.  The  Plaintiff  ^declafred  (or 
£«**»?,  ' ' aflaulfing  his  Wife,  bf;  which  Ihfe;  died;,  is  not 
wbeneofjbe  '  gpod  :  this  being  a'  peffbnal  7W  :t©  tfce  Wife, 
**  is;  rioV;dead\with  tfoe.Wife,T  and  It  is'W  be- 

come ari:  Offence  to  tHe  Crown>  £tf&  drowns 
.the  particular  moftg/M"#/v.  89.    Hijgifis  and 
[Butcher.     2  I/*/?.  4^4;';  'u  '  *        \   ^    t;        | 
Ad  damnum      Trefpaf$  6f  AfTatiVrV  Battery  and  'fnjj^fonifteht 

'the' Wife,  untft  the 'Husband  paid  10/.  di 


ipfbrum.        0( 

damnum  ipforumi U  is  well  fenc^ughV  '-i%eb:\ 88, 
136/  Browne  and  fripp/        *      ;>  v4*'  • :    \ 
1    Battery  brqugfn  tjy.tjie  ftusbajid  Cpr  the  Beit- 

;  ing  of  the  Wife  qfrdrammm  ipJbyuf£;'ik\\\\on 
general  Verdift  prff^aer^  Sn^jpr  tb£  Battery 
of  him  The  cannot  join  ; *  but  if  tfie  Jury  had 
found' the  Battfery  Wl>amages-feVeraC; It  might 

"  be  otherwife. '  2aS:  269.  Jones  mdr'AhJ^A 

"AtUpttfarBat-  "  $6  1$  Dunoill  afid  Mdfcats  Cafe  2  j&fc£.  8l$. 
*iy  Vf  ifa       In  Trefpafs  by  Baron  and  Feme,  for  beating  tf>e 

ShfrL  '  Wlf*  and  tAinB  ™*Y  froWher :a^sApr6n,  (STf. 

faZiApm.  and  Verdift  fro  jg//^r  genera  If  It  was  moved 
in  Arreft  of  Judgment,  that  the  Wife  cannot 
join  as  to  the  Gdocfc,  and  Judgment  was  flayed 
per  Curiam,  unlefsthere  bad  been  feveral  Pleas, 
and  feveral  Damages.1'  3  Keb.  813, 

Note ;  Where  th.e;  «Adion  and  batnages  do 
furvive,  the  Conclufibn  /ball  be1  ad  damnum  if- 
forum,  as  in  A&ion  for  Battery  of  the  Wife; 
but  in  Action  foe  beating  the  Baron  ariH  Feme, 

:   -  they 
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tbey  cannot  join  nor  conclude  fo.    2  Reb.9^%^VtrdiS^ 
Jtwoodand  fames  ,s  Cafe. 

Aflault  by  Baron  and  Feme  for  heating  Ba- 
ron and  Feme,  (hey  were  fognd  guilty  of  bpac-  - 
ing  the  Wife  only,  and  nothing,  was  found  con-  f 
cerning  the  Battery  of  the  ,Baron.  Per  Curiam : 
If  not  guilty  had  been  found  as  to  the  Baron, 
it  had  been  well ;  but  her?  is  a  non  Liquet  as 
to  him-  10  Co.  ijo.  b.  and  it  is  a  void  YerdiS, 
Part  of  the  Iffue  being  only -found.  1  Infi.  227. 
and  here  is  no  Difcontinuance,  the  \vhole  be- 
ing continued ;  and  Venire  de  iiqvo  ^warded. 
fyrdr.  i$6f  Rfichel'%  Qaf$. ' 

■    ".'  «  . 

Of  Trefpafes  done  to  the:Eflate  and  Jfreehojdtf 

:  the  fVffe.     1  -    ;  .    »        •    "     . 

Trefpafs,by  Baron  and  feme^  quare  daufum  Quare  clau- 
fiegit.   Per  tyriam :  They  may  well  join  }n  thi$.  ^°>  frcgic 
ASion;  fo  they  fhall  join  in .  a  Quare  Impeiit  y 
and  fo  in  A&ion  of  Trefpafs  for  cutting  down  . 
of  Trees ;  and  in  the  principal  Cafe*  it  (hall  be      '     '• 

tyken  by  Intendment  that  they  arc  Jointenants. .        '  * 

i  Bulft,  up.     Mayna/4  an^  Tiwi     ' 

iVent.  195.  Trefpafs  jfusare  Qlauftqm  fregit  by 
Baron  and  Fern  Q :  Pollexfen,  Chief  fuftice,  was* 

Opinio^,  tt^at  the  W}fe  ought  to  be  joined, 
wi$him,tl}o'  it  was  her  Xand;  Ifentris  contra^ 
The  A^ion  vy\\  furvive',  a.n,d  t;hey  have  Elec- 
ty>n  to  join  or  to  bring  it  alpne.  1  Brownl.  2*. 
1  Roll.  Abr.  348.  tiob.i%o,  1  00*96.  3  Crq. 
?o6.  Trignel  *&&  Reeve,  Bright  zn&Arfdis's 
Cafe.  -     . 

Trefpafs  by  Baron  and  Feme  for  entring  up.-  Quare  clau- 
Oft^ie  Wtfe>  iantf,  w&kerbam  ivfiui  Thoma?  ft™  fregitfic 
&  Ann?  adtunc  &  ibid,  crefcen  mijfuit  &  Jucci-  jJerbjLmJ?~ 
mt  &  m  f tenuity  compQjuit^  .&  20  carucat   tnde  yx-  c:us 
trovenien\&c.  It  was  obje&ed  that  this  Aftion  meffuit.  &c. 
«.i    '  '    •'   "   '  Z  3  "  "  """  doth 
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doth  not  lie  for  Baron  am)  Fejne  for  the  20 
Loads  of  Hay  taken,  for  it  it  a  Chattel  fevered 
from  the  Inheritance,  and  veiled  in  the  Hus- 
band.  Per  Curiam  :  They  may  well  join  ;  as 
they  pay  join  in  Trefpafs  de  claufo  firatlo,  and 
cutting  their  Grafs,  fo  they  may  for  carrying 
*way  the  Hay  coming  of  it :  Aliter  if  it  had 
been  for  20  loads  of  Hay,  and  n°t  k*d  *ni^e 
provenien.  Cro.  EL  196.  Cookfon  and  Caftle* 
Cafe:  The  like  Cafe  is  that  of  Wtlks  and 
Peerjon.  1  Leon.  107,  N°  140.  Trefpafs  by 
Wtlks  j»nd  his  Wife,  and  Tho.  P.  Quart  clau- 
Jumfregity  herbamfuam  meffuit  &  fanum  fuurq 
abort avit  ad  damnum  if  Rut  W.  & ,  Ux.  & 
*jbo.  P.  Exception  was  taken  that  it  was  not 
the  Hay  of  the  Wife,  *  nor  was  flie  damnified 
by  it,  out  her  Husband*  By  IVray :  It  is  coo^ 
enough ;  for  though  it  J>e  not  good  for  the  Hay, 
yet  it  is  for  the  breaking  the  Clofe,  &  berbam 
meffuit  piakes  it  good. 
Ad  damnum  Trefpafs  by  Baron  and  Feme  for  breaking  the 
ipfojiun.  '  Clofe  of  the  Wife  ad  damnum if  jorum $  and  af- 
i  ter  Verdift,  fer  Curiam*  This  Declaration  is 
hot  good,  nor  aided  by  the  S(a|.  Cro.  Jac.  473  • 
Marjhal  &  Ux  verf.  Dor  ley. 

Trefpafs,  Quote  claufum  fiegit  &  tlada  mef- 
fuit,  brbqght  by  Baron  and  Feme,  and  Judg- 
ment given  for  them,  hut  it  was  reverfed,  be- 
*  caufe  Feme  Covert  may  not  hzvt  Blees  in  Com- 
mon with  her  Husband ;  and  if  it  wer?  that 
the  Blees  were  common  to  them  before  tb^ 
Coverture,  that  ought  to  be  (hewed;  for  th? 
Count  ought  to  have  a  general  Intendment  and 
not  fpecial 

P.  j  1.  £/.  B.  R.  Note  the  Difference  be- 
tween thb  Cafe  and  the  Cafe  of  Cookfon  fopra, 
Quare  berbam  mejfuit9  &  20  carettatas  fetni 
inde  frovenien\  &c.  btfcaufe  the  Hay  depends 

on 
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pn  the  breaking  of  the  Clofe,  and  all  was  but 
onp  Trefpafs.  Djer  305.  K  in  marg.  yet  vide 
JM.  Rep.  2(54. 

7*'0zvr.   \\defupra,  Principle,  bujus  Capitis* 

B^ro»  apd  feme  brought  Efcape;  the  Huf-  Efcape. 
band  only  arrefts  th$  Prifoner  with  a  Latitat, 
and  takes  the  Latitat  in  his  own  Name  fole  ; 
and  rjow  in  the  Declaration  in  Efcape,  he  de- 
flares  {hat  he  took  out  the  Latitat^  ea  inten- 
tion*, to  charge  the  Prifoner  upon  a  Bond 
made  to  the  Wife  when  fhe  was  fole;  and  per 
Cur\  It  is  good.     2  Roll*  Rep.  j  I  2. 

If  Trefpafs  be  made  U>  Baron,  and  Battery 
to  the  Wife,  the  Adion  (hall  be  brought  <*/ 
re/pond9  A.  quare  claufum  /regit  &  fubbofcum, 
&c.  ac  in  E.  Uxor*  ipjius  A.  ibid,  infultum  fecit ; 
Et  ad  refpond*  A.  &  E.  de  placito  quare  claufum 
ipforum  A.  &  E.  &c.  fregit  op  in  ipfam  E.  in- 
fultum fecit,  <$rc.  Et  non  ad  refpond*  A.  q uafe 
claufum  ipfitts  A.  apud,  &c.  fregit.  Et  in  ip- 
fam E.  apud  R.  infultum  fait,  come  fuit  in  Cafe  •  > 
d$  Midwych.     Ex  Manufcrip^.  Mri.  Brownloe^ 

Jfiton  pn  the  Cafe* 

Sur  AJfumpJt. 
The  PlarintijfF,,  in  Consideration  the  Father  of 
the  Defendant,  having  Intereft  in  certain  Wood 
and  Timber,  would  not  cut  tbem,  but  would 
permit  them  to  come  to  the  Defendant,  hi* 
Heir  apparent  to  the  Land,  affumed  to  pay 
ioo  /,  to  his  Daughter,  being  the  Wife  of  the 
Plaintiff:  Vetdift  pro  Quer\  It  is  intended  af- 
ter Verdia,  that  the  Father  bad  good  Power 
to  cut  them  down.  Per  Curing  :  The  A&ion 
is  well  maintainable  by  the  PlaiiuHjf,  'for  the 

Z  4  Benefit 


344  Joinder  in  A&ion>     Gb.  XXVL. 

Benefit  appertains  to  the  Daughter,  and  h$ 
may  refule  ir.  Sir  Tbo.  Jones  102,  103.  Dut- 
ton  and  Vx  againft  Pool*'.  1  Vent.  518.  Mefmt 
Cafe. 

%  T.  was  indebted  to  T.  jf.  in  20  /.  7^  jf- 
made  £.  his  Wife  Executrix;  whereas  T.  'f- 
.was  indebted  to  £.  for  Wares  bougbp  of  hpr, 
and  7t  T!  died,  and  made  bis  Wife  Executrix,. 
(how  the  Wife  of  the  Defendant)  and  £•  took 
the  Plaintiff  to  Husband,  and  the  Plaintiff  re- 
quired  Payment,  and  the  Defendant  in  Confe- 
deration he  would  forbear  her,  promifed,  &c. 
Quarey  If  {he  Wife  ought  to  have  been  joined 
in  the  Aftion:  becaufe  the  Groiind  of  the 
A&ion  to  the  Plaintiff  principally  arifeth  from 
the  Plaintiffs  Wife,  being  Executrix  to  her 
Husband,  and  for  a  Debt due  durn  Jqi 'a  ?  But 
by  two  Judges  againft  one,  It  is  good  without 
her,  for  that  is  but  Part  of  the  Confideration, 
and  the  Forbearance  is  his  Aft  only ;  apd  there- 
fore the  Action  lies  for  him.  Cro.  *fac.  iio* 
Mynes  and  Lee. 

\  Whereas  the  Defendant  received  of  the  Flain- 
tig's  Money  by  the  Hands  of  thePlaintifFs  Wife, 
&c.  The  Defendant  in  Confideration  thereof, 
promifed  unto  them  to  pay  it  at  fuch  a  Day, 
and  alledgeth  the  Breach  for  Non-payment.  The 
Defendant  pleads  'Non  ajfumpjity  and.  found  for 
h\m :  Jt  was  move^  ia  A r reft,  that  this  Prorpife 
is  void,  being  for' Monies  of  the  Baron    and 

Ad  damnum]  feme's;  and  ad  damnum  ipforum  cannot  be; 

ipforum.        £or  a*  JFeme  Covert  Cannot  have  Goods  wi{h  her 

Husbaqd ;  and  though  it  was  objefted,  that  it 
rpay  |>e  for  Money  due  to  the  Wife  durn  Jola3 
or  for  Rent  during  the  Coverture,  it  was  held 

»•*  -      ;         •        •  •  O  ,  1"** 

it'Cb^l  not  l?e  fo  intended  without  it  had  been 

fjeWed;  and  adjudged  for  the  I)efertdant.    Cro. 

.  JfifVf.  £44.     Abbot  0*  J  a  Feme  verf.  Blofeild. 

'  /      '  *  -  Indebitatus 
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Indebitatus  by  the  Baron  alone  f<?r  Money 
due  to  the  Wife  of  the  Plaintiff,  as  Executrix: 
Judgment  per  Curiam  was  flayed,  though  the 
Husband  hath  Power  to  djfcharge  fuch  a^ 
I?ebt.  So  had  it  b,zen  fur  computaffet  with  the 
Wife,  or  any  other  Proipife  raifed  by  the  Law  :• 
But  by  lVindhamy  Were  the  Attion  on  a 
Pjomife  made  to  the  Husband  in  Confidera^ 
tion  of  Forbearance,  he  ajone  rpmht  bring, 
the  A&ion.  i  Keb.  13  d.  Tjrrcl  and  Bennet. 
S/d.  299. 

Cafe,    &c.  .The   Plaintiff    declared,    That  Carthcw 
whereas  the  Defendant  was  :indsbted  to  him  ***•  &*• 
the   Plaintiff  and  Elizabeth  his  Wife,  Execu-  jyiard  $'  c. 
tfix  of  one  Toller*  in  j  /.  for  Arrears  of  Rent  1.  Salk.  117 
due  to  her  deflator  in  his  Lifg-Time:    He  the 
ttefend^nt, ,  \ri Coniideration  thp  Plajntiff  would 
give  him  Time  for  Payment  of  the  Money  len- 
til Michaelmas ..  next    following,   (which   was 
about  Three  Months,)  he  would  pay  the  Mo- , 
rfey;  and  the  Plaintiff  averred  that  he  had  gi-  , 
ven .  the  Defendant    that  Time,    and   that  hi? 
(the  Plaintiff's)  _W}fe  was  ftill  living,  but  that 
the  Defendant  had  not  paid  the  Money. 

Upon  non  aflumpfit  pleaded  the  Plaintiff  had 
a.Verdi^J:,  apd  now  it  was  txioved  in  Arreftof 
judgment,  that  this  Promife  was  void  in  Law. 
Fpr  if  the.  Husband  fhould  recover  upon  it, 
fuch  Rec9very  wiU  be  in  his  own  Right,  and 
the  Damages  will,  not  be  Affets  of  the  Teftator. 

Befides,  //  this  Promife  hath  any  EjfeEl  .in 
Law*  the  Wtfe  wha  is  Executrix,  and  upon 
Vj?ho(e  Account  the  Husband  is  entitled  to  de- 
mand fhe  Money,  ought  to  have  been  joined 
i'p  the  Adion. 

To  which  it  was  anfwered.  That  this  was  a 
gpo3  Promife  in  Law  grounded  upon  a  good 
Confederation ;    foj  the  Husband  had  the  ab- 

folute 
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folute  Power  of  demanding  the  Money,  and 
profecuting  the  Defendant  to  recover  it  ;  he 
had  alfo  full  Power  to  releafe  the  Debt  with-» 
out  the  Content  of  his  Wife,  and  the  Confi- 
dent ion  of  the  Promise  was  a  Benefit  to  the 
Defendant,  and  a  Lofs  to  the  Plaintiff. 

Moreover  the,  Damages  recovered  in  thi$ 
Action  would  in  Law  be  accounted  Affets  of 
the  Teftator,  becaufe  upon  the  Face  of  the  Re* 
cord  it  would  appear  that  the  Aftion  was  found" 
ed  upon  a  Debt  due  to  him*  or  at  leaft  fuch  a 
Recovery  by  the  Husband  alone  would  amount 
to  a  Vevafiavit  in  Law  pro  tantaj  fo  as  to  charge 
both  Husband  and  Wife  in  their  own  Kighfe 
and  by  that  Means  the  TcftatorY  Eltate  wil^ 
^ot  be  diminifhed- 

And  as  to  the  Objedtton,   that  the   Wife 

ought  to  be  pined  in  this  Aftion,  it  was  im- 

poifibJe  fo  to  do,  becaufe  (he  was  no  Party  10 

the  Contraft  or  Agreement  between  ber  Hut 

band  and  the  Defendant,  and  they  would  have 

been  nonfuited  if  they  had  been  joined  in  this 

A&ion,  becaufe  a  Promife  made  to  the  Huf- 

band  alone,  is  not  the    fame  with   a  Promife 

tec  «r/       made  to  the  Husband  and  Wife,  and  ^he  Cafe 

Mtromc        jn  tbe  Margin  was  cited  as  an  Authority  in 

*clv-  H       p0int  of  the  Aftion. 

And  the  whole  Court  was  of  this  Opinion, 
only  per  Holt  C  J.  the  Recovery  by  the 
Husband  wpuld  amount  to  a  Devaftavit  pro 
tamo  :  Sed  per  Rooke&j  J.ufticey  it  would;  be  di- 
reft  AfTets  at  Law. 

If  AJfumpfit  be  made  to  a  Feme  Covert,  they 
ought  to  join.  Sid-  25.  Shipfton  and  Booler, 
as  AJfumpfit.  A  Feme  Covert,  which  was  a 
Surgeon,  in  Confideration  of  a  Cure  byher 
made,  that  the  Aftion  ought  to  be  brought  by 

*  *     the 
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;he  Baron.    Cro.  Jac.  205.   Brasford  and  Buck- 
ingham. 2  Sid.  128.  in  both  their  Names. 

Buckley  &  Ux.  verf.  Collier,  Mhh.  4  W~& 
M.  Rot.  2a  Indebitatus  Ajjumpfit  by  Husr 
band  and  Wife,  in  which  Cbey  declare  that  the 
Defendant  indebitatus  juit  to  them  (the  Plain- 
tiffs) in  fuch  a  Sum  of  Money  for  Periwig 
Maker's  Work  done  by  the  Wife,  at  the  Re- 
jjueft  of  the  Defendant,  and  concludes  ad  dam* 
num  ipfarum,  &c. 

The  Defendant  pleaded  a  frivolous  Plea,  to 
which  thp  Plaintiff  demurred;  and  the  Qucftion 
was  whether  this  Aftion  was  well  brought  by 
Husband  and  Wtfe%  or  whether  it  QUght  to  be 
\>y  the  Husband  ak>ne  ? 

It  was  inGfted  that  they  ought  to  join  in  this  a  Cro.  77. 
Cafe,  becaufe  the  Caufe  of  Action  did  arife  Cro.  El  dr. 
from  the  particular  Skill  of  the  Wife  in  making  9*-  Cro- 
Periwigs,  and  for  which   (he  might  have  an  c V-j4*9^ 
Aftion  after  the  Death  of  her  Husband,   and  2 
for  that  Purpofe  the  Cafes  in  the  Margin  were 
cited. 

To  which  it  was  anfwered,  and  fo  refolved, 
That  this  Cafe  differs  from  thofe  cited,  becaufe 
,  fhofe  are  upon  Special  Promifes  made  to  the 
Wife  only*  and  therefore  in  fuch  Cafes  the 
Wife  muft  be  a  Party  to  the  Aftion ;  but  here 
the  Aft  ion  is  upon  a  general  indebitatus  Af- 
Jumpft  on  a  Promife  implied  by  Lav ;  but  that 
the  law  wil  not  in  this  Cafe  imply  any  Pro* 
mife  to  the  Wife,  for  fhe  is  a  Servant  to  the 
Husband,  who  is  at  all  the  Charge  in  provi- 
ding Materials,  as  Hair,  &c.  to  carry  on  the 
Trade  of  Periwig- making,  therefore*  he  ought 
to* have  the  Recompenfe;  fo  that  the  Law  im- 
plies the  Promife  was  made  to  him  only ;  quod 
tpta, 

Judgment 
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Judgment  quod  fuerens  nil  capiat.    Carthrw 
251.    Buckley,  <£\  Uxor  verf  Cottier.     $.  C  4 J 

Ma  J.  156. 
TrvmifMjo  If  -4.  fpeak  wjth  5.  to  fell  Land  Co  A  and' 

f*m*.  aftcc  J3.  proniifeth  to  X.  the  Wife  of  ^.  it* 

Confider^tiot)  (be  will  not  hinder  the  faid  -^. 
her  Husband,  to  levy  a  Fine  to  him  of  the  faid . 
Land,  to  pay  fo  her  iq/.  or  to  give  her  a 
Riding  Suit ;  if  the  Wife  doth  not  hinder  the 
Husband,  but  he  levies  the  Fine  accordingly^ 
the  Husbanjl  and  Wife  may  have  A&ion  on  the 
Promife,  for  the  Promife  is  laid  in  the  Declare 
tipn  to  he  made  to  the  Wife ;  for  they  may 
fte&i**.         JQ>P  V  l^?  Ejeftion  of  chq  Barqn.     x  RoHrAbr, 

32.     Faucet's  Cafe. 
Trmifi  u%he      If  A.  be  in. Execution  at  the  Suit  of  B.  a,nd 
free.  C.  a  Stranger,  comes  to  2?,'s  Hoyfe  ip  the  Ab- 

fence  of  R  and  affumes  to  the  Wife,  that  if 
JJ.  her  Husband  will  difcharge  A.  out  of  Execu- 
tion, that  he  will  pay  the  Efebt  at  fuch  a  Day 
if  A.  doth  not  pay  it  before;  and  after  B.  corae^ 
to  his  Houfe,  and  his  Wife  (hews  to  him  the 
faid  AJfumpfit  and  agrees  to  it,  an^  difcfaargeth 
4-  out  of  Execution,  B,  fbajl  have  Action  on 
this  Affumpfit.  1  Roll.  Abr.  31,  $z.  27  #.  &.. 
2.4.   Tat  art?  $  £afe.     G.odboh  $6\. 

Promife  made  to  the  Baron  and  Feme  dju- 
ring  the  Coverture,  A&orn  may  be  brought  in, 
the  Name  of  the  Baron  only,  or  $l(e  he  may 
join  h$r  at  Election,  as  I  conceive. 

C.  and  his  Wife  brought  Action  on  the  Cafe 
againft  7.  and  declared  that  th$  Defendant,  in 
Confideration  the  Plaintiff  would  marry  A-  that 
is  now  the  Plaintiffs  Wife,  did  aflume  to  make 
good  a  Legacy  given  by  her  Father's  Will,  and  . 
40  /.  more,  at  fucn  a  Time  ;  and  that  thereup- 
on he  did  marry  her.  On  Hon  Ajfuvtffit>  and 
Verdift^ro  Quer>  it  was  moved  in  Arreft  of 

Judgment 


Ch.  XXVI.  and  tf  Jfeine  Sole  Merchant.       '  349 

Judgment  that  the  Wife  was  joined  in  the  A£ki- 
'  dfl.     And  per  Curtain  :  Here  the  Promife  was  Tbo  the  M*- 
mide  to  the  Husband  only,  and  he  is  only  to  "V  bijpmifid 
have  the  Benefit  of  the  Promife  ;  ind  though  ££  *£  J£. 
,  the  Money  is  ro  be  paid  to  both,  yet  it  would  f<m  file  pall 
be,  inconvenient  to  irititle  the  Wife  .  to  it,  for  have  tU  2#i- 
theh  the  Wife  might  have  releafed  it  before  ».  '\ 
Marriage ;  Quer  nil  capiat  per  billam.  Style  297. 
31$.  Ctitterel  and  his  Wife  againft  Theobalds. 

Whereas  the  Wife  of  the  Plaintiff,  in  Conlf- 
deration  the  Defendant  fliould  marry  her  Daugh- 
ter, had  given  to  hint  10/.  he  promifed  to  the 
Wife,  that  if  he  did  not  marry  her  Daughter,  he 
would  repay  the  10/.  and  avers  he  did  npt 
marry  her ;  and  Verdift pro  Quer.  The  Afti- 
on  was  brought  by  Baron  and  Feme.  And  per 
Curiam :  It  is  well  brought;  for  the  Agreement 
of  the  Husband  maJceth  the  Promife  good  ah  ini- 
tio to  the  Husband,  'and  it  being  made  to  Wife, 
t^ey  may  join  in  the  Aftion.  Cro.  Elf  61.  Prat 
&ndl/x,verC  Taylor.     1  &£.  251/  : 

ti  a  Man  promife  to  give  ido  A  to  the  Wife 
of  J.  S.  they  ought  (per  Cur3),  to  join  in  Aftion 
for  Recovery  of  it. ,   1  Bui  ft  21.     ,   " 

Aftion  on  the  :Cafe  p ur  Tort\ : 

A  Feme  fole  had  Right  to  Common  for  her 
lift,  and  flie  marries;  the  Husband  was  inter- 
rupted in  taking  the;  Common,  .apd  he  broagfit 
Aftion  in  his  own  Name,  and  good;  being  onfy 
tp  recover  Damages,  2  Bulft.  14.*'  Butler's 
Cafe.  ',--.• 

So  in  Quare  Impedit.        ••••>: 

So  in  Ejettione  Firm  a. 

John  C.  and  Joan  his  Wife  brought  A&ion 
on  the  Cafe  againft  G.  M.  and  declared,  Where- 
as the  faid  John  and  Joan  \vtt6  feifed  of  a 
Mefluage  and  Lands  in  jure  Joanna,'  and  that 
the  faid  John  and  Joan}  and  all  thpfe  whofe 

-Eftates 
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Eftates  they  have,  &c.  in  jure  Jeanna,  Time ! 

out  of  Memory  have  had  Common  In  fiich  i 

.  Wafte,  which  is  the  Soil  of  the  Defendant  pro 

omnibus  averiss  levant  &  touchanu  &c*  and  the ' 

Defendant  had  indofed  20  Acres  of  the  faid 

frefmptkn  ^    Wafte.     Per  Curiam :  The'Prefcriptioh  is  good* 

f*  Common  in  though  it  had  been  better  if  be  had  faid  aft 
jure  Uxolrw.  thofe  whofe  £ftate  tHe  W|fc  hath  .  bui  th fa  l$ 

Tantamount,  for  it  goes  me$rly  to  tbfe  State  of 
the  Wife  5  and  the  better  Opinion  was,  that 
the  Wife  could  not  join  in  this  A&ion  ;  as  if 
*  he  were  feifed  in  the  Right  of  the  Wife,  and 
he  brings  Trefpafs  for  Trefpafs  done  upon  the 
land,  the  Wife  may  not  join,  for  fixe  fball  not 
have  Damages  if  fhe  furvive  ;  but  if  Battery  be 
to  the  Wife,  they  both  (ball  join,  for  the  Wife 
fball  have  the  A&ion  if  (he  furvive,  and  fo  was 
the  Cook  of  Grays- Innh  Cafe;  but  here  the 
Husband  only  lofeth  the  Benefit  of  the  Com- 
mon, and  the  Wife  (hall  not  take  this  with  her 
Cattle,  for  (he  (ball  have  none  during  the  Co-* 
Verture-  Lit.  Rep.  285.  Cajlrell  and  Sir  Geo. 
Marr.  .      .  .      , 

But  in  BdkeSi  Cafe,  Cro.  Car.  41 8.  Aftiod 
wits  brought  bv  Baron  4hd  Ffeme,.  for  that  the 
Wife  before  Marriage  wai  poffefs'd  of  a  Leafe 
for  YearS  of  a  Clofe,  and  had  a  Way  from  her 

Clofe  over And  the  Defendant  to  hinder 

her  of  het  Way,  ere&ed  a  Building  ex  trauf 
verfo  via  prad\  and  that  afterwards  fhe  mar- 
ried the  Plaintiff  Baker,  and  they  after  their  In* 
termarriage  coald  not  ufe  the  faid  Way,  to 
their  Damage,  &c.  It  was  excepted,  that  the 
Wife  ought  not  to  join  with  the  Husband  for 
the  (topping  during  the  Coverture;  fed  non  al- 
locatur ;  for  the  Wrong  was  done  to  the  Wife, 
and  the  Husband  had  it  but  in  the  Right  of  the 
Wife.    Baker  tert  Brer  em  an, 

I  Barcrt 
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Baron  and  Feme  join  in  Aftion  on  the  Cafe 
for  a  vexatious  Suit  in  the  Court  of  the  Ordi- 
nary! being  preferred  falfly  and  malicioufiy,  that 
they  made  Hay  on  a  Sunday.  It  was  a  Doubt 
If  the  Aftion  lay  by  Baron  and  Feme,  becauft 
their  Vexation  is  feveral ;  at  lead,  the  Feme  can- 
toot  have  Damages  for  the  Vexation  to  h$r  Huf- 
band,  &  adjornatur.  Cro.  Jac*  3  j  y .  Ward  and 
Ux.  verfus  Peafe. 

Feme  Leffce  for  Years  of  a  Mill,  takes  Hut  Suit  u*  MM. 
band,  the  Baron  and  Feme  cannot  join  in  art 
A&ion  on  the  Cafe  for  the  Suit,  becaufe  it  is 
only  to  recover  Damages,  and  not  the  Term. 
Hob.  189. 

One  covenants  to  (land  feifed  to  the  Ufc  of 
iiimfelf  and  his  Wife  for  their  Lives,  and  after 
to  his  Son,  except  the  Timber-Trees,  faring 
that  his  Wife  (hall  have  the  Shrowds  and  Lop* 
pings.  Husband  dies;  (he  marries  the  Plaintiff: 
Tbe  Son  cut  down  fifty  Oaks,  whereby  the 
plaintiff  loft  the  Benefit  of  the  Shrowds.  VeJ> 
dift  fro  Quer\  This  A&ion  was  brought  by 
Baron  and  Feme,  and  good,  though  the  Huf- 
band  might  only  have  releafed  the  Damages ; 
and  if  (he  furvive,  (be  lhall  have  the  Afiion, 
and  the  Damages  alfo.  Cro.  Car.  43  7.  Trigntet 
againff  Reew. 

Refcouh 

The  Baron  diftrains  for  Rent  due  to  the  Feme 
iumfilafuiti  Rejcous  is  made,  Baron  fole  (haft 
have  a  Writ  of  Refcws,  or  at  his  Pleafure  he 
may  join  the  Wife  with  him;  yet  for  a  Debt 
doe  to  the  Wife  dum  fola^  they  oi^ght  to  join* 
Moor  44a.  Fenner  and  Flasket.- 

Rent-Charge  granted  to  the  Wife,  and  t* 
£.C  ber  full  Husband.  £.C«died;  (he  macr 
ried  the  Plaintiff,  and  for  Rent  due  durante  vl* 

f    duttate 
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instate  of  his  Wife,  be  diftraineid ;  and  upon 
Ktfcous  he  may  bring  RefcoUf  ifihis 6wtt  NSmfc; 
or  join  the  Wife  toifti  hint  at  Eleftlon.  Cro.  El. 
45^.  PenHer'SCife.    Videjupra* 

Detinue.  \ 

Baron  and  feme  (hall  jofn  in  Detinue  for 
Charters  concerning  the  Inheritance  of  theWifej 
•'■    (for  the  Wife  fh4U  hatfe  them  again  wfcen  re- 
fcover'd)     38  #  6.4.       " 

For  Bailment  dum  foltt,Bzroh  and  Feme  cart- 
ad  join  in  Dfctinue.    i  if rfc  640. 

Forcible  Entry, 

fn  A&rori  of  Forcible  Entry  6n  thfc  Wife'i 
lihd/flie  watf  Joined,  with  Iter  Husband,  i 
Vent.  ipj.  .     ,.  . 

fcaftro  and  Feifte  brought  a  Writ  of  Confpf- 
"racy, .  it  Will  riot  lid. .    Jjdarch ,  -Rep.  47. 

t         .'  .'       -.:'*"    n  *  •  •     f         .  » 

'  f  * 

.".  '.  -  '■  '  :y.fyj'W'    Viae  Fine.    . 

tyhm  the  Bdrqh^nd  T?eme  JbaU  join  qr  not,  an  J 
*h9w  and  in  what  Cafes. 

If  Afiion  be  brought Ugainft  A.  as  a  Feme 
Sole,  where  flie  is  a  Feme  Covert,  and  jhe 
pifeads  to  ifilieAsr  a¥eme  Sole,  and  after  a  Judg- 
tnefct  is  givtt)\againft  her,  ani  foe  is  taken  iA 
TExecution,  fce  %ft&  her  Husband  may  bring- 1 
\Vrit  of  Error  for  this,  otherwlfe  the  Husband 
Would  be  prejudiced  in  his  Confortfhip  of  hfs 
Wife,  and  of  her  Cafe  about  his  Family ;  and 
lie  hath  no  other  Means  to  aid  himfeif.  But  in 
the  Cafe  of  a  Fine,  the  Barotl  may  enter,  and 
avoid  it.  fit.  1 5  Car,  1 .  B.  R.  Edwards  anfl 
t  S: m£~ 
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Simpfon,  on  Judgment  in  the  Marfialfea,  Trim 
1651:  Hay  ward  s  Cafe.   So  in  the  fame  Cafe,  if 
( the  Aftion  .be.  brought  againft  A.  and  others, 
they  all  with  the  Husband  may  join  on  the  Writ 
of  Error,   i  RqH.  Abr.  748.   and  the  Judgment   . 
(ball  be  reverfed  for.  all,   becaufe  it  is  intire. 
They  may  affign  for  Error  the  Coverture  of  the  C"***;*  ?f 
Wife,  1  RoB.  Abr.  776,  ind  the  Difference  is,  fffle£ 
in  Style9 %  Ref.iSo.    A  Scranger  to  a  Record  %^f9 
may  bring  a  Writ  of  Error  to  rfcverfe  it,  as  in 
the  principal  Cafe  the  Baron  was,  but  that  is 
only  where  he  may  have  another  Remedy  to 
avoid  the  Prejudice;   which  in  this  Cafe  he 
hath  not 

If  the  Husbahd,  feifed  in  the  Right  0/  h\$  Ej$9me*$. 

Wife,  make  an  Ejeftment  Leafe,  and  the  Leflee 

bring  Aftion  upon  it,  and  had  a  Verdift  and 

Judgment,  it  is  no  Error  to  alledge  the  Death 

j  bf  the  Woman  before  Judgment,  by  which  the 

■  Intereft  of  the  Husband,  and  the  Leafe  made 

by  him  determines,  becaufe  the  Wife  nor  Huf- 

band  are  Parties  to  the  Aftion  ;  and  this  depends 

!  upon  the  Title  to  the  Land,  for  the  Plaintiff  may 

fay  that  the  Baron  was  feifed  in  his  own  Right. 

I  Hob,  Wilks  and  Jordan.  1  RoB.  Abr~j6%. 

i      If  the  Wife  be  receiv'd  by  Default  of  the 

\  Husband,  and  lofe  the  Land  by  Judgment,  the 

I  Baron  and  Feme  (hall  have  a  Writ  of  Error. 

!  4  Ed.  5i  ai.  b. 

If  Baron  and  Feme  levy  a  Fine,  they  may,  by 
Error,  reverfe  the  Fine,  for  Nonage  of  the  Wife 
during  the  Life  of  the  Husband.  2  Co.  Beck" 
toor/A's  Cafe,  77.  b.  Worfley's  Cafe. 

W.  and  his  Wife  brought  Error  to  reverfe  Unhand  c*n~ 
Judgment  and  Outlawry  againft  them  in  Debt;  ***#*»  **■ 
and  becaufe  it  was  to  reverfe  Outlawry,  they  w^',,^. 
could  not  affign  Error  but  in  Perfon  :  And  be-  v„f€Outl*vr' 
caufe  the  Husband  could  not  bring  in  his  Wife,  ry  agtir.fi 

A  a  k  tbm. 
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it  wai  held  that  he  could  not  affigh  Error ;  for 
he  canrtot  affign  it  without  his  Wife,  and  fo 
is  the!  Courfe  of  the  Court.  Cro.EL  61 1.  fpadt 
and  his  Wife  againft  Smith. 
Regula.  Where  Baron  and  Feme  Aid  in  art  A&ion,  they 

ftall  fue  by  Attorney,  for  the  Husbafcd  makes 
Attorney  for  them  both.    2  Saund.  213.    Thi* 
is  to  be  underftood  where  the  Wife  it  of  full 
.Age. 

Aftiotts  brought  by  a  Feme?  Covm  vtithotH  hef 
Husband.    Of  a  Fetke  Sole  Merchant. 

In  two  Cafes  a  Feme  Covert  hath  been,  ifr 
out  ancient  Boots,  held  to  be  able  to  fue  with- 
out naming  her  Husband. 

1  •  In  Cafe  of  Exilement* 
2.  In  Cafe  of  Abjttrftttotu 

As  to  Exilement,  it  waft  the  Cafe  of  8k  Ro* 
btrt  Belknap's  Wife :  Her  Husband  befog  b* 
nifli'd  beyond  Sea  in  the  Time  of  Hen,  IV.  ft* 
fufed  a  Writ  of  Dower  ih  her  own  Name,  With* 
out  her  Husband,  he  being  aI5vtf>  and  rcco- 
•  vir'd  it :  Which  occafion'd  oni  to  make  this 
Refle&hm, 

* 

Ecce  mo  do  mitum  quodfceminafert  trevi  kegih 
Hon  nominando  virum  tonjun&um  nbore  Legis. 

And  yet  it  was  no  fuch  Wtfrtdtrj  for  K)Ag 
Edw.  III.  long  before  brought  4  Quote  Imfedft 
agahxft  the  Lady  Maltraverfe,  and  foe  pleaded 
flie  was  Covert  of  Baroh  j  tthtfeto  k  was  re- 
ply'd  for  the  King,  That  bar  Husfeafcd  the  Lord 
Mdtraverfe  was  exiled  for  a  certain  Caufe;  and 
file  was  ruled  toanfwer. 

So 
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So  in  the  Cafe  of  Abjuration :  It  tiras  #%/- 
/<Ws  Cafe  in  the  Time  of  Ed.  t.  It  was  held, 
that  after  the  Abjuration  of  her  Husband  fbe 
fliould  have  her  Jointure ;  and  an  A&ion  was 
brought  by  her  alofle  for  a  perfonal  Wrong  done 
to  the  Eftate  convey'd  to  her,  1  Inft.  132.  b. 
133.  a.  3  Bui  ft.  1 88.  becaufe  this  Exile  and  Ab- 
juration is  a  Civil  Death :  But  in  Relegation  or 
Exilement  for  a  Time,  aliter. 

In  fome  other  Cafes  a  Feme  Covert  may  fue 
without  her  Husband. 

Feme  Covert,  by  the  Cuftom  of  London,  fball 
fue  without  her  Husband  as  fole  Merchant ;  by 
Wray ;  but  the  Action  mull  be  laid  within  the 
City;  in  Chamberlain  and  Sharp*?  Ctfc,  1  Leon* 
131. 

But  every  Feme  which  trades  in  London  is 
not  a  Feme  fole  Merchant. 

On  Habeas  Corpus  to  remove  the  Body  cum 
cuufa  of  the  Wife  of  B.  it  was  returned,  That 
the  Action  was  brought  againft  her  and  her 
Husband,  in  Lands  as  a  Feme  fole  Merchant, 
for  Wares  bought  by  the  Feme,  wherein  the 
Husband  was  only  named  for  Conformity ;  qnd 
by  the  Cuftom  the  Execution  (hall  be  only  a- 
gainft  her.  Cro.  Jac.  Langbam  verfus  the  Wife 
ofBiuet. 

The  Cafe  in  Littleton  $  Reports  was;  Bluet 
was  a  Vintner,  and  prefs'd  for  a  Soldier  beyond 
Sea,  and  goes  over  Sea;  the  Wife  takes  an 
Houfe,  and  buys  Wine  of  Langham,  who  trulls 
her,  fappofing  her  to  be  a  Feme  Sole  Mer- 
chant :  After  jthe  Husband  returns,  and  the 
Wife  denies  to  pay  for  the  Wine;  and  the 
Doubt  was,  If  the  Wife  were  a  Feme  Sole  Mer- 
chant by  the  Cuftom  ?  And  the  Words  of  the 
Cuftom  were  read,  That  where  a  Woman  ex- 
crcifeth  a  Trade,  wherein  her  Husband  doth 

A  a  2  not 
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not  intermeddle,  (he  (hall  have  all  Advantages, 
and  (hall  be  fued  as  a  Feme  Sole  Merchant  by 
^  the  Cuftom  i  And  by  Richard/on  and  Yelverton, 
She  is  not  a  Feme  Sole  Merchant  within  the 
•  Cuftom,  for  her  Husband  exercifed  the  fame 
Tra-ie ;  and  by  Teherton,  Feme  Sole  Merchant 
ought  to  be  the  Widow  of  a  Tradefman,  who 
takes  a  fecond  Husband,  and  (he  after  exer- 
cifeth  the  Trade  of  her  firft  Husband.  Bat 
Croke,  Hutton,  and  Harvey  contra.  If  the  Hut 
band  meddle  with  the  Trade  of  the  Wife,  then 
(he  is  not  a  Feme  Sole  Merchant ;  but  if  the 
Husband  be  beyond  Sea,  or  becomes  Bankrupt, 
or  leaves  his  Trade,  and  the  Wife  exercife  the 
feme  Trade,  or  they  both  exercife  the  fame 
Trade  diftin&Iy  by  themfelves,  and  not  meddle 
the  one  with  the  other,  the  Wife  is  Sole  Mer- 
chant. Lit.  Rep.  3 1 .  Mefine  Cafe  ;  but  vide  in 
i  Croke  6j.  the  fame  Cafe, 
The  Cuftom  of  Feme  was  indi&ed  as  a  Feme  Sole  Merchant, 
a  Feme  Sole    for  felling  Ale,  and  her  Husband  not  joined  ; 

i^JbeTZd    Wher?    fte   °fed    the   fame  TradC'  fte  d°th  " 

*Proceden-  as  a  Servant,  and  he  alone  (ball  be  indifted: 
do  *»Mi  a-  Nqr  will  any  Adion  lie  here  (in  B.  R)  againft 
warded.  her  alone,  and  a  Procedendo  was  awarded.    2 

Keb.  583.  Moreton  and  Packman  :  So  a  Proce* 

dendo  was  awarded  in  Royflon  and  Ivory  %  Cafe, 

on  Suit  of  a  Feme  Covert  as  Sole  Merchant, 

the  Cuftom  being  alledged  in  the  Declaration. 

3  Keb.  30?. 

Wife  may  fue      If  Baron  and  Feme  are  divorced  caufaAiuU 

atatemeSole  teriiy  and  after  the  Wife  fues  fole  without  the 

in  the  Spin-    Husband  for  a  Defamation  ;  although  the  Di- 

l#      vorce  does  not  diffolve  the  Marriage,  yet  be- 

caufe  the  Wife  may  fue  as  a  Feme  Sole,  in  fuch 

Cafe  by  the  Courfe  of  the  Spiritual  Court,  no 

Prohibition  (hall  be  granted,  though  it  be  againft 

the 
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the  Ufage  gf  our  Law.     2  RoB.  Abr.  298.  and 
/b/.  300,301. 

.There,  is  a  Cafe  in  1  Bulft.  140.  which  I 
think  is  mifreported :  If  a  Feme  Covert,  in  the 
A b fence  of  her  Husband,  he  being  beyond  Sea, 
doth  bring  Trefpafe  of  A  (fault  and  Battery  made 
upon  her,  in  her  own  Name,  and  in  the  Name 
of  her  abfent  Husband,  this  is  well  brought ; 
and  (he  may  bring  fuch  Aftlon  in  her  own 
Name  without  her  Husband,  quad  eave ;  but 
ibe  cannot  be  fued  by  another  without  her  Huf- 
band,  tho*  he  be  then  beyond  Sea,  fuch  a  Suit 
cannot  be  maintained  before  the  Return  of  her 
Husband, 

If  I  make  a  Leafe  to  Baron  and  Feme,  and  Baron  and 
they  covenant  to  do  no  Wafte,  or  to  repair  &m*  covenant 
Houfes,  and  the  Husband  dies,  and  the  ^ifejf^~i 
furvives,  and  holdeth  it ;  if  the  Wife  commit  $*f  ^  J£°*n 
Wafte,  or  do  qot  repair  the  Houfe,  no  A&ion  lies' a  gain fi 
Kes  againft  her ;  but  in  foch  Cafe  the  Wife  is  the  Wijp. 
tied   to  pay  Rent,  or  to  perform  a  Condition 
made  on  the  Part  of  the  Leffor,  bur  not  to . 
obferve  or  perform  the  Covenant  of  the  Leffee.    , 
1  BrovwL  3 1  • 

If  a  Suit  be  in  the  Spiritual  Court  againft  SuUagahfid 
a  Woman  for  exercifing  the  Trade  of  a  Mid-  ***""?  f" 
wife,  without  Licence  of  the  Ordinary,  againft  ^Jeofl 
the  Canons,  a  Prohibition  lies;  for  this  is  not  Mi&wifc. 
any  Spiritual  Furt&ion  of  which  they  have  Co- 
pufance.  z  RoB:  Abr.  a8<J.  Benskin  and  Crips. 

A  Wife  that  hath  concerned  herfelf  in  her 
Husband's  Trade,  may  ufe  it  when  a  Widow, 
if  (be  has  liv*d  with  her  Husband  feven  Years; 
for  ihe  (hall  Be  conftrued  to  be  -within  the 
Words  of  the  Statute,  and  to  have  f&rv'd  an 
Apprenticeftip,  though  never  put  Apprentice. 
Shower' t  Rep.  342. 

A*  5  A 
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Tb*Huib*nd  A  Feme  fole  Trader  died,  being  indebted 
fnmifis  ?*y-  ^  /#  -jfe  Husband  proqiisM  to  pay  it  after  her 
TfTisWif!*!  Death;  and  it  was  held,  That  there  was  no 
iubo  was  a '  Efficient  Consideration  to  found  the  Proipifc 
Fem*  foh  upon,  and  therefore  it  Was  void  ;  for  where  the 
Zrsdir ;  voM.  Feme  eierqfes  a  Trade,  in  which  the  Husband 

does  not  intermeddle,  (be  may,  by  the  Cqftom 
of  London,  have  all  Advantage*,  and  be  fued 

^  ^wrf  as  a  ^cm€  ^°'e-  *n  ^9r  Life-time  he  was  on- 
hf[b*U*  l?  »»m«Uc  for  Conformity,  and  he  need  not 
feme  f ok  have  put  in  Bail  for  her,  nor  were  his  Goods 
Ifradn*         chargeable  upon  Account  of  her  Trade ;  Bui 

where  a  Feme  fole  Trader  acquires  an  Eftate, 
and  dies*  and  the  Husband  potfefles  himfelf  of 
it,  poflibly  he  may  be  arrfwerable  for  he r  Debts, 
.    Shower's  Rep.  183. 

If  a  Bern?  Covert  brings  an  A&ion  againft  a 

Man  as  a  Feme  Sole,  and  the  Defendant  pleads 

in  Bar,  he  cannot  afterwards  affign  this  for  Er* 

ror.  w  Shower's  Rep.  '183. 

pm  $f  the  C\-      !ff  opt  0f  the  City,  the  Husband  and  Wife 

W/TIm/1%  coha^it'  and  the  Wife  deal$  Separately,  bet 
p*ratehtbet  Contrafts  (bafl  charge  the  Husband;  for  Cohft- 
OmtraBs  bitation  is  fufficient  Evidence  that  he  bad  No* 
ibar&tht&uf-  tice.     7  Mod.  161. 

fand,  if  h*t*~  •       .' 

^Akitiuitbbtr* 
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.  Special  Anions  brmght  ty  a  Woman.  Cui  in 
Vita,  jdpptal.  The  Nature  of  $n  4ft^ 
'the  Proceft,  Pleadings,  and  Trial  in  an  4p~ 
feat.  Q^are  Impair.  A&iohs  on  the  Cafe 
for  fcajyUlous  words  by  Baron  and  Feme 
againft  Baron  and  Feme,  with  Declarations 
jtwd  Phadiqgs  therein,  and  where  Baron  and 
feme  nwft  join  or  be  joined  in  the  A&ion. 

Cut  tn  Pita,  .  , 

IS  a  proper  A&ion  or  Remedy  to  be  brought 
by  the  Wife  upon  the  Husband's  aliening  he* 
I-ands  by  Feoffment)  &<;.  the  Wife  at  Common 
Law  might  not  enter,  but  it  put  to  her  Aq- 
jtjon,  which  j$  call'd  Cui  in  mta  \  and  upon  this 
Piffoniinqapce,  her  Heir  plight  have  a  Sur  cui 
4n  vita ;  fy\&  if  the  Wife  were  Tenant  in  Ta$, 
jukI  ber  Husband  alien  \n  Fee,  and  dies,  and 
xhe  Wife  xUes,  the  Iflue  in  Tail  cannot  have  a 
Sur  cui  in  vita,  but  he  muft  have  his  Formedon 
jn  Difcender,  by  Stat  IV.  %.  c.4.  but  this  is  re- 
medied by  the  Stat.  32  H.2%  and  $h$  Wife  may 
enter. 

If  the  Baron  and  Feme  iofe  by  Default,  and 
jhe  Baxoj}  die,  the  Wife  fhall  not  have  a  Qjtod 
ei  deforfi  fpr  a  Cut  in*vita>  in  that  Cafe,  is  gi- 
ven to  her  by  the  Stat.  W.  2.  cdp.  3. 

So  qp  -Recovery  in  A&ion  .of  Wafte  againft 
the  Baron  a*id  Feme  ty  Pefaipki  the  Wife  fcaU 
bave  a  Qui  in  vita.    1  Jnft.  3  j  j. 

In  a  Sur  cui  in  vita  of  a  Me(Tiv»ge,  the  Par- 
ties beipg  at  If&e,  it  was  found  by  Verdift, 
that  *  iWfcomippance  being  of  a  Mefliuge,  the 
pifconticmee  pulls  it  dawn,  and  erected  a  new 
;  A  a  4  Houfc^. 
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floufe,  Part  on  the  Land  difcontinued,  and 
Pare  on  his  own  Land  adjoining,  and  the  Writ 
was  brought  for  the  intire  Meuuag^,  and  well ; 
and  there  needed  no  Foreprife.  And  the  De- 
mandant recovered,  but  judgment  was  entered 
fpecially,  that  the  Demandant  fhould  recover 
Mejfuag'  prad'y  viz.  (o  much  in  Length,  and 
fo  much  in  Breadth,  as  the  Verdid  found.  Cro. 
Eliz,.  234.  Hayes  and  Allen. 

But  by  the  Stat.  32  H.  8.  cup.  2§.  \n  fuch 
Cafe  of  Difcontinuance,  the  Wife  and  her  Heirs, 
after  the  Death  of  the  Husband,  may  enter  into 
the  faid  Lands  «and  Tenements  fo  aliened,  and 
are  not  driven  to  this  Adion.  1  Jnft.  zz$.  a. 
a  In(t.^6. 

Appeal 

Fctmina  de  matte  viri  fat  inter  brachia  /'*• 
terfeBi  &  non  aliter  poterit  appellate,  feith 
Fleta.  Where  by  inter  t?r/ichia  is  uqderftood 
the  Wife,  which  the  Dead  had  lawfully  in  Pot 
feffion  at  hjs  Death;  for  (hemuft  be  his  Wife 
de  falio  and  de  jure,  for  in  Appeal  riunq\  &m 
couple  en  Loyal  Matrimony,  is  a  good  Plea.  * 
Inft.  69.  ' 
Kontltf  a  The  Wife  iti  Poffeffion,  without  lawful  Ma- 
VTtfe  dc  jurq  f  rimony,  (hall  not  have  Appeal ;  (he  muft  be 

KZl" **  Wi<*  deJure *8  ^  *$  d?fa&>  vitho.nt Elooe- 
A  Wife  dc  ment  or  ^Divorce,  z  btjl.  317.  and  the  Plea 
U&ofoal!  nunq;  accouplc  (hall  be  taken  ftri&ly:  But  a 
)fgff%  vwer-    Wife  de  fatlo  (hall  have  Dower,  though  not 

an  Appeal ;  and  in  other  Cafes,  fhe  (hall  have 
Appeal,  where  (hq  cannot  have  a  Wrk  of 
Dower :  As  if  (he  elope,  fhe  is  barred  of  her 
Dower,  but  not  of  hpr  Appeal ;  becaufe  the 
Stat.  W.  2.  cap.  34.  bars  her  of  her  Dow*r,  but 
pot  of  her  Appeal.  If  the  Husband  be  attaint- 
ed 
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ed  of  Treafon,  the  Wife  fhall  not  be  endowed ; 
yet  if  any  Kill  him,  (he  (hall  have  Appeal,     i 

A  Woman,  at  this  Day,  may  have  ao  Appeal 
of  Robbery,  Rape  and  Mayhem,  for  fhe  is  noe 
reftrained  thereof.     2  Inft.  68, 69. 

Before  the  Stat.  Mag.  Chart,  cap.  34.  a  Wo- 
man, as  well  as  a  Man,  might  have  had  an  Ap- 
peal of  the  Death  of  any  of  her  Anceftors,  bat 
now  fhe  is  difabled  to  bring  Appeal  of  the  Death 
of  tiny  but  her  Husband ;  but  the  Son  of  a  Wo- 
man fhall,  at  this  Day,  have  Appeal,  if  he  be 
Heir  at  the  Death  of  the  Apceftof. 

No  Appeal  lies  for  a  Woman  as  Heir. 

The  Right  of  Appeal  of  the  Death  of  her  Jppea!  anvtr- 
Husband  is  annex'd  to  her  Widowhood,  there-  «rf*«**Wf- 
fore  if  the  Wife  of  the  dead  Perfon  marry  a-  ***** 
gain,  her  Appeal  is  gone,  though  the  fecond 
Husband  die  within  the  Year.      And  if  fhe 
brings  her  Appeal  in  her  Widowhood,   and 
takes  Husband,  the  Appeal  abates  for  ever.   So 
if  in  Appeal  (he  hath  Judgment  of  Death  a- 
gainft  the  Defendant,  if  after  fhe  take  Huf- 
band,  fhe  can  never  have  Execution  of  Death 
againft  him. 

Albeit  the  Husband  be  attainted  of  High 
Treafon  or  Felon^,  yet  if  he  be  (lain,  his  Wife 
fhall  have  an  Appeal.;  for  notwithftanding  the 
Attainder,  he  Vffzyvirfuus ;  but  the  Heir  cannot 
have  an  Appeal,  for  the  Blood  is  corrupted  be- 
tween then*     2  Infi.  68, 69. 

After  the  Year  and  Day,  the  Appeal  of  Death  I*  ***ft  h 
cannot  be  commenced ,-  the  Year  and  Day  is  to  wi,hin  ihe 
be  accounted  from  the  Death.  r'*f  *»dV*1- 

The  Plaintiff  purfues  an  Appeal  for  the  Mur-  Tm$fu 
der  of  her  Hiisband  ;  upon  the  Return  of  the 
Writ  it  was  moved,  .that  the  Plaintiff  might 
profecute  by  Attorney,  for  which  a  Warrant 

was 
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was  produced  under  the  Hand*  and  Seal  of  ttif 
.  Plaintiff ;  which  being  avpw'd  by  her  in  Per* 
fon,  {he  was  admitted  fo,  and  the  Warrant 
filed,  and  after  the  Appeal  was  arraigned  in  the 
French  Language  ;  and  after  rite  Prisoner  being 
at  the  Bar,  was  arraigned  by  Lindfty  SecQUr 
dary,  and  pleads  Not  guilty :  Upon  this  be  was 
deliver'd  by  Mainprife  of  a  Lord  and  two  En- 
quires, to  appear  de  die  in  diem.  Sir  7%o*  Jontf 
a  i  o.  Warren  and  Verden. 

By  the  Stat,  of  Gtouc\  cap.  9.  the  Com*  of 
the  Appellant  muft  comprehend  feven  Tfeipgp  •: 
1.  The  Fad.  a.  The  Year.  3.  The  Day« 
4.  The  Hour.  y.  The  Year  of  the  King. 
6.'  The  Town  where  the  Fa&  was  done.  7. 
With  what  Weapon,  (if  any  Weapon  were) 
of  which  you  may  fully  read  in  %  Inft,  317, 

■    It  was  refolved  in  the  Cafe  of  Amflr&ng  and 

_     Zifle,  That  where  one  is  indi&ed  of  Murder, 

*»f>*u»°*f*auA  thereupon  convified  e£  Manflaughter ;  if 

**!%££' *n  APPcal  of  Mqrder  be  ^^ ht  *8*ioft  &«, 
^r,  lie-may  infift  open  being  allow  d  his  Clergy  be- 

fore he  anfwers  the  Appeal :  And  where  a  Per- 
fon  is  convifted  of  Manflaughter,  and  hath  his 
Clergy,  it  will  be  a  good  Bar  to  an  Appeal  of 
ttfurder.     Ket  107, 108.    ,      ■ 


Csfivtft  of 
JManJlaugb 


Pleadings  or  Bars  in  Appeal. 

In  Appeal  of  Murder  by  a  Feme  j  the  De* 
fendant  pleads  merit  accouple  en  Loyal  Matri- 
vsmy%  &  fiy  .&&  Not  guilty  to  the  Felony. 
The  Plaintiff  replies,  She  was  act  0  up  I e  en  Loykl 
Matrimony,  nor  does  not  anfwer  nor  plepd  that 
be  was  guilty  of  the  Felony.  Quare,  i  it  .he 
*  Discontinuance  1  Et  fet  Curiam. 

When 
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When  a  Pica  Is  pleaded  which  is  triable  at  Reg. 
Common  Law,  and  concludes  over  to  the  Fe* 
lony,  there  the  Plaintiff  ought  to  reply,  and 
Conclude  over  to  the  Felony ;  but  when  he 
pleads  a  Plea  triable  oAierwife  than  by  the 
Common  Lav,  it  is  other  wife.  Cro.  El.  p.  223 . 
Withjngton  and  Delnhar. 

B.  was  indifted  for  the  Murder  of  W-  and 
(King  arraigned  upon  it,  pleads  that  A-  the 
Wife  of  ff.  brought  Appeal  againfthim  for  thii 
Murder,  ami  that  he  was  arraigned  upon  it, 
and  pleaded  Not  guilty,  and  found  by  Jtiry  that 
to  was  not  guilty  of  Murder,  but  Manflaugh- 
ter  ;  and  that  thereupon  he  prayed  hb  CleTgy, 
and  had  it,  and  demands  Judgment  if  he  {hall 
%e  put  again  to  anfwer  this  Felony ;  and  it  was 
adjudged  a  good  Plea.  Qjtare  •  For  the  finding 
him  guilty  of  Manflaughter  m  the  Appeal,  is 
more  than  needs,  and  then  the  Allowance  of 
Clergy  is  to  no  Purpofe.  Cro.  £/.  256.  Bar- 
•J?/s  Cafe. 

In  Appeal  brought  by  E.  B  of  the  Death  of 
her  husband  a gain  ft  R.  R.  who  came  in  upon 
tbe  Exigent.    The  Defendant  appears,  and  de- 
mands Oytr  of  the  Writ,  and  of  aH  the  mean 
Procefles  which    were   entred  upon    Record, 
Then  the  Plaintiff  having  declared  in  her  Ap-  pieadty  <f 
peal,  the  Defendant  pleads  that  at  tbe  general  Convi&ion 
Gaol-deTivery  at  York  before  Commiflioners  af-  ^h  Clergy 
iigned,  he  was  indifted  of  the  Felony  compri-  aIioViidt 
ifed  in  the  Appeal,   and  arraigned  and  found 
£uihy  of  Manflaughter,  and  had  his  Clergy,  pront 
patet  per  reevrd' ;  And  farther  faith,  that  nullum 
judicium  was  givtfn  upon  the  Premiffes,  and 
took  aH  the  material  Averments,  &c.  Et  quoad 
mwrdrnm  &  feloniam  pra<f  he  faid  he  is  not 
guilty;  and  Plaintiff  demurs  j  it  was  ageeed  per 
Curiam*    2.  No  Appearance  by  the  Defendant 

in 
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in  Appeal  (hall  aid  any  Discontinuance  of  Suit, 
but  Lrror  in  the  mean  Procefs  is  faived  by  an 
Appearance  after,  as  in  9  H.  6.  2.  in  Appeal 
the  Exigent  cept  cor  pus  >  where  it  fhould  be 
exigifec\  The  Defendant  appeared,  and  was 
acquitted,  and  prayed  his  Damage ;  be  (ball 
have  his  Damage,  becaufe  the  Foundation  of 
the  Suit,  (viz,.)  the  Writ  of  Appeal,  and  all  the 
Procefs  which  ifiued  at  the  Suit  of  the  Party, 
is  good  and  Right.  2.  The  Plea  was  good ; 
1.  Becaufe  ex  necefjit ate  juris  :  The  Defendant 
need  not  plead  ommno  to  the  Country,  where 
be  had  pleaded  a  good  (pedal  Plea  before; 
and  here  the  Pleading  of  the  Conviftion  with 
the  Clergy  allowed,  is  a  good  Plea  in  Bar  of 
this  Appeal;  and  fo  was  IVrott  and  IViggt 
Cafe,  }  }  EI.  and  4  Co.  45, 4^.  Burgh  and  Hal- 
croft  ;  and  then  the  Pleading  further  to  the  Fe- 
lony is  negative :  And  the  Word  (Murdrum) 
can  be  taken  for  no  other  than  ManQaughter, 
and  he  does  not  fay  malitia  pracogitata.  Telv. 
f.  204.  9  Jac.  Bradley  and  Bank}. 

Releafc  of  A&ion  criminal  of  mortal,  or 
Pleas  of  the  Crown,  i$  a  good  Bar  in  Appeal. 
I  Injl.  2  8$.  b. 

Trial, 

Appeal  for  the  Death  of  her  Husband.  Up- 
on feveral  I  dues  pjeaded,  the  Plaintiff  was  non- 
fuited  upon  a  Trial  againft  the  one.  Per  Cit- 
xiam  :  It  is  a  Nonfuit  againft  all ;  and  therefore 
as  ro  the  Suit  of  the  Party,  it  was  ruled  that 
he  fhould  be  difcharged ;  but  that  the  othera 
who  were  not  tried,  fhould  be  arraigned  at  the 
Queen's  Suit.  Cro,  El.  4^0.  Curtis  vf  r£  Savilf* 
and  thr?e vothers. 

it 
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It  is  agalnft  a  Rule  in  Law  that  a!  Trial  for 
Murder  by  Appeal  or  othenfrife,  fhould  be  out 
of  the  County  where  it  was  committed;  Ap- 
peals were  never  allotted  in  Counties  adjoin- 
ing for  Murder  done  in  Wales.  Cro.  Cat.  247. 
Fentley  and  Price. 

In  Appeal  by  a  Feme  Coverf  of  (he  Death 
of  her  Husband,  if  the  Defendant  faith  that  the 
Husband  is  alive  in  another  County,  this  fbalf 
be  tried  by  Proofs.  43  Ajf.  26.  So  if  he  faith* 
he  is  alive  generality,  without  faying  in  another 
County. 

If  the  Appellee  be  acquitted,  he  (hall  recover  Appellee  *c- 
Damages,  by  Stat.  IV.  2.  c.  1 2.  yet  every  Ap-  quitted JbaU 
pellee,  upon  his  being  acquitted,  £hall  not  reco-  ******  D«- 
vcr  Damages,    A$  if  a  Feme  Covert  be  appeal-  m*ltu 
ed  alone  without  her  Husband,  and  acquitted, 
becaufe  of  her  Difability ;    but   if  Appeal  be 
brought  againft  Husband  and  Wife,  and  they  be 
,  acquitted,  Damages  (hall  be  recovered  by  the 
Husband  alone,  and  (ball  be  given  to  the  Huf- 
band  and  Wife,  for  the  Damage  of  the  Wife. 
J/*/l,  385,  386. 

If  a  Feme  Covert  be  acquitted  upon  Appeal, 
fta  ihall  have  Damages  againft  the  Abettor. 
2  Hob.  9%. 

Quare  Imp  edit. 

If  the  Husband  he  difturbed  to  prefent.  to 
an  Adyowfon  which  he  had  in  the  Right  of 
the  Wife,  and  dies,  the  Wife  (hall  have  a  Quare 
Impedit  of  this  Difturbance.  3  H.  5.  Qlm- 
fed  21. 

Husband  feifedof  an  Advowfon  in  the  Right 

of  his  Wife,  prefents,  and  after  hath  I  Hue,  and 

the  Wife  dies,  and  the  Church  is  void ;  the  Huf- 

|  told  ihall  not  have  Affift  of  Darrein  Prefentmenu 

becaufe 


I 
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becaufe  he  i$  in  of  another  Eft^re  than  he  pre- 
sented to  before;  for  before  he  was  feifed  in  the 
Right  of  his  Wife,  and  now  he  hath  an  Eftate 
for  Life.  Keb.  1 1 8.  A  But  if  the  Husband  after 
Itiue  had  prefented,  and  after  the  Wife  die** 
and  the  Church  is  void,  the  Husband  (ball  have 
this  Writ  of  Darrein  Preferment,  becaufe  he 
had  Inception  to  an  Eftate  for  Life  by  the  Coui*- 
tefy  by  the  firft  Frefentment,  which  is  now 
compleat. 

If  two  Copartners  be,  and  they  cannot,  a- 

gree  to  prefent,  the  eldeft  (hall  prefent ;  and  if 

,  her  Sifter  drfturbs  her,  (he  frail  have  a  Quart 

Jrnpedit  againft  ben    So  Tenant  per  Courtefy 

of  the  eldeft  (ball  prefent. 

A.  and  B.  his  Wife  prefect  to  a  Church  to 
which  they  have  no  Right,  this  gains  nothing 
to  the  Wife;  for  the  Wife  is  at  the  Will  of  the 
Husband,  and  .Prestation  is  but  Commend** 
tion,  or  the  A&of  the  Husband,  and  it  is  not 
like  to  an  Entry  into  Lands  by  them;  alit'  it  is 
when  the  Wife  hath  Right..    March*  f.  po. 

Attions  on  the  Cttfe  for  fcandaJous  Words  fpoken 
by  Baron  and  Feme  againft  Baron  and  Feme. 

There  are  many  Cafes  of  this  Nature 
in  our  Books,  which  becaufe  they  properly 
belong  to  another  Title,  I  fliall  not  take  No- 
tice of,  but  come  to  fuch  Cafes  which  more 
immediately  concern  this  Subjeft. 

Ad  ion  was  brought  in  London  for  caHing  a 
.Woman  Whore;  the  Defendant  jemoved  the 
•  Caufe  into  B.  JR.  and  the  Court  granted  a  Pro- 
cedendo to  try  it  iq  London  ;  for  by  Rolle :  We 
cannot  determine  the  Cuftom.  Style  Rep,  244. 

The  defendant's  Wife  (pake  of  the  Pkimtffr 

Wife  thefe  Words,  Thon  art  0  Thitvifi  Que** 

a  and 
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and  haft  ftolleu  my  Faggots,  innuendo*  five  Fag* 
gots  of  the  Defendant'*  and  bis  Wife*  :  It  wai 
:   rtoved  that  the  Words  are  not  aftionable  ;  for 
a  feme  Covert  hath  not  any  Goods  that  can 
be  fallen.    But  fer  Curiam :  The  A&ion  lies* 
fee  chargeth  her  with  Felony,  and  it  is  no  mat- 
ter whole    Goods  they  are.    Qto.  Jac*  600* 
Stamp  and  Ux.  verf.  White  and  Ux. 
-  If  a  Feme  Co*#rt  fcith  to  another,  Thou  haft  TbouhafifioU 
ftollen  my  Goods  j  the  other  asked^  What  Goods  I  ?<*  *r  <*•*• 
the  Wife  anfwercd,  My  Plow  and  Stuff.  .  And  gJJS 'a 
in  the  Declaration  the  Plaintiff  averred  imsuen-  Feme  Covert, 
endoy  Plow  and  Stuff  of  the  Husband :  No  Ac- 
tion lies  1  for  a  Feme  Covert  cannot  have  Goods, 
1   AoB.  Abr.  74* 

*  *£bou  haft  fought  the  Blood  of  my  Husband} 
and  waft  his  Death  $  fir  hadft  thou  been  an  bo- 
neft  Woman  hi  had  been  alive  fit  11 ;  and  avers 
in  FaBo  that  her  Husband  was  killed  :  The 
Words  are  a&ionabie.  Cm  EL  39$.  GaftreO 
and  Tovmfend. 

Toofe  his  Wife,  innuendo  the  Plaintiff,  hath 
kitted  thy  Husband,  innuendo  J*  D.  her  Huf~ 
band  lately  dead :  The  Words  were  adjudged 
ft&toaabte.    Cro.  Jac>  306.    Toofe\  Cafe.  * 

If  a  Man  faith,  A  Woman  told  me  Meg  his 
Wife  had  poifomd  Griffin  her  fir  ft  Husband  in  a 
Mefi  of  Milk  :  Meg  and  his  Wife  may  have  . 
A&ion  of  Slander  for  this,  for  otherwife  a  Man 
may  rttife  a  Slander  of  his  own  Head,  and  not 
be  punifhed.  1  Roil.  Abr.  64.  Meg  and 
Griffin. 

One  faid  of  a  Woman,  Thou  didft  pifon  thy 
Husband*  and  I  will  juflifie  it  to  thy  Face ;  Ac- 
tion lies,  though  it  is  not  faid  (be  did  it  volun- 
tarily; but  it  is  fo  intended  by  common  Accep- 
tance* but  it  muft  be  averred  that  he  was  dead 

before 
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before   the  Words  fpoken.     i  Roll.  Abu  71.  \ 
Gardner  and  Spurdance. 

If  the  Plaintiff  declare  that  the  Defendant 
fpake  thefe  Words  of  her*  Thou  art  a  villainm 
Quean,  and  a  mutdrous  Quean,  for  thou  diifi 
murder  my  Wife;  and  the  Jury  find  (be  fpake 
the  Word*  of  the  Defendant  in  the  third  Person, 
She  is  a  villainous  Quean,  &c*  This  is  a  ma- 
terial Variance,  and  cannot  be  intended  the 
fame  Words.    2  Roll.  Abu  ji6.   Bliffet**  Cafe/ 

Mrs.. Pi  wrote  a  Letter  to  one  to  poifonber 
.  .  Husband;  Afiion  lies  for  thefe  Words,  cited  iff 

Dean  and  Eaton's  Cafe.     1  Bui  ft.  201. 

WalfisV  Wife  is  thy  Whore  ;  no  Aftien  Jitf 
at  Common  Law,  but  in  Spiritual  Court:  But 
to  fay,  One  keeps  a  Bawdy  ffoufe,  is  actionable 
at  Common  Law.    Sid.  61.  WaSis's  Cafe. 

Thou  art  an  Whorei  and  I  will  throw  the 
out  of  thy  Livingi  (viz.  Copyhold,)  and  (he  was 
poffeft  of  a  Copyhold  dum  fola  &  cafta ;  it lS 
adionable.    Sid.  214.     Boy's  Cafe. 

She  is  an  Whore  and  her  Children  (innutnio 
which  (he  had  by  her  former  Husband)  are  r.  J 
Baftards ;  the  Words  are  a&ionable,  though 
the  Children  cannot  be  Baftards  in  Law,  bur  in 
Reputation  they  may,  and  it's  Lofs  of  Marriage. 
Cro.  Car.  322.  Bryan  and  Cockman. 

She  was  with  Child*  and  mifearried  at.  C  N. 
his  Houfe  :  Words  fpoken  of  a  Virgin  \  ft 
quod  fhe  lolt  Suiters,  and  was  tbreatned  by  bet 
t  ather  to  be  turned  out  of  his  Hoafe ;  but  no 
particular  Damage  aligned :  Not  aftioflaW^ 
Sid.  398.     Barnes  and  Brudlin. 

Thou  art  an  Whore-  m after*  for  thoU  haft  Id* 
with  Brown's  Wife*  and  hadji  to  do  with  *'r 
againft  a  Chair ;  per  quod,  &c.  Judgment  f* 
Quer\    Cro.Jac.  $2$.    Matthews and  Graph 
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A&*ta<M  ihd  Cafe  for  faying,  H*  bddh& 
tajfords,  andjbwld  have  kept  them.  By  wfcktv 
Difcor d  arofe  between  htai  afld  his  Wife*  and 
hey  Wo*  lilfldjr  to  bd  dltoteed?  not  ddfionatite, 
for  it  is  but  ait  Imagination  of  being  diverted, 
>*.  7^-  47J-    Barmund's  Cafe. 

iSfc  Aor  A  r  Are*  ^im ;  AflSonable  and  within 
the  Stittftd 

Wta*  <fo  jo*  jimm  *o  entertain  him,  fir  be 
tens  a  very  harjh  Man  U  bttfoMet  Wif*i  fad  * 
muld  not  alien)  her  tfectjfaries,  and  is  bf  d 
kail  Eflate  :  Pet  qued  the  Wife  refufecf  Wrt, 
Mid  the  Word*  adjudged  a&ohablb.  Sbepberdfi 
Cafe,  cited  Lift.  Rep.  ipj. 

Of  a  Woman  who  wa*  In  Communication 
of  Marriage,  ,S&*y /  a  Burften-beilyd  Quean,  and 
for  Gats  hatgdoiv*  to  her  Garters;  adjudge* 
fl&io&abie.*  Hahtefs  Ciftl  citetf  in  Bridge  anrf 
LtogHtft  Cafe    JWff.  /&#.  19?. 

ThePWitftiff  brought hef  A&ienonr  theCtfe,  Mie»f# 
for  that  the  Itefcndant  hadfclfly  and  malicidnfljr  '  WEE 
written  a  Letter  to  dne  who  w*$  about  to  awr-  2^^   ' 
ty  her,  wherein  he  had  ufed  eh*f*  Word*  Bit        ^ 
oigif  not  **  itotfiy  her,  fir  btfire  Gvdjkeis  my 
Wife;  ami  therefore  if  yeudo,  fiu  mil  live  Hi 
Adulter}  with  her,  end  yew  Gbildte*  itiift  be 
tyardt,  by  Means  Whercbf  the  Pktaciff  loft 
Ker  Marriage  3  H  Was  moved  in  Arrift  of  Jtidg- 
theiit,  that  rtiefe  Words  were  not  aftidnabfe ; 
bat  the  *hoIe  Court  of  B.  R.  rtfolvW  that? 
they  were  a&fembfo  by  Reafoti  of  the1  Word* 
Mo  &  mlifiefe  laid  in  the  Dedaratiottv  arid 

found  by  the  Jury.    SbepHird  ¥erf  Wdkemmt 

A  Fern*  Sole  brought  fcet  A&tofr  agatofr  tW 
foefeadam ;  for  thit  where*  one  Blake,  ftSfedf 
of  Laid*  10  fuch  a  Value,  fought  to  btvfc  bet  iff 
Marriage;  the  D«fehda66  (aid  ihtrbad  *  Be£ 

B  b  ttrd, 
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t#rd,  whereby  th#  Plaintiff  loft  her  Match  with 
th$&id .  iS/flfe?*  .  and  alfo  became  in  Danger  ol 
tjbfl  ^(8fute»;  And,  after  Verdift  for  the  Plaintiff 
and.  Motion  in  Arrell  of  Judgment,  the  Court; 
affiled  the  JitfJgmtpt.    2  AW.  21.  1 


J£2i*r*  Baron  and  Fetoe  tnufl  join  in  the  ABion 
or  not,  and  bow  Judgment  Jhall  be. 

Wb«re  Wife  A&ion  on  the .  Cafe  was  brought  againft  ^ 
is  found  guilty  and  hjs  \yjfe,  fpr  Words  fpoken  of  the  Plaimi 
jLmlnT  by  the  Defendant's  Wife :  Upon,  not  guilty, 
mi  againft  Verditft  was  for  the  Plaiqtiff,  and  Judgment  & 
Baron  and  ven,  and  a  Writ  of  Error  brought  *  And  this 
Feme.  Exception  was-  taken,  That  the  Verdift  found 

the  Wife  only  guilty,  and  yet  the  Judgment- 
was  given  againft  JJai;on  and  F$|ne«  Per  Glj* 
Chief  Juflice,  The  Jury  have  foimd.the  Wife 
guilty,  and  fo  the  Declaration  is  true,  and  there* 
*?  ■■:  fore  juft  CaufeofA&ion,  and  the  Judgment 
well  given.,  &^,j?v  460.  Abbot  and  Vaughan* 
'••:  .  CV  Wife  is ,  a  ^wd,  and.  keeps,  a  Bawty 

Hoqfe;:  They  join  jn :the  A<5tton,>  and  conclude: 
ad  damnum  tpfyr uw,  md  good.  Chambers  w& 
^is  W.ife  yerfr  fcpy,vM<trih  p.  2 1 2. 
.  In  Adion  againft  .Baron  aqd  Feme  if  tha 
Pla^n^ft;decl?re,  :?htt^y  Jix&tmt  of  the  Plain- 
tiff certain  fcaadabia&^Wordsy  fuck  a  Day  and 
YcsJw  5 : Jf  the£ete^»nts  pltfdjNot  grity ,  ami- 
tlje; J^^finditb^PfeisliapdiguiJtyi.and  the  Wife 
-io^gpiky,  ia  j^&fetbe  Plaintiff  flail  have 
Jycjgmentf  for  ^lt^ciygh  the  Words  by  the  Ba- 
ron and  Feme  may  not  be  jointly  fpoke,  inaf- 
much  as  they  have  two  Mouths,  and  the  Speak- 
ingjof  tfieone  iS/UQt  the  fpeaking  of  the  other, 
fo  th^t  it  ffaalL  be  f taken  that  the  Words  vert 
feycraUy  fpoken;  atjjhe  fam*  Time ; .  in  which 

Cafe  the  A&ion  cwghfenotto  be  brought*^ , 

.  both, 


Declaration* 
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both,  irrafmucfi  as  if  they  had  been  both  found 
guilty,  there  oughtto  have  been  two  Judgments, 
tae  againft  Baron  and  Feme,  and  the  other  a- 
;ainft  the  Baron  only,  which,  is  not  to  be  fuf- 
fered  upon  One  Writ  ,•  and  therefore  if  the  Plain- 
tiff bad  demurred  upon  this  Declaration,  it  had 
sot  been  good ;  *yet  when  the  Wife  is  found 
not  guilty,  there  need  not  be  but  one  Judg-  , 
mem,  vti.  againft  the  Baron;    and  for  this 
:he  Verdiift  had   made   it  good,  and  fo  the 
Plaintiff  fbaH  have  Judgment  againft  the  Baron. 
1  Roll.  Abr,  782.    So  is  Style,  p.  349.    Butcher 
and  Orchard. 

H.  ji  £/.  B.  C.  Fijbume's  Cafe.  Baron  and 
Feme  and*  their' Son  brought  A&ion  on  the 
Cafe  for  faying,  That  they  had  committed  Irea- 
fonfir  corning  vf  Money)  and  adjudged,  no  Ac- 
tion lies.  -A&ion  on  the  Cafe  for  (landerous 
Words  fpoken  by  Baron  and  Feme  lies  not,  for 
they  cannot  Ipeak  together.  Dyer  19.  Margine. 

A&ion  tor  Words  fpoken  againft  Baron  and 
Feme  for  Words  laid  to  be  fpoken  by  the  Wife  * 
Upon  not  guilty  pleaded,  a  Verdift  was  found 
fcr  the  Plaintiffs,  Quod  ipfi  non  funt  inde  culpa-  Qp<x*  ipfi 
tiles,  and  good,  and  it  is  no  Error.     3  Bulfi.  6i.  no°  JjwcbK 
Quelfi  and  Ux.  verC  Carpehter. '  pMMU^ 

In  Aftion  on  the  Cafe  againft  Baron  and  VerdiR* 
Feme  for  Words .  fpoken '  by  the  Wife :  Tha 
Baron  is  to 'be  found  not  guilty,  becaufe  no- 
ting is  faid  f o  his  Charge ;  and  if  they  are  both 
found  guilty,  as  to  the  Husband  the  Vefdiftis 
*oid,  but  good  as  to  the  Wrfe'alone.  3  Bulft.  60. 

Aftion  on  the  Cafe  by  a  Victualler  for  fay- 
ing  of  his  Wife,  She  is  a  Bawd  of  Bawds,  and  *     ^ 

*  Bawd  to  her  own  Dau$ftt}r\  and  fpecial  Da-  '  *' 

ma§e>  Quod  ad  damnum  ipforum.     1  Cro.  419. 
The  fpecial  Damage  is  only  the  Husband's,  and  Ad  damnum 
^5  Aftioti  would  .not' lie  without  the  "fpecial  ipforum. 

B  b  a  Damage, 
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Damage;  and  Judgment  was  ftayed  3  tbeyoxx 
not  tp  have  joined ;  had  the  Damage  been 
per  quod  be  loft  Consortium  of  the  Wife,  I 
could  not  join,  Frmtf  and  Lever  in  B-  C 
Kek  79 1.    Coleman  and  l/x.  verf.  HarolL 

Error  on  a  Judgment  in  C.  &  was,  Xbar  tfe 
Baron  and  Feme  fbould  recover,  and  it  was 
afligned  for  Error:  in  Br  R.  becaufe  the  Baroo 
only  is  to  have  the  Damages ;  and  yet  Ju 
ment  was  affirmed  by  the  whole  Court.  G 
$69.  ft. 45 9.  Litchfield *nd  his  Wife  verC 
houfe. 

So  Cafe  by  Baron  and  Feme  of  Words  fpo» 
ken  of  the  Plaintiff's  Wife  ad  damnum  ip/orum* 
and  Judgment  was  flayed.,  after  Verdi&  #f 
Quer .    z  Keb.  387. 

When  Judgment  is  given  againft  Baron  and 
Feme  for  Words  fpoken  by  the  Feme,    bod) 
Inmi'a*        moft  be  in  mid*    Hob.  izj. 

If  A.  a  Feme  Covert*  fpeak  fcandalom  Words 

of  B.  another  Feme  Covert ;  and  afar  the  Huf- 

band  of  B.  makes  a  Releafe  of  this  to  the  Hut* 

band  of  A.  and  after  fues  2J.  in  Court  Cbrifijan 

for  this  Defamation,  and  there  the  Releafe  of 

fUUfife.         the  Husband  of  B,  is  pleaded  ;   and  notwithi 

SwtfvDtf**  {landing  Sentence  is  given  there   for  A.  and 

*****         Cofts  taxed,  and  upon  this  an  Appeal  ;  yet  no 

Prohibition  lies  a?  t,oj  tHis  Matter,  becauie  there 

they  have  Jurifdi&JLoi}  of  the  Gaufe,  and  alio  of 

tkq  Manner  of  Prdpe.edjpg :  Bun  a  Prohibition 

lies  aa  to  the  CqHs^  for  the  Cofts  (hail  go  tohec 

Husband)  who  had  made  the  Releafe.    %  Roll* 

Af>r*  $oi.     Pjerry.dpd- Hubbard. 

The;  Wife  fne?  in  Court  Chrijlia^  for  a  De- 

fVbere  the      fapwtion,  (as  (he  rpay  fue  Sole  there)  and  the 

Wife  may  fue  Husband  apid  the  ©the*  refer  themfelves  to  the 

*k  .       .-    Award,  of  J.>'S.  who  makes  an  Award;   and 

.      this  is  pleaded  in,  Court  Chhfiiatiy  and  not  ak 

lowed ; 
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lowed;  yet  a  Prohibition  was  denied,  becaufc 
this  Suit  is  only  to  reflfore  her  to  her  Fame, 
which  the  Husband  cannot  hinder.  2  Roll.  Air. 
501.  Pannell  and  Watford ;  and  fo  is  Motam's 
Cafe  there,  where  the  Wife,  after  fyvorce  can/a 
Adulterii  a  Menfa  &  thoro,  foes  for  Defamation. 

Aftion  for  Words  againft  Baron  and  Feme,  q^  jpg 
Defendant  pleads  quod  iffl  non  funt  culpabrles,  non  funt  cul- 
and  found  pro  Quer*.  Moved  in  Arreft  of  Judg-  pabiles. 
■nent,  becaufe  Iffue  was  not  well  joined;  for  be- 
ing for  Words  fpoken  by  the  Wife,  it  ought  to 
be  quod  ipfa  non  eft  culpabilis ;  Sed  non  alloca- 
tur ;  for  the  Baron  and  Feme  are  charged  as  fbr 
the  Wrong  of  the  Wife.  Cro.  Car.  417.  Needier 
againft  Sywel  and  his  Wife. 
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AEtions  againft  Baron  and  Feme.  Trover,  Deltt 
TreftafS)  dtfions  on  the  Cafe,  Waftey  Cow, 
nant>  Account,  Audita  Querela,  with  the  Man- 
ner of  Declaring  and  Pleading  in  eqch  Action. 
AEiions  againft  Baron  and  Feme  by  reafon  of 
Offences  againft  a  Statute.  Information  a- 
gainft  Baron  and  Feme  for  the  Recufanq  of 
the  Wife  by  the  Stat,  i  Eiiz.  e^  25  Eliz.  /» 
what  AEiions  the  Husband jh all  be  cbargedaf 
ter  the  Death  of  the  Wife.  Where  the  Default 
of  the  Wife  Jhall  be  the  Default,  cf  the  Huf 
bandy  and  econtra*  Where  the  Wife  jhd  k 
received  upon  the  Husband's  Default.  Way* 
of  Law  by  Baron  and  Feme.  In  what  Caftt 
the  Husband  Jhall  appear y  and  be  compelled  to 
put  in  Bail  for  his  Wife  or  not.  Of  Baron 
and  Feme  being  fued  to  the  Outlawry,  andhm 
the  Entry  Jhall  be. 

Trover. 

Trover  by  the  ^Tp  Rover  by  the  Feme,  and  Converfioa  by 
CoZlrfaa-  *.  the  Baron  and  Feme.  The  Aftion  muft 
g^BarZ  bc  brought  againft  them  both.  1  Leon.p*1}** 
and  Feme.  'and  not  againft  the  Baron  only,  for  the  Action 
9  doth  found  in  Trefpafs;  and  it  is  notliketo De- 

tinue, for  upon  Detainer  by  the  Wife,  the  Acti- 
on lies  againft  the  Baron  only.  Marfis  Cafe. 
Whether  the  Whether  and  how  the  Wife  may  be  6id  to 
Wife  may  he  convert  Goods,  hath  been  a  Queftion  io  our 
f*M  to  convert  Books.  Mich.  >  Jac.  Trover  was  brought  1- 
Gooitm  gamft  Baron  and  Feme,  and  Plaintiff  declares  be 

wa«  poffeft  of  divers  Goods  in  Specie  until  fucn  , 
a  Day,  and  loft  them,  which  came  to  the  Pof- 

feffion  of  both  the  Defendants,  and  tbey  c°n\ 

vertea 
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terted  them  ad  damnum,  &i:'~  Attd upoA -tide 
guilty   p'teaded,  .found  pro  Que*.    E*cfeptk>» 
fcras  taken  to  the  Dtcforitibfi,    bfcfbtehhe 
Converfion  i*  laid  to  the  Charge  6f  th#  Wife 
39  welt  as  to  the  Charge  of  the  Husband;  /  and 
Feme  Coveft  may  not  convert  Goods; 'bbt  it 
fcaJl  be  faid  the  Converfion^ly  of  tile  Hut 
bandy  forafmuch  as  (be  canh<rt  have  Property; 
but  aH  is*  in  the  Husband.    To  which  It  was 
anfwered  by  Tefoerton,  That  thjis  ~A£bioft  i*  not 
grounded 'ia  ah?  Property  fitppofed  toi  brin'the 
Defendants,  :tnk  upon  the  roneftkm  only/;  aridl 
the  Pointof  the  Aftion  is  the  Converfion,  which' 
kf  a  Tort  with  which  a  Feme  Covert  m*y  A^ell 
be  charged,  as  well  as  Che  may  be  charged  tfdth 
a  Trefpafs,    or  a   DiffeMm  committed. "  And 
if  a  Feme  GoVert  take  my  Sheep  and  eiat* 
them,  or  other  Goods,  and  cohvert  thenar 
ftall  well  have  this  Aftion  agairtft  Barort  atid 
F^me;  and  fuppofe  the  Conversion  in  the  Wife 
oftly,  (viz.)  the  Tort    Bat  Baron  and  feme 
toy  not  have  Action  of  Trover,  and  fuppofe 
the  Pofleffion  in  them  both)  for  the  LaWtranP 
fets  all  in  Point  of  Ownership  to  the  Husband : 
Quodfuit  cbncejfum  per  Curiam.    But  this  fefemr 
not  to  be  Law  j  *>r  in  Bmywd  Neve's  Cafe, 
iojac.  i.    Oro\  Jdc.  66i\  an  A&ion  lie*  ABt« 
J  againft.  Bar<m  and  Fefne  for  converting  G&blkr* 
to  their  Ufes,  for  it  is  the  Converfion  of  thai 
Husband  only,  and  they  a**  ^>ft]y  td  his  Ufe; 
^d  although  thay;  may  be  thajged-with  a- jofttl 
j  Battery  or  Imprifoomenty •  fefc  4e*c*tuiot  be*i(o> 
f»  Goods  eotiyeited;  and  the  Judgment  tbatt( 
Mt'be  reverfed  qmadtte  Wife- 

'  'And  yet  itf  Rhemes  and  «S*rt^/«  Cafe,  >C*#.'<Co»verjhn  *d 
C*  254/  Ttevfcr  was  brought  agataft  Baipefflnufum  ipfo- 
N  Feme  fort«to|i*arfftn .-*}  Aaai*  and  *€tfle*um- 
tfvfim  ipjkium  s    0* not '$aiky*   both-  ate* 

Bb  4  found 
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fcund  guiky,  and  Damgei  a&flhd«:  Jc  v 
sored  jo  Arreft  of  Judgment,  JAftt  the  A€ 
on  lie*  not  againft  Baron  and  Feme  jointly  fb 
Gowerium  to  their  yfe  during  th*  Covert  we 
lor  when  they  jpia  it  i*  tbe  A#  of  the 
tend  ;oply,  and  tbe  Feme  cannst  convert 
ber  *W0  Ufe :  fti*  A&on  of  Trover  wjtJJ 
for.  Convcifiori  by  the  Feme  before  Coverture* 
or  by  the  Feme  oply  .dutiog  the  Cvrmum*  tef 
flie  may  dp  a  Ttr*  (blely,  and  tb«  EfcfbaJHi: 
flail  be  joined  Wfth  her,  but  npt  where  flw? 
joins  with  her  Husband;  and  Jvd&nent  waa 
giyen .  f<?r  the  Defendant.    C^.  Gin  *  j  4- 

Trpver  was  brought  againft  Barw  esd  Feme, 
a**)  that  they  eQny&f ted  tbetft  */  *t/*ti*  ipfotum 
and  for  that  Caufe  Judgmcjit  va*  reverted;  fot 
a  Ferne  Covert  cfupo*  waftttuto  tb*  Ufe  of 
tbe  Feme,  but  all  U  daw  to  tfo&  ,Ufc  of  tbf 
Husband*  Cr*.  C#r.  494.  /Vrrr  and  £'&'» 
tfcwgb  it  waa.alkdg'd  in  tab  £af*.  i;Kr#« 
j j.  when  it  was  idufitm  $voftim>cqmr*THm> 
that  fraprium  might  be  applied  junto  Wfeaf 
tbe  Hiubaad  only;  aM  fo  k  had  ham*  nd  at/m* 
fitm*  But  #*•  Of*im!  Nakher  had  bem 
gppd ;  fo  wa$  GWfr/ft  Cafe,  #j/#  136  And  it 
Mfc*  prayed  that  Jiidgmtpt  he  «u?  red*  jwd  y*e^ 

r#»/  »*/  taPia  fet  hHkm ;  for  if  it  be.  f  wd  def: 

egtrivd*  fin?  dit>  the  PlaHttitf  could  net  haw? 
bright  Aftien  *& iwfe. 
,  Troyer  waf  brought  a#)in$  frypn  and  F*me 
fopPffaj!  ***  Tnwrtr*0  be  bptoth,  and  tbe 
Q>n  ?erfipo  by  tbe  J6yne  poiy„  The  Etefepdm** 
Quod  ipfi     plk*d  |W  d  f#!/?;«ai*  ^/iMtt,  ipdtxuipakite  •*  After 

nonfunccul-  Verdift  ^ro  Qua?  Judgment  up afc  flayed,  in  <** 

pabilpi.       much  ai  tbe  Ptiptawtioft  doth  opt  charge  the 

Husband  wijb  aty  Tor**  tw^y  the  Wife, 
tbe  Jflue  Qught,  tt>  fave  be  ******  $/*  m  ;#£. 
r«dt  wte4bi(i*>lv§r^Et<  68^  *<&«  fnd  fi^M 
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veil  ;  and  fo  a  Kipfader  was  awarded '  after 
Verdift. 

If  the  Wife  take  Corn  and  make  Bread,  and 
tat  the  Bread,  this  is  the  Troverand  Converfi* 
to  of  the  Husband ;  (o  if  (he  J>uys  Cloaths, 
and  makes  a  Garment  and  wears  it,  the  Baron 
and  Feme  fltall  be  charged  in  Trover  and  Con- 
verfion.    Shi- 1  rf;  . •  •  *~  .      ' 

Trover  againft  Baron  and  feme  of  the  T  ro- 
tor of  the  Wife,  and  Converfiob  of  the  Wile 
during  the  Coverture,  The  Defendants  plead* 
cd  not  guilty,*  and  found  againft  them.  The  Jntgmm* 
Judgment  was,  Thar  the  Feint  Jit  in  mifericor* 
iia\  where  it  ought  to  be  that  the  Baron  and 
Feaie^v*  in  mifericardia  •  for  foe  cannot  pay 
it  without  her  Husband  :  And' it  was  erroneous 
alb,  becauft  the  Baron,  pleads  ^with  the  Wife, 
and  does  not  confefs  the  Adforc,  for  that  it 
the  Caufe  of  the  mifericordia.  Aifo  the  ufbal 
Gourfe  is  in  Afisons  againft  Baron  and  Feme 
for  Trefpafs  done  by  the  Feme  daring  tfje  Co-* 
Ycrtofe,  if  tfaey  ise  thereof  convi&ed,  to  have 
the  judgment  ideb  capiantur  iz&ink  both  ;  yes 
this  is  no  Offence  againft  the  Baron  himfetf  r 
And  by  all  the  Gerks  this  is  their  Courfe.  O0, 
Jac.  $.  Weed  and  bis  Wife  verf.  Dr.  Sutclif. 

Debt. 

Baron  and  Feihe  cannot  be  joined  in  one  0#/f«««f 
A&ion  of  Debt  againft  them  fef  feveral  Con-  ContraBsy  tU 
trads,  the  one  made  by  the  Wife  dumfola,  the  c™  »**h 
other  by  the  Husband,  as  was  RemeU  and  Gray'%  '^{l*™ 
Cafe,    Revtll  brought  Adicn  of  Debt  izz'wfr  th,r\y  thi 
Gray  and  his  Wife  for  3  /.  i8r.  and  declared  Riband. 
fef  %9$:  upon  the  Wife's  Contract  dtmfola 
faitf  and  fbe  of het  jp  s.  upon  an  Infimul  citn- 
^iftxunt  With  iSp*j  the  Ht^baod:  Afeerlflue 

joined, 
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beat  the  Plaintiff,  or  the  Mare  of  the  Plaintiff; 
and  on  not  guihy,  the  Jury  found  the  Fem$ 
only  did  the  Battery,  and  not  the  Husband: 
This  Verdift  was  there  faid  to  be  againft  tb$ 
Plaintiff;  for  now  it  appears  the  A&ion  of  die 
Plaintiff  to  be  faux,  for  the  Husband  {ball  be 
joined  in  ftich  Cafe  but  for  Conformity,  and 
'  there  is  a  fpecial  Writ  in  the  Rcgifter  to  fuch 
Porpofe.    And  it  is  not  like  to  a  Battery  chargM 
upon  y.D.  and  G.  S.  for  there  one  may  be 
found  guilty,  and  the  other  acquitted,  and  good ; 
for  thefe  are  in  Lawfeveral  Trefpafles:  But  the 
Court  in  the  principal  Cafe  gave  Judgment  pro 
Quer9  and  faid  that  in  Telverton  was  a  firange 
Opinion.  iVent.y}.  But  A ftion  of  A  (fault  and 
Battery  for  beating  the  Baron  and  Feme,  upon 
Not  guilty  pleaded,  the  Defendant  was  found 
guilty  of  beating  the  Wife  only,  and  nothing 
was  found  concerning  the  Battery  of  the  Ba- 
ron.    Per  Curiam  :  If  non  tut  had  been  found 
as  to  the  Husband,  it  had  been  well ;  but  hero 
is  a  non  Liquet  3$  to  him,  vide  10  Co.  130.  *• 
and  took  a  ©iverfity  between  their  being  Plain- 
tiffs and  Defendants ;  for  if  there  be  a  Mmafce  as 
to  one  of  the  Defendants,  it  may  be  well ;  as 
in  Aftion  on  the  Cafe  brought  againft  Baron 
and  Feme  for  Words  fpoken  fey  them  both,  and 
the  Baron  be  found  not  guilty,  and  the  Wife 
"•    gtrilty,  it  is  well/  B[ut  afterwards  it  was  he'd  a 
YetdiB  void,    void  Verdift,  becaufe  one  Part  of  the  iflue  was 
'  found,  as  1  Irift.  S27.  and  there  is  noDifcon- 
tmuance,  for  th$  Whole  is  continued ;  and  by 
Ch.  Baron  Bridgman,  Venire  de  novo  awarded* 
jfyrd.  166.  RocheB  and  hi*  Wife  againft  Stedk 
and  his  Wife. 
The  Wtfe can-      ?n  Battery  agatoft  Baron  arid  Feme,  the  fym 
pot  plead  hy     ran  pleads  getie^afty  Not  guilty ;  and  the  Baron 
h'feif*  ainj  Feme,  quoad  th?  Wounding,  plead  Not 

guilty* 
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fluUty,  add  quoad  the  Battery,  the  Wife  pkadl 
^  Juftificatiotv  Ej  hoc  par  at  a  eft  nnfificare* 
where  it  ought  to,  be  perati  fum.  Cra.  C*n 
$94.  Wathnjon  and  burner,  in  fuch  Cafe.  Cro* 
jac.  25.9.  Watfon  and  Thorne ;  the  Baron  jufli- 
fied,  for  that  the  Plaintiff  alia ul ted  his  Wife, 
io  Aid  of  whom,  &c.  the  Feihe  juftifies  by  ' 
herfelf*  and  pleads  jm  affmdt  dtmefne*  Plftki* 
tiff  replies,  1)4  injuria  fua,  propria  abfaye  tali 
canfa ;  a&d  both  iffttes  found  foe  the  Plaintiff* 
sad  intke  Damages.  Per  Curiam:  It  is  ill,  for 
the  Wife  by  berfeJf  cannot  plead ;  and  the  Da- 
mages being  intirely  afiefled,  all  was  ill. 

A  (fault  and  Battery  by  Baron  and  Feme  againft 
Baron  and  Feme,  for  Battcfry  of  the  Plaintiff's 
Wife :  Upon  Not  guilty  pleaded,  it  was  found 
the  Bsjrou  was  not  guilty,  and  the  Wife  was 
only  guilty ;  and  the  Judgment  was  quod  Ca~  Quod  Capi' 
fiantur,  and  gdod.  Cro.  203.  Hales  and  White.    *ntur- 
,  Jrefpafs  ^vw  frroogbt  for  mean  Profitsi    The  Tnftaft  far 
Count  was  againft  Baron  and  Feme  for  Trefpafs  m**»  troftu 
4ooe  cum  averih  fuisy  and  faith  nor  whether 
they  were  their.  Beafta  after,  or  hers  before  Go*  - 
vetttire.    Per  Curiam:  It:  is  good  enough  afret      s 
%  Verdaft  •>  far  (he  may  be  Exqpmrix,  and  fatyjr 
Marriage  they  may  be  bis  Goods,  but  then  the 
Afiiops  fliould  have  been  feveraly  according  to 
fbdr  feveraji  Capacities:  And. if  the  Goods  of 
an  Executrix,  after  taking  Husband, .  be  ftolc, 
the  Indidmcnt  mufl  be  of  taking  his  Goods. 
1  Keb.  944.  CoBingvmd  and  Bijhop. 

Note ;  In  Tranf  ad  novum  ajjignac  Def.pla- 
mat  Liberkm  TenenteHtum  ipjhts  DefendenthtT 
&  Ux,  ejuff  in- jure i  &c*  Ad  quod  epnr'  dicit 
f*od  ipje  fait  feifims  quoufq;  diffeit'  per  U.  Bu* 
w«  ad.  ufumUx.  per  quod  far'  feifk?  per  differ* 
finam  &  quod  fcffeife*  rueutery  &  Trejp.  nul 
JteurJl  mefttWM&u  dt  AgutmUt  del  Feme  ah 

dijfei* 
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diffeim  Qu*.  C&r  fritter  de  eftr anger.  Def?  men- 
teyne  fon  Frehold  &  traverfe  le  iijfeijin.  •  Ex 
Manufcripto  Mri  Brownloe:  ' 

AElion  on  the  Cafe.     Vide  Words. 

For  negRgent       .  A&ion  on  the  Cafe  doth  not  lie  againft  Baron 
keeping  of Fare.  amj  Feme  for  negligent  keeping  of  Fire  in  their 

Houfe,  by  which  the  Houfeof  the  Plaintiff  was 
burnt;  for  this  A&ion  lies,  by  the  Cuftom  of 
the  Realm,  againft  Patremfamilias,  and  hot 
againft  a  Servant,  or  a  Feme  Covert,  who  is-ki. 
the  Nature  of  a  Servant.  I  Roll.  Air.  2.  Shel- 
ley* Cafe. 

Feme  Covert,  and  another  at  her  Requeft,  are 
bound  in  a  Bond  for  the  Debt  of  a  Feme  Covert, 
and  after  the  Death- of  her  Husband  flbe  had 
affumed  to  fave  the  other  harmlefs  againft  that 
Bond;  this  AJfutHpJit  (hall  not  bind  the  Wife. 
Godb.  138.  in  Barton  and  Edmoncts  Cafe.   A  li- 
ter \r\  Cafe  of  an  Infant. 
Feme  Covert        A&ion  on  the  Cafe  brought  againft  Baron  and 
affirming  her-  Feme ;  becaufe  the  Wife  affirmed  herfelf  to  be  a 
feif  to  be  a      Feme  Sole,  to  intke  the  Plaintiff  to  marry  her  ; 
fent€  SoU>to  A&ion  lies  not  againft  Baron  and  Feme,  becaufe 

intue  to  Mar-  fc  j$  Fdony  .  aRd  a„  the  Q^^  of  this  Js  |h^ 

Contra&and  Communication  of  the  Wife,  which 
cannot  bind  her  Husband*  Sid.  3)5.  Coo)er  and 
Witham  and  his  Wife,  t 

*  «  * 

Wafie. 

'  Wafte  lies  not  againft  the  Husband  for  Wafie 
committed  by  him  in  the  Time  of  his  Wife. 
Feme  Tenant  for  Life  takes  the  Defendant  to 
Husband,  who  committed  Wafte,  and  his  Wife 
died,  and  A&ion  was  brought,  and  it  was  not 
brought  in  the  Tenet ,  nor  the  Tenuit ;  and  there* 
4  for* 


riagi. 
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fore  the  Writ  of  Wafte  knot  good,  be  cade  it 

is  variant  from  the  Regifter*   for  k  ought  to 

have  beeh  the  one  way ;  and  to  make  his  Count  Writ  ant 

fpecUl,  and  the  Form  of  the  Count  was  ill,  be-  &unU 

caufe  the  Writ  fuppofeth  that  the  Baron  fecit 

vaflum ;  whereas  the  Baron  being  charged  as 

Tenant  iti.the  Right  of  his  Wife,  rheWrit  ought 

to  have  been  fecerunt  vaflum.    And  the  Court 

was  of  Opinion,  that  the  Writ  lies  not  againft 

the  Baron  for  Wafte  committed  by  him  in  the 

Time  of  his  Wife  ;  for  he  is  to  be  charged  by 

Reafon  of  his  Wife,  and  jointly  with  her,  and 

fbc  being  dead,  the  Adtion  is  gone;   for  it  is 

but  a  perfonal  Wtong  done  by  her,  t ho*  the  Pro- 

thonotaries  informed  the  Court  that  fuch  A&ion 

had  been  brought  againft  the  Baron,  and  the 

Writ  was  quod  tenuit  in  jure  Uxoris,  which 

the  Court  marvelled  at.     Cro.  Eliz,.  $57.   and 

fo  1  Inft.  54.    Baron  feifed  for  Life  of  the  Wife,  Baron  feifed 

and  in  the  Right  of  the  Wife,  doth  wafte,  and  «■  #**'  */ 

after  the  Wife  dies,  no  Adion  of  Wafte  Kes'*™'*^ 

againft  the  Husband  in  the  Tenuity  for  that  he  fJ^anTh* 

was  feifed  but  in  the  Right  of  his  Wife,  and  jballnot  t* 

the  Freehold  was  bis  Wife's.   But  if  Baron,  pot  charged. 

fed  for  Years  in  the  Right  of  his  Wife,  doth 

wafte,  and  the  Wife  dies,  Aftion  of  Wafte  lies 

againft  the  Husband,  for  that  the  Law  gives 

the  Term  to  him.  .  5  Co.  75*  b. 

A  Leafe  for  Life  h  made  to  A.  the  Remain- 
der to  a  Feme  Sole  for  Years,  they  intermarry, 
Wafte  is  committed,  Leffor  brings  Aftion  of 
Wafte ;  he  (ball  recover  as  well  the  Eftate  for 
life,  as  for  Years.    2  Leon.  p.  7. 

If  a  Woman,  while  fhe  is  Sole,  commits  Wafte,  FemeSoUcom- 
and  marries,  the  Writ  fhall  be,  that  the  Woman,  miti  Wafte* 
while  fhe  was  Sole,  committed  the  Wafte.  "nd  then  mar~ 

Tie  1* 

A  Man  gives  Land  to  his  Wife  during  the 
Minority  of  his  Son,  on  Condition  that  Jhe  (ball  * 

not 
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tttt  make  Wkfl*  j  fee  ttfktf  Husband,  Who  con^ 
taks  Wade ;  this  is  ho  B&aehr  Zoic*  a<*  in 
tPfeWs  Cafe,  *  £***.  $  5 .  Mb  and  Primr. 

If  a  Man  have  lAnd  itt  the  Kight  df  hi* 
Wife,  and  commit*  Waft**  afed  the  Womafr 
dies,  no  A&ton  df  Wafte  lite  againft  the  Hiif- 
band  after  the  Dttfh  of  the  Wife  x  BraW. 
4*8,23$. 

Baron  and  JPeeW  fb*&  be  pHw&cd  in  Wafte 
for  Wafte  mjde  by  a  Strange^.    1  ltifl.  54,  & 

FemevLeflW  for  lifd  taketfc  Hosbatid,  the 
Husband  docb  Wafte,  the  Wifedieth,  theHuf- 
band  foal  I  not  be  ptinifeed  by  this  Law  bf 
5t«t>Gtou*,    Gfottcejkr>  cap;  5.  for  the  Wands  be  home  que 
**P*  J*  *  w»r,  &t.  fur  tie ;  and  the  Bared  held  not  fot 

Life,  for  be  was  feifed  in  the  Right  of  b» 
Wife,  and  the  Eftate  was  in  bid  Wife.  a  lift* 
3Pi- 

If  Feme  Leffee  for  Life  takes  Husband,  who 
doth  Wafte,  A&ion  lies  againft  thetft  both,  33 
H.  6.  31.     *7  £</.  3.  68.  b. 

If  Feme  Leffee  for  Life  tak&  Baron,  who 
,  commits  Wafte,  and  dies,  Aftioti  of  Wafte"  Hee 
againft  the  Wife  for  this. 

» 

•  C$vendHf*>  • 

r 

Upon  a  Warranty  in  v  Fia«  ;/i»r  €oncefitt 
Vi<J«  fupf  a-,  J>d»  /fr/eV  Gafe,  a  £10*4  1 77. 

•  i 

m  •  <  -  I  *  *    .  -  / 

Acsoifat. 

Aftion  of  Account  was :  brought  *gmift'*i 
Feme  Covert  Adaiiniftratri  a  aim!  her  HusbaAd 
in  B.C.  and  Judgment  given  agifnft  the  De* 
fendant*  quod  ampment.    ThdFeme  diesr*  add 
the  Baron  brings  a- Writ. *fEriw  in  RR.to 

rmrfe  this  Judgment,   frr  Qur:  This!  WiSr. 
4  of 
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of  Error  lie*  not,  becaufe  tBe  Record  canity  be 
removed  by  it,  ifor  that  would  difturb  the  Pro- 
ceedings in  the  Common  Pleas,  and  the  Party 
would  have  no  Fruit  of  his  Suit  if  the  Record 
were  removed,  nor  any  Remedy  to  recover  the 
•Arrears  due  to  him ;  yet  the  Original  is  deter- 
mined by  the  Judgment  given  quod  competent* 
and  a  Scire  foe  lies  by  the  Executor,  as  the  Cafe 
here  is.    Style  ipo.  Sfittle-houfe  Cafe. 

Audita  Querela. 

liaron  and  Feme  fue  Execution  after  a  Defea- 
fance :  On  a  Statute  made  to  Baron  and  Feme,  ' 

Audita  Querela  fhould  be  brought;  againft  both, 
i  Roll.  Abr.-$\i.  although  the  Defeafance  be 
void  as  to  the  Wife ;  for  the  Aftion  is  in  lieu 
of  an  Anfwer  to  the  Execution  which  is  fued 
by  both,  and  it  is  all  one  as  if  the  Baron  alone 
had  made  the  Defeafance,  which  fhould  be  a 
Sufficient  Difcharge.    1x^.4.8.^. 

A&ions  againft  Baron  and  Feme  upon  Offence} 
againft  a  Statute.    Vide  Offences.  , 

Information  for  Recufancy* 

The  Baron  is  not  to  be  joined  Where  Fine 
and  Imprisonment  is  to  Be ;  but  on  the  Statute 
of  Recufancy,  or  keeping  Ale-houfes,  the  Huf- 
band  muft  pay  the  Fine,  therefore  mufi  join, 
for  it  cannot  be  levy'd  on  her,  though  file  com- 
mit the  FaUlt.    2  Kd.^6S. 

Information  ties  againft  Baron  and  Feme  for 
the  Recufancy  of  the  Wife,  to  recover  20  J.  the 
Month,  by  the  Stat,  of  Elm.  And  the  Stat.  7 

?'ac.  cap.  6.  doth  not  alter  any  of  the  former 
aws,  but  prfcfcribes,  that  a  Feme  Covert  Keen* 


£fe 


.  .... 

ffoHfelfeg  -cotrvr&cd,  if  (he  after1  twee  Months 
tk>  toot  conform  heifetf,  fte  (ball'  be  committed 
to-fhfon;  nnfefe  titer  Htisbatid  prill  ^>ty  10  /.  for 
fcvtfy  Month  thjfc  ihfe  ihall  bebut  of  Prifon,  and 
Ik*  cohfpritfsd:;  -The  Wei  bft  "ftttord  is,  25* 
fr*&  J.;C.  *&  fclagdatene  wiktttt?  Tit  pr&£ 
*fogdijene  ditto  '•'"'■- 


Docket  otherirafe,  "aiid  it  was*  amfended'.  Crd. 
5Ftfc.  529.  Parker  and  Sir  ^f.  Curfons  Cafe.  The 
Queftion  in  Port*  and  Wfetlfc  Cafe,  Cro.  ^c. 
480.  was,  ^Whether  a  Feme  Covert  being  con- 
VJSWd  by  ItidiftttfeWt  at  tie  King*s  Suit,  be  liable 
<to  tlhe  Strft  of  tos  ljhfqnncfr,  tipprf  ttie  Stat.  23 
JS&te.  after  fteYeat  that  ftre  was  eonvifted? 
f^*,  for  it  Was^rtfct;  determine.  - 
4  Tt  fs  r^dlved/That  t]ie  Husband  j*  liable  to 
kW  Ptnklty  ofzitttiz,.  cdfiu  .of  20 1,  per 
WomK,Yhbflg&  He%imfdf  t>e  xfo  Eefctffant.    3 

If  Barort  abd^etw  be  ftea  1n  Debt  for  the 
Recufancy  of  the  Wife,  both  muft  appear,  or 

A  Feme  Go*drt  affirms  ^fce^Sc^le,  and  indu- 
ceth  J.  S.  to  marry  her ;  bo  Adipn  lies  againft 

theHusbartd.  ^  i'^teb.^49.         { '*  k 

Stat.  }  Eli*.      Feme  Coyert  is  within  the  Stat.  1  £/*&.  and 

&  **.~~v*  *ht  Stst;*6fLSrE/&.,  refer*  'tio  rthe  firft,  .and 

Iherdbrtra Ftfnfc  Covert  fs  Jfe/»j'Stat.  23,  and 

lfhWefore*ft^ftal!;rf6rfeTt;forlfe^ei,y Wbrith  20  /. 

<2ttd  Wfc' ntif?btiiqi*v4x?&  by  ^formation  a- 

'$m  Bah«t<4tia  4^fc,  a?  j/as  feT<*lv'd  3  5  Etiz. 

at  Rujfehhoufe,  by.^geW^^ord^Chancellorj 

*pcf  ;£H  the "jfifftlcesr; Jborttifete  it  Was  refoJved, 

tf  Femt  he  in-  *lfh  >Feme-  &&trt}  £5  ipdfta'eci  for  this  at  the 

iUM  fa*    \kj^ $uit;:*ke  Htfitfend  ftafi  hpt  J*  charged, 

^7Aa^^kh^  ^  *t-httty  to  tbe  Judgment';  for 

«ffcrf4f£«rfJ^^*€ine  tt  indiAfedfor  any  Thing,  (he  Hut 

*  *-'•"  -  -  baod 
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&>and  &att  pay  nothing,  becaufe  he  i$  opt  Party 
to  the  Judgment  •  but  other  wife  it  is  fojr  Ac- 
tions of  fitittery,  and  for  Words,  becaufe  the 
-Husband  there  is  Party  to  the  Judgment; 
(6  it  is  alio  where  the  Informer  informs,  and 

f     •  ft*  9  *  r  % 

•this  was  the  Caufe  of  making  the  Stat,  of  3  j 
Elit*.  by  tyhich  Statute  the  King  may  Jiavp 
A  ft  ion  of  Debt,  and  fo  recover  the  Pejiajtv 
againft  the  Husband.  1  RoJI.  Rep.  pj.  Dr.  Foffiers 
Cafe.      *        . 

By  the  5  Jac.  1.   cap.  5.    no  Perfon,  wfcbfe  Bu&axdtf  0 
Wife  is  t  tPopiifb  Recufenit  Convift,  fhalf  exer-  ?op#  foc»- 
fcife  any  pufclick  Office  by  himfelf  or  Oqputy,  Aff '**f » 
unlefs  he  with  his  Children  and  Servants  repair  JS* 
to  Church,  and  receive  the  Sacrament  at  luch 
Times  as  by  Law  are  limited. 

Every  Woman  being  a  Popifli  Reculant  Con-  Feme Recufant 
vift,  (whofe  Husband  is  not)  which  (ball  not  0mJBJmM 
go  to  Church,  and  receive  the  Sacrament,  as  JjL^^Si^ 
the  Law  requires,  by  the  Space  of  one  whole  n\fir#Tixtp 
Year  next  before  the  Death  of  fiich  Husband,  her  H*sband9 
is  difabled  to  be  Executrix  or  Adminiftratrijc  or  have  any 
of  her  Husband,  or  to   demand    any    Part  %*"*?*?} 
of  her  Husband's  Goods  or  Chattels;  ^d  »1- SftST 
fo  (hall  forfeit  two  Thir4s  of  her  Jointure  0}0jberPouxr* 
Dower. 

A  Popifli  Recufant  Convift,  who  is  fliarry'd  Recufant  Cm- 
otherwife  than  in  open  Church,  and  by  a  Jaw-  vl&  marry* 
fulMinifter,  according  to  the  Church  ^^Hm^^%xtMr 
land*  (hall  not  be  Tenant  by  the  Cc\urt$fy :  \£l£au  n% 
The  Woman  marry'd  otherwife  than  as  afore-  he  Tenant  by 
•faid,  is  difabled  to  enjoy  her  Dower,   Join-  the  Courtefy. 
s  ture,  Widow's  Eftate,  or  any  of  her  Husband's  TbeFemefiaH 

Goods.  %^ZtZ 

Where  the  Map  cannot  be  Tenant  \>y  the  p^*' 
Courtefy,  he  Jhall  forfeit  100/. 

'Cc»  By 


3W  , '  Of  Actions,  &c.    CL  XXVM- 

Ttrm  CtmUt  By  7  jf ac  i .  cap.  6.  A  marry'd  Woman  being 
■*  ^jfcj**  a  Poptfh  Recufant  Convift,  who  (hall  not,  with- 
in <W-  io  ""•  Month$  Timc  aftcr  her  Conviaion, 
rivs  *  Unm-  conform,  repair  to  Church,  and  receive  the  Sa- 
tmmduPri-  cramebt,  (hall  be  committed  to  Prifon,  and 
f**-  there  remain ;  unlets  the  Husband  (hall  pay  to  the 

King  io  /.  a  Mbnth,  or  a  third  Part  of  the  year- 
ly Value  of  his  Lands,  at  the  E  left  ion  of  the 
Husband. 
Terfi*  marry-  By  i  &  i  IV.  &  M.  Sejf.  2.  cap,  2.  Every 
ing  m  td^i/h  Perfon  who  (hall  marry  a  Papift,  is  excluded  and 
Jb*ti  not  enjof  roa<Je  for  ever  incapable  to  inherit,  poffefs  or 
tht&twn.      cn.oy  tfac  Crown  of  this  Realm.    And  in  foch 

Cafe,  the  People  are  thereby  abfolvcd  from  their 
Allegiance. 

In  what  A&ions  Husband  flail  be  charged  dfter 
the  Death  of  the  Wife>  or  mt. 

1  Roll.  Rep.      If  Feme  Leflee  for  Life,  rendring  Rent,  taka$ 

35xi  352*       Husband,  and  dies,  the  Husband  (ball  be  charged 

in  Adion  of  Debt  for  Rent  incurred  during  the 

Coverture,  becaufe  he  took  the  Profits  out  of 

which  the  Rent  iflued.     10  H.  6. 11. 

If  a  Woman  be  indebted  to  another,  and 
takes  Husband,  and  dies:  the  Husband  (hail 
not  be  charged  in  Debt  for  this  after  the  Death 
of  the  Wife,  becaufe  it  was  but  a  Chofe  in  Action. 
I0H.6.  10,12.  20  H.  5.  22.  b. 
If  Feme  Leflee  for  Life  takes  Husband,  and 
'    '  dies,  the  Husband  (hall  not  be  charged  for  this 

during  the  Coverture,  for  he  was  never  Leflee. 
5  Co.  Foliamtfs  Cafe.  *  . 

If  A.  take  J3.  Executrix  to  Wife,  againft 
whom  Aftion  of  Debt  is  afterwards  brought  as 
Executors,  and  Judgment  given  againft  them  to 
recover  de  bonis  leflatoris ;  and  upon  this  a 
f&erifac9  iffues  to  levy  the  Debt  and  Damages ; 

and 
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and  the.  Sheriff  upon  this  returns  a  Devaftavit, 
and  after  the  Wife  dies,  it  was  doubted  in  Trot- 
man  and  Jane's  Cafe,  whether  Execution  upon 
this  Judgment  may  be  fued  againft  the  Huf- 
band,  there  not  being  any  Judgment  upon  the 
Return  of  the  Devaflavit  to  recover  de  bonis 
propriif.  9  Car.  B,  ^.  Vide  as  to  this  fupra* 
• 

Proceft. 

Where  the  Default  of  the  Wife  JhaU  be  the  De~ 
fault  of  the  Husband,  and  c  converfo. 


Where  the  Husband  is  to  hqve  4  corporal 
nance  for  the  Default,  there  the  Default  of  the 
Wife  (hall  not  be  the  Default  of  the  Husband. 
1 1  H.  4.  7.  9  H.  6.  8.  As  if  on  a  Pluries 
capias  the  Husband  appears,  and  the  Wife 
makes  Default,  this  (hall  not  be  the  Default  of 
the  Husband  for  the  corporal  Pain.  So  in  d- 
fias,  if  the  Husband  make  Default,  and  the 
Wife  appear.  So  if  upon  the  Exigent  the  Ba- 
ron and  Feme  have  a  Supersedeas*  and  notwith- 
ftanding  this  they  are  returned  outl^w'd ;  and 
at  the  Return  the  Baron  appears,  and  the  Wife 
makes  Default,  this  fhall  not  be  the  Default 
of  the  Husband  for  the  corporal  Pain.  $  H.  6. 
8. 

But  otherwife  it  is  where  the  Baron  is  not  to 
have  a  corporal  Pain  by  the  Default.  11  #.4. 
1 2.  As  if  Baron  and  Feme  are  attached  in  a 
Trefpafs,  the  Default  of  the  Wife  is  the  Default 
of  both,  and  fo  the  Iffues  forfeit.  In  Aflife  the 
Default  of  the  Wife  fhall  be  the  Default  of  the 
Husband. 

In  A  ft  ion  of  Debt  againft  Baron  and  Feme, 
if  the  Baron  appears,  and-  the  Feme  make  De- 
fault the  Baron  frail  not  be  put  to  aiifyer,  but 


3pd 
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Procefr  flwll  iffue  agai&ft  the  Wife,  and  idm  J 
<Ji*j  §Hre»  to  the  Husband*    M.  it  Joe.  B. 
*fborougfigood  and  Dunham. 

If  Adion  of  Wafte  be  brought  againft  Baron 
and  Feme,  and  the  Baron  appear  upon  the  £>#- 
flrtngasy  and  the  Wife  make  Default,  this  jEbali 
he  the  Diefault  of  them  both,    i  Br*vmi.  239. 

Refceipt. 

Where  the  Wife  JbaB  be  received  HfOn  the  Buf- 
band's  Default,  and  cponrfa. 

,In  every  Cafe  that  the  Wife  fc  received  for 
Default  ot  her  Husband,  (he  ftiall  plead,  and 
have,  the  fame  Advantage  in  pleading  to  defetid 
Her  Right,  as  if  (he  were  a  Feme  Sole ;  but  af- 
ter Receipt  (he  cannot  l$vy  a  fine*  for  that 
were  to  give  away  her  Right.  1  In  ft.  J  5  2.  h. 
Vide  t  In  ft.  W.  2.  cap.  4, 
.  After  a  Verdict  againft  Baron  atfd  Ftme,  the 
Wife  cannot  pray  to  be  received,  Hob.  1 77.  BeO 
and  tiiinley.    This  was  in  Adion  of  Wafte. 

A  Refceipt  fiiall  i?c  by  Termor  or  Feme  Co- 
vert, iifter  a  Nihil  dUit.  pEd^  c.  37.  And  a 
Refceipt  (hall  be  by  a  Feme  after  4  Writ  of  En- 
quiry of  Wafte  returned,  and  tibe  Wafte  requi- 
red.  Cro.  Eiiz,.26$.  Elmer  and  Tbackam. 

In  Formedon  the  Tenant  pleaded  Non*  tenure, 
and  found  for  the  Demandant ;  and  now  the 
Feme,;  after  Verdict,  pray'4  tp  be  rSceiv'd  upon 
the  feint  Plea  of  (ier  Husbatxfy  bicatife  he  had 
jpiwded  jtioy-tenur*,  ^yhtfre  file  might  have  tra- 
versed the  Gift,  and  he  brought  a  Writ  out  6f 
thancery,  de  Attornat  recipiendo  for  the  Feme* 
At>d  per  Curiam  rlt  was  recdtfBd*  for  faife  Plead- 
ing i$  feint  Pleading,  ^nd  feint  Pleading  ft  with- 
in thp  Statute  3  and  here  needs  nor  atty  new 
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Declaration,  bccaufe  the  Eeme  is  Party  to  the 
[Suit  ,•  aliter,  when  be  in  Rev&fion  is  Party  to 
'the  Suit,  and  is  received.    Cro.  Eliz*  2z6.  Gref^ 
wold  and  Holmes. 

Baron  and  Feme  Joint-tenants  for  Life*  the 
Baron  fole  is  impleaded,  and  made  Default,  and" 
the  Wife  pra/d  to  be  received  ;  but  fhe  is  not 
receiveable,  becaufe  fhe  was  net  Party  to  thejfirft         .     . 
Writ;  but  he  in  Keverfiqn  fhatt  be  received*  : 
and    fhall   abate  the  Writ  for  Joint-ten^acjk  »■       .    \ 
Moor  243.  Caine'%  Cafe. 

Feme  Covert  hath  a  Reverfion,  and  Tenant 
for  Life  is  impleaded,  and  fhe  conceives  ner 
Husband  will  not  pray  to  be  received ;  (he  may 
have  a  Writ  direfted  to  the  Jufticps,  teftifyjng 
therein,  that  (he  will  make  fuch  Attornie* 
jointly  and  fevprally,  commanding  the  Jqfticcs 
to  receive  them  for  Attornies ;  and  it  muff  be 
mention'd  in  the  Writ  that  (he  is  decrepjt,  &cl 
and  cannot  pomp  in  Perfon,  and  pray  to  Jbc  i&> 
reived.  .     \ 

Ley  Gager. 

Debt  againft  Baron  and  Feme  for  certain  Bar  &*"*  *** 
rels  of  Beer  fold  to  the  Wife  dum  folk  frit \Ftmh^ 
fhey  both  waged  their  Law,  and  both  Baron  wg*  **™% 
and  Feme  did  fwear  according  to  the  Forn>  of 
the  Oath.     Quod  nota%  The  B*ron  djd,  (We^ 
for  fhe  Debt  of  the  Wife.    Cro.  £/iV  ifu 
JVeeks  verfus  Holmes  and  px. 

Account  of  the  Receipt  of  10/.  by  the  Hands 
of  the  Plaintiff's  Wife.  The  Defendant  Waged 
his  Law,  becaufe  a  Receipt  by  the  Hands  of  fhe 
Wife  of  the  Plaintiff  or  Defendant,  is  all  one 
as  Receipt  by  their  owg  Hands.  '  Cro.  ivfeu 
f.fifjf.  Goodrich*  Cafe. 

c  c  4  The 


L— . 
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The  Husband  and  Wife  of  full  Age  for  the 
Debt  of  the  Wife  before  the  Coverture,  fhall 
snake  their  Lav.    i  In  ft.  172.  b. 

•  •  *  • 

hi  what  Cafes  the  Husband  jhaH  be  cBippeBed  t<x 
if  fear  and  pit  in  Bail  for  his  Wife*  or.  not* 

Ufsband  t$  In  Aftion  (as  Debt)  againft  Baron  and  Fem$ 
fimsininPri-  for  the  Debt  of  the  Wife ;  if  the  Husband  be 
fy*£U-H  *S?  taken  by  Capias  or  Exigent*  he  lhall  remain  jq 
mZdZb*  Prifon  UIXtil  he  Puts  in  BaU  "for  his  Wife :  And 
C*}h**  ***     by  the  Clerks,  it  is  a  common  Courfe.    But  in 

Aftion  againft  Baron  and  Feme  in  Banco  >  if  the 
Husband  comes  in  upon  the  Capias  or  Exigent* 

he  (ball  not  be  compell'd  to  put  in  Bail  for  his 
Wife  '         P..    ••    •       • 

If  the  Husband  appear  upon  the  Original  in 
JB. R.  where  it  is  againft  Baron  and  Feme,  he 
ought  to  put  in  Bail  for  his  Wife. 

If  a  Latitat  iffue  againft  Baron  and  Feme, 
and  the  Wife  is  arretted,  but  not  the  Husband'; 
the  Husband  in  this  Cafe  (hall  not  be  compell'd, 
by  the  Courfe  of  the  Court,  to  appear  for  him- 
felf  and  his  Wife,  the  husband  not  being  ar- 
retted. ,  Per  Curiam :  And  the  Clerk^  in  Stor% 
arid  Sbnjttft  Cafe,  M.  10  Car.  B.  b.  but  tBey 
fay,  that  if  the  Husband  had  been  arretted,  but 
n6t  the  Wife,  the  Husband  (hall  be  compell'd* 
to  appeat  for  himfelf  and  his  Wife. 

In  A&ion  of  Debt  againft  Baron  and  Feme 
in  B,  R.  upon  the  Statute  of  Recufants  for  the 
Recufancy  of  the  Wife  ,•  the  Husband,  who  is  in 
Cuftod*  Mar9  (hall  remain  in  Prifon,  unlefs  he 
puts  in  Bail  as  well  for  himfelf  as  his  Wife.  37 
Etiz,.  B.  R.  Phitpot  and  Toting :  But  it  is  in  the 
£le£tibn  of  the  Court,  whether  they  wit!  com- 
pel turn  to  give  Bail  for  his  Wife,  or  nut;  foil 
1  ,  «U 
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all  Bails  are  in  the  Difcretion  of  the  Court ; 
fo  Hob. 

LovedonS  Cafe.  In  Debt  for  the  Recu  fancy 
Of  the  Wife,  the  "Husband  may  not  appear  by 
Supersedeas  only ;  for  either  they  ought  both  to 
appear,  or  both  be  outlawed. 

Latitat  was  fued  againft  J.S.  and  A.S.  Ba-  Latitat  «« 
ron  and  Feme,  by  T.  D.  The  Wife  was  arreft-  iainft  J-5- 
cd,  but  the  Baron  could  not  be  taken.    The  ^yrJktU 
Sheriff  returned  Cepi  Corpus  for  the  Wife,  and  arrefied%h* 
non  eft  inventus  for  the  Baron.    And  the  Court  the  Hmsbani 
held  nothing  eould  be  done  in  this  Cafe,  unlets  ««W  *>tb* 
ttiere  were  Ball  put  in  by  the  Husband ;  for  the  l4*w- 
Feme,  without  the  Husband,  cannot  be  fued, 
nor  can  put  in  Bail ;  and  againft  the  Husband, 
unlefs  he  be  firft  taken,  and  put  in  Bail,  there 
cannot  be  any  Declaration;  and  therefore  in 
this  Cafe,  in  regard  the  Plaintiff  cannot  declare, 
the  Feme  was  difmifled ;  and  it  was  faid,  he 
ought  to  fue  them  by  Procefs  of  Outlawry,  Remedy  by 
and  by  that  Means  he.  might  have  Remedy :  Pmcefs  of  On- 
For  it  were  a  great  Mifchief  that  a  Feme  Co-  /4W7-     • 
vert  fhould  intermeddle,  and  merchandize,  and 
procure  Goods  into  her  Hands ;  and  the  Ba- 
ron abfenting  himfeif,  or  keeping  in  his  Houfe, 
there  fhould  be  no  Remedy  againft  them.  Cro. 
Jac.  44  j. 

The  Court  of  Kings  Bench  was  moved  on  the 
Behalf  of  the  Lady  Baltinglafs.  There  was  an 
A&ion  on  the  Cafe  brought  againft  Baron  and 
Feme,  and  the  Feme  appeared,  and  the  Huf- 
hand  would  not,  and  that  the  Plaintiff's  At- 
torney flood  to  have  fpecial  Bail  for  her,  which 
fte  could  not  procure;  and  therefore  it  wa$ 

ray'd  (he  might  be  delivered  on  common  Bail : 

ut  by  Glym  If  there  beCaufc  to  have  fpecial 
Ityil,  the  Wife  muft  lie  in  Prifon  until  the  Hu£ 
band  appear)  and  put  in  Bail  for  her $  for  fhe 


i 
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cannot  put  in  Bail  for  berfelf,  (he  being  a  Feme 
Covert.    Style  475. 

Aftion  of  Debt  againft  Baron  and  Feme  up- 
on the  Latitat.    The  Feme  appear'd,  (he  (ball 
be  accepted,  per  Curiam ;  but  where  the  Feme 
is  in  Execution,  (he  (hall  not  be  difcharg'd,  nor 
could  the  Lady  Bahinglafs,  who  was  in  Cuftodia 
only  upon  Procefs :  Bat  fer  Curiam,  She  ought 
to  be  difcharged,  and  that  without  Bail,  if  it 
appear  upon  the  Writ  that  fte  is  a  Feme  Co- 
vert ;  but  if  (he  be  fued  as  a  Feme  Sole,  (he  can- 
F*m*  Coven    not  put  in  Bail.    And  by  Tmifden%  It  is  an  un- 
Wind  on     reafonable  Courfe,  that  Wife  becaufe  (he  a&, 
rf^*Xv*L:    not  appear  by  Reddidit  fe%  but  in  Cuft&dia  ^ 
]&t?dP   therefore  (he  (hould  not  be  difmitfed  as  in  B.  C< 
mifed*         elfe  would  this  be  as  good  as  2  Divorce,  a  con* 
tinual  Non  eft  inventus  being  returned  againft 
the  Husband,  and  no  Declaration  can  be  againft. 
her,  and  fo  (be  (hall  be  always  in  Prifon.     And 
this  being  but  an  Arreft  on  mean  Procefs,  and, 
to  fay  (be  is  in  Cuftodia,  is  no  Rtafon,  becaufe 
when  he  comes  in  he  (hall  find  Bail  for  him- 
felf  and  his  Wife,  and  fo  the  Plaintiff  may  de- 
clare againft  them  both  in  Cuftodia.    Per  Cu- 
riam: She  was  difcharged.    Three  Opinions- 
have  been  in  this  Cafe :  1.  That  (be  (hould  lie 
in  Prifon  till  the  Husband  come  in ;  and  that 
is  unreafonable.     a*  That  (he  ought  to  file 
common  Bail,  if  another  will  be  bound  for  her* 
v  which  may  prevent  a  Fraud  in  arreting  of  her 
at  the  Beginning  of  a  long  Vacation ;  this  the 
Court  conceived  reafonable ;  but  it  is  at  the 
Election  of  the  Wife,  whether  (he  will  or  not* 
3.  That  (he  ought  to  be  difcharged  without 
Bail,  which  the  Court  conceived  reafonable* 
.  '  and  fo  awarded  here.    1  Kelu  1 87, 1 88.  Bart 
and  Defmond. 
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In  A&ion  againft  Baron  an  &  Feme,  and  the 
Fenie  was  an  Infant,  and  the  Wife  appeared 
per  Attornat* ;  whereas  the  Court  ought  to 
have  admitted  her  per  Guardian9 ;  and  for  this  it 
was  reverfed  j  But  if  the  Wife  be  of  Age,  then 
the  Baron  makes  Attorney  fot  her  and  himfelf, 
aftd  the  Entry  is  fer  Attorndt*  of  the  Husband  &*n  *s  H 
and  Wife  5  and  by  Hale,  The  Husband  cannot  Afr*f*"u 
difeltow  the  Guardian  made  by  the  Court  for 
his  Wife.    1  Vent.  1 85.  Freeman  and  Reddajle. 

Strit  agiinft  Baron  and  Feme ;  the  Feme  is 
arretted,  and  giveth  Bond  for  her  Appearance/ 
aflhd  now  pray'd  to  be  delivered  on  common 
Bail.  *f he  Sheriff  having  returned  Cefi  Corfu* 
ctf  the  Baron  and  feme,  both  having  only  taken 
her ;  but  the  Court  deny'd  after  Return  of  Cepi 
(hrfus ;  ccktra  if  Non  eft  inventus  had  been  re- 
turned a$  to  the  Husband:  But  yet  if  it  appear 
only  a  Pra&ice,  they  will  difcharge  her ;  to  ex- 
amine which,  they  gave  Rule  to  the  Sheriff  to 
return  thfe.Body  of  the  Husbartd.  1  Keb.  $6j. 
Det hick  and  Taxley  arid  Ux. 

Efebt  was  brought  agaWft  Baron  and  Feme 
for  Debt  fuppofed  to  be  due  from  the  Wife  dum 
fdtd  fait,  and  there  was  fpecial  Bail  put  in ;  and 
after  Judgment  againft  Baron  and  Feme,  they 
render  themfelves  to  Prifon  in  Difcharge  of  their 
Bail  5  and  it  was  moved  for  the  Wife  to  dif- 
charge her,  becatrfe  there  was  not  any  Debt 
due  from  her  before  Marriage,  but  that  this 
Adion  was  contrived  between  her  Husband 
and  the  Plaintiff  to  make  the  Wife  a  Prifoner. 
And  it  was  agreed,  That  on  mean  Procefs,  if  OnmetnVrr 
the  Wife  b*  takeri  before  the  Husband,  flie  fliaU  c£}e^aken 
be  difeharged  ;  and  when  the  Husband  is  taken,  ^P  thffaf- 
he  ft*)l  give  Appearance  for  both  ;  but  upon  hand,  jhefraU 
feitcdtkln,  the  Wife  may  be  taken  before  her  fa  difcU^ed : 
Husband,  and  ftall  be  detained :    But  in  this  N**  fo  upon 

Cafe  fyecutm- 
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Cafe  the  Wife,  becaufe  of  the  Pra&ice,  w: 
difcharged.    Sid.  p-$9$.  Gabrees  Cafe.  2  Kel 
442,  576.  Mefme  Cafe. 
Bsr*n  hput       If  Baron  and  Feme  be  arretted  in  an  A&'u 
in  Bail  for  bit  which  require?  fpecial  Bail,  and,  the  Husband 
F^/**  puts  in  Bail  for  himfelf,  be  mud  put  in  Bail  for  J 

his  Wife  alfo ;  but  if  be  lies  in  Prifon,  the  Wife? 
cannot  be  let  out  upon  common  Bail ;  aliter%  if 
the  Husband  abfeond  himfelf,  and  cannot  be  ar- 
retted.   1  Vent.  49. 
JLfgultf  Notf ;  For  a  Rqle,  ijnkfi  the  Wife  be  arrett- 

ed, or  the  Husband  give  Bond  for  her  Appear- 
ance, he  (hall  not  bp  fore'd  to  put  in  Bail  foi 
both,  if  he  will  lie  in  Prifon ;  but  elfe  be  (ball 
before  he  can  be  bailed  in  Debt  upon  a  Statute 
enter* d  by  the  Wife  dumfola,  againft  Baron  and 
Feme ;  and  the  Court  agreed ;  fo  the  Husband 
iputt  put  in  Bail  for  both,  though  (be  was  never 
arretted.  And  fo  it  is  fajd,  the  Husband  in  Exe- 
cution on  an  A&ion  brought  againft  him  and  his 
Wife,  is  not  bound  to  appear  for  her,  unleft  (be 
be  arretted ;  but  he  (ball  not  be  difcharg'd,  un- 
lefs  he  put  in  Bail  for  hjmfelf  and  hen  1  Ket. 
213,225,277.  Cranmer  verfus  Andrews \ 
Efcape.  The  Efp  ape  of  the  Husband  is  the  Efcape  of 

the  Wife,  and  .in  Co.  Sa.  againft  Baron  and 

Feme,  the  Gaoler  fuffer'd  the  Husband  to  e- 

fcape ;  the  Court  faid  (hey  would  dtfeharge  thq 

Wife,  unlefs  the  plaintiff  would  get  the  Huf- 

batfd  taken  again.    1  Vent.  51.  Jack/on  au4 

Gabree. 

TtivtU&for       If  A&ion  be  brought  againft  Attorney  of 

*N  "Tf"  '/**  King's  Bench,  and  his  Wife,  and  he  declares 

Attmy.       againft  the  Husband  being  an  Attorney  of  tbq 

Court  in  proper  Perfon,  and  againft  the  WifQ 

in  Cuftodta  Mar\  upon  Bail  filed  for  the  Wife 

♦only ;  this  is  not  good,  becaufe  the  Husband 

pught  to  put  in  Bail  for  hi?  Wife,  «id  B^l  may 

4  n^ 
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«ot  be  filed  only  for  the  Wife,  without  Baif  for 
the  Husband  ;  and  the  Husband  may  not  have 
phis  Privilege  in  this  Cafe,  when  the  A&ion  is 
brought  agaioft  him  and  his  Wife.  1  Roll.  Abr. 
■580.  Morthwait  and  El  fey.  Per  Curiam  :  He 
•ought  to  put  ifrBail,  Style  226.  Mcfme  Cafe  ; 
'And  M.  17  Car.  1.  Sir  Simon  Fanfiaw's  Cafe.    • 

It  is  the  Cuftom  #f  B.  R.  where  Procefs  of  hProafs  of 
Outlawry  iffues  againft  Baron  and  Feme,  and  OutUwyBM 
the  Baron  appears,  he  (hall  have  Day  by  Bail,  **f*fedjor  tbk 
until  the  Appearance  of  his  Wife ;  but  it  is  in  9fi£P  °f 
the  Difcretion  of  the  Court,  when  he  comes mv¥*}*- 
in  upon  the  Exigent,  whether  he  fhould  be  let 
to  Bail;  and  this  Court  ufed  not  to  let  the 
Husband  to  Bail,  but  to  continue  him  in'Pri- 
fon   for  the  Contempt  of  his  Wife  utttil  the 
i  Feme  comes  in ;  and  therefore  the  Bail  was  re- 
fufed.     Cro.EltZ:  370.  Pbilpot's  Cafe. 

For  Debt  due  by  the  Wife  before  Marriage, 
the  H\wband  was  returned  outlawed,  and  the 
Wife  wav'd ;  but  before  the  Return  of  the  Exi- 
gent, one  £.  an  Attorney,  procured  for  the  Wife 
zSuperfedeah  furmifing  that  the  Wife  had  ap- 
pear d  by  him  as  her  Attorney.  Per  Curiam  : 
If  upon  the  Exigent  the  Sheriff  had  returned  Upon  the  SW 
Reddidit  fe9  or  upon  Pluries  Capias  had  return-  'tiT*  ** *■* 
ed  Cep.  Corpus  for  the  Wife,  then  her  Appear-  i*0**1*™** 
ance  fhould  be  enter'd,  but  not  by  Attorney,  as 
it  is  here;  and  the  Exigent  fhould  only  iflue 
againft  the  Husband ;  and  idem  dies  fhould  be 
given  to  the  Wife :  But  if  upon  a  Pluries  Cap. 
the  Sheriff  return  for  the  Husband  Cepi  Corpus^ 
and  a  Noneft  inventa  for  the  Wife ;  yet  an  Exi- 
gent (hall  iflue  againft  both,  becaufe  it  is  intend- 
able  that  the  Husband  may  bring  in  his  Wife ; 
but  if  upon  Exigent  the  Sheriff  returns  Reddi- 
dit fe  for  the  Husband,  and  for  the  Wife,  and 
(he  is  waved j  the  Husband  fball  go. fine  dfe: 

But 
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^But  in  thp  Cafe,  b.e<*¥fe  the  Exigent  was 
turnM  againft  both  to  be  pqriaw'd,  the  Sk/i«r<-| 
Jedeas  fuppafipg  the  Appearance  of  die  Wifi 
is  idle  aod;void  ;  apd  therefore  it  was  d  Hallow- 
ed ;  and  thf  Ex.igetH  appointed  to  be  filed  a- 
gainft  both.     Cro.  Qarn  j8.    5^/tA  wear  fas  Jjb 
.and  bis  Wife. 
Tbtf  **  fit      .  Proceft  cpitfi&ue;  agaiitft  Baron  and  Feme  till 
Exigent,  no     th^  Exigept,  #pQp  which  the  Husband  appear- 
IT*  cd>  *«<*  ppt  in  *  Superfedeas  for  feimfclf  only, 

^ZdfJa0  Without  jnaking  mention  of  his  Wife :  The 
B*ron  <ohbo*t  PratbouQtariet  •&&,%' the  Sufjerfedeasxht  H*fi 
tberVife.        band  isjifr'  iit  *  for  he  fhali  not  be  drive©  to 

arJvver  without  his  Wife  as  this  Cafe,  is  ;  and 
he  is  impleaded  £*  in  the  flight  of  the  VEife, 
and  therefore  the  Wife  {hall  be  waved,  and  .the 
Baron  difefcarged.  Lib.  Ivt.  187.  But  the  Come 
gave  Order  that  the  Superfedeas  ihould  be  ftay'd. 
without  recording  the  Appearance  of  the  Huf- 
.band;  af  ,Tq  was  it  in  the  Cafe  of  Ladj 
Mallory  and  h$r  Husband,  who  were  fued  in  ac 
«A&ion  of  Debt,  and  Pcocefe  continued  againfl 
them  til)  the.  Exigeot ;  upon  which  the  Huf- 
band  append,  aod  put  in  a  Superfedeas  foi 
hi^felf,  without  (peaking  of  the  Wife ;  and  hi* 
Superfedeas  was  Got  ailow'd,  but  Procefs  con- 
tinued until  Outlawry.  *  £10*.  138, 139.  J3iA 
/or*/  and  #>*. 

If  .a  Man  be  ferv'd  with  a  Sulfmna  in  Linden 
again/l  him  and  his  Wife,  (he  being  in  .the  Coun- 
try ;  yet  if  hefttisfy  .not  the  Court,  as  well  foi 
her  as  for  b«nfetf>  he  being  here  in  Perfon,  an 
Attachment  (bailee  awarded  againft  him  and  hi 
Wife,  as  though  he  had  never  appearU 

If  a  Feme  Covert  be  arretted  by  a  wronc 
Name,  and  gives  a  Bail-bond  to  the  Sheriff  b] 
nofmcr  after  that  Namc>  fte  may,  notwfchftanding,  piead-th< 
******     MfHQfmer.    Saik.  Rep.  7.  \ 

A 


In  Chtmerj. 


Feme  Covert 
pleads  Mif- 
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;    A  Ffeme  Covert  who  had  apart  from  her  Hof-  Judgment 
band  confcfe'd  a  Judgment,  the  Court  of  B.  R  "*f'Wh* 
refund  to  fc*  it  afide  on  Morion  5  but  put  her  ^/J^ 
to  a  Writ  .of  Error.    Salk.  400.  fit^Ut  §m 

Atom. 
Outlawry. 

If  the  Record  be  that  the  Wife  is  outlaw'd,  Wife,  in  ct**f 
Ait  is  erroneous,  for  it  ought  to  be  waved.    1  c*fe  mV 
RoD.  Abr.  804.  Hayman  and  'his  Wife-  JjJ  m  4* 

■  Pafch.  42  jS#fc.  fi. R.  contra:  Procefe  in  ***** 
-Debt  againft  Baron  and  Feme  continues  until 
she  Exigent ;  the  Baron  appears,  but  wiH  not 
fqfter  his  Wife  to  appear :  And  it  was  ruled  per 
'Cpr'y  That  in  this  Cafe  fte  may  make  an  At- 
torney, to  prevent  that  fhe  be  not  waved.  Dy*r 
tjt.  b.  Margin. 

.  Jn  3  Bulfl.  2i2.  Exceptions  were  moved  to  Exctpihx  u 
avoid  an  Outlawry  in  Baron  and  Feme :  1.  Be-  ^MsnOn*- 
taufe  the  Wife  cannot  be  faid  omlaw'd,  but  *"»?*** 
Waved.    a*  It  was  ccmparuit  for  comparmerit.** 
Per  Curiam :  In  the  fame  Term,  fuch  an  Out- 
lawry may  be  avoided  upon  Exceptions  by  a 
Motion  in  Court ;  but  this  being  in  another 
,Tetm,  the  fame  could,  not  be  avoided  but  by  a 
Writ  of  Error  1  And  the  Court' bailed  him  upon 
'the  Writ  of  Error ;  but  they  faid  he  ought  to 
appear  in  Perfdn  next  Term,  and  fo  affign  his 

;£rrors,to  reveife  "the  Omhwf>. 
"   Debt  was  brought  againft  Baron  and  Feme 
Iftr  Debt  duntfola,  and  upoti  this  the  Husband 
'Was  omlaw'd,  and  the  wife  waved;  the  Wife 
was  taken  and  imprifoned,  but  the  Husband 
.could  not  be  found,  and  the  Wife  was  dis- 
charged upon  "the  Aft  of  lodempnity,  which 
pardons  Outlawries,  without  fuing  a  Scire  fac 
againft  the  Plaintiff;  and  it  was  faid  (he  might 
not  bave  a  Superfedeas ;    But  Hutu  Rep.  &6. 
4  1  Co* 
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t  Co.  44.  b.  3  Cro<  370. 1 1  Ck*.  58,  Che  may  io 
this  Cafe  have  a  Super/ideas  upon  the  Esigetit. 
#</.  />.  20,  21.  jSirra  and  Beckley* 

In  Trefpafs  againft  Baron  and  JFenie,  if  t£e 
Baron  comes  in  by  the  Exigent,  and  the  Wife 
comes  not  in ;  and  for  that  it  appears  to  the 
Court  that  the  Exigent  was  difcontinu'd  againft 
the  Wife,  .they  award  a  new  Exigent  againft 
her ;  yet  the  Baron  (hall  be  put  to  anfwer  pre* 
fently,  and  (hall  not  tarry  till  the  Wife  comes 
in,  .although  he  ought  to  anfwer  again  with  the 
Wife  when  (he  comes  in  j  when  he  hath  plead- 
ed, he  (hall  have  idem  dies  with  the  Wife.    39 

In  Trefpafs  againft  Baron  and  Feme,  if  the 

Baron  make  Default  and. the  Wife  appears,  the 

Wife  (hall  not  be  put  to  anfwer  till  the  Baron 

comes  in,  or  be  outlawed.    22  JJf.46. 

8h*  **y  M        The  Wife  may  not  plead  to  Outlawry  with- 

phsdtoQut-   out  her  Baron,  nor  plead  Pardon  of  Outlawry 

£"E  *****  without  her  Husband.    2  RoB.Rtp.  oo.  Sir  Gel 

.     Curjons  Cafe. 

Suits  againft  Husband  and  Wife  in  Chancer}. 

V 

A  Bill  was  exhibited  againft  the  Husband 
and  Wife,  concerning  the  Wife's  Inheritance ; 
the  Husband  flood  out  all  the  Proceffes  of  Con- 
tempt ;  and  it  being  moved  that  the  Bill  might 
be  taken  Pro  confe/Jo,  it  was  oppofed,  because 
that  the  Wife  had  in  the  Interim  obtained  an 
Order  to  anfwer;  in  which  (he  fet  forth  a 
Title  to  herfelf ;  and  the  Court  decreed,  that 
the  Bill  (hould  be  taken  pro  confejfo  againft  the 
Husband  only,  and  that  he  (hould  account  for 
all  the  Profits  of  the  Land  received  Cnce  the 
Coverture,  and  the  Pxpfits  which  (hall  be  re- 
ceived 
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felted  during  thfe  Coverture.    Hit.  1  Jac.  2. 
beiwetfe  Htod  and  Afoifft,  2  Qfcur.  CVj.  1}$. 

A  Bfl]  *a*  taught  by  the  Plaintiff  tain? 
the  Husband  and  Wife,  Daughter  of  the  Plait* 
riff  1  the  Htflbantl  put  in  a  Flea  in  the  Name 
of  bhh  arid  hit  Wife,  and  fweats  to  the  Pleij 
tot  the  Wife  tftruld  not  be  (Worn ;  and  tK6 
ttttfbttid  ftttvttd  that  the  Plea  might  be  accept- 
ed, fuggefting  that  the  Wife  did  it  by  Combi- 
nation with  her  Mother ;  and  it  was  order'd 
that  the  Plea  do  ftand  for  the  Husband,  and 
the  Plaintiff  to  proceed  againft  the  Wife,  x 
Chan,  Co.  296. 

If  a  Bill  be  brought  againft  Baron  and  Feme 
for  a  Demand  out  of  the  feparare  Eftate  of  the 
Feme,  and  the  Husband  is  beyond  Sea,  and 
not  amenable  by  the  Procefs  of  the  Court ; 
yet  if  the  Wife  is  ferved  with  a  Subpoena  f  Jhe 
muft  appear,  and  anfwer  the  Plaintiff's  Bill- 
Between  Dubois  and  Hole,   2  Vern.  61 3. 

Upon  a  Marriage-Treaty,  the  Husband  a- 
greed  that  the  Wife  Ibould  have  her.  oWn 
Fortune  to  her  own  Ufe,  to  difpofe  of  it  as 
fiie  thought  proper ;  he  afterwards  running  in 
Debt  was  arretted  by  his  Creditors;  and  his 
Wife»  in  Confideration  of  tlieir  Discharging 
the  A&ion,  gave  her  Note  for  the  Payment 
of  the  .Money  ;  the  Creditors  exhibited  a  Bill 
againft  the  Husband  and  Wife,  and  took  out 
Subpoenas  againft  both,  and  a&ually  ferved 
the  Wife,  but  not  the  Husband,  he  being  at 
Rotterdam  j  but  neither  the  Husband  nor  Wife 
appearing,  an  Attachment  was  taken  out  a- 
gainft  both ;  and  the  Husband  ftill  keeping 
out  of  the  Way>  the  Wife  was  taken  up,  ana 
moved  to,  be  difcbarged  My  Lord  Keeper  and 
tie  UiUti  of  the  Rolls  held,   that,  in  this 

Dd  Cafe, 


#*? 
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Cafe,  the  Procefe  was  regular  enough;  tod 
that  the  Husband  was  joined  in  the  Suit  only 
for  Conformity*  Mich.  1 71 1.  between  BeO  and 
Commiflary  Hyde* 

If  the  Wife's  Anfwer  differs  from  the  Huf- 
band's,  it  (ball  not  prejudice  the  Husband; 
«s  if  {be  confeffes  a  Truft,  which  he  denies, 
x  Chan.  Ca.  For  fhe  can  be  no  Witnefs  againft 
her  Husband.    %  Vtrn.  79. 


» ■■ « 
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CHAP.    XXIX. 
Declarations  and  Pleadings. 

*The  manner  of  declaring  againft  Baron  and. 
Femey  or  by  Baron  and  Feme*  In  what  Cafes 
the  Life  of  the  Wife  mufi  be  averred*  or  not* 
Inhere  the  Husband  fiall  be  eftopped  to  fay 
that  his  Wife  is  remitted,  and  yet  fie  fiall  be 
received.  In  what  Cafes  the  Wife  fiall  come 
in%  and  be  received  in  Default  of  her  Husband. 
Of  the  Wife%  Pleading  without  her  Husband* 
The  manner  of  pleading  Coverture*  Of  the 
Conclusion  of  Pleas  in  Aftions  by  or  againft 
Baron  and  Feme.  Where  it  is  necefjary  to  a-  ' 
1>er  the  Affent  of  the  Husband.  Traverfe  when 
that  the  Wife  died  feifed.  Adeline  &C  modo 
Uxor,  if  good.  Of  Eftoppels.  Error  aftsgned 
becaufe  fie  was  a  Feme  Covert.  Divorce  plead- 
ed. Outlawry  pleaded.  Where  there  be  two  Wo- 
men of  a  Name  in  Debt  on  Bondy  how  to  plead. 
Where  the  Parol  fiall  demur  for  the  Nonage 
of  the  Husband  mid  Wife. 

IN  Affumpfit  the  Plaintiff  declares,  where  T.S. 
and  At.  his  Wife  were  feifed  to  them,  and 
the  Heirs  of  T.  of  five  Acres  of  Meadow  lying 
»car  a  River  called  W- — River;  and  being  fo 
feifed,  by  Indenture  let  the  fame  to  the  Plain- 
tiff for  21  Years,  by  Force  whereof  he  was  pof- 
fefled ;  the  Defendant  fuch  a  Day  erefted  aWa- 
.tCMnillJipffr  &  trans  the  faid  River;  by Reafon  m*. 
whereof  obftupavit  the  Water,  fo  that  the  Wa- 
ter overflowed  the  Banks,  and  inundavit  the 
faid  five  Acres  of  Meadow,  by  whkh  they  be- 
came barren,  and  fcirpofa  ad  dammm^  &c. 
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their  two  Live*,  faring  the  Rfeverfion  to  the  1 
Leffor  and  his  Heirs :  In  this  Cafe  the  Wife*  1 
in  her  Remitter,  and  (be  is  feifed  in  Fee  as  be*; 
fore,  and  the  Leffor  hath  nothing  in  the  R*» 
verfion.  But  in  this  Cafe  if  the  Leffor  will  fufc 
an  Action  of  Wafte  againft  the  Husbaod  ani 
bis  Wife,  for  that  the  Husband  hath  commit- 
ted Wafte,  the  Husband  cannot  bar  the  Leffor 
by  (hewing  this ;  that  che  taking  back  the  Eftate 
JUmitor.       to  him  and  his  Wife,   was  a  Remitter  to  \U. 

Wife,  becaufe  the  Husband  is  eftopped  to  fay  that 
which  is  againft  his  own  Feoffment.  But  if  the* 
.  Husband  make  Default  to  the  grand  Diflrefv 
and  the  Wife  pray  to  be  received,  (he  may  wcH 
(bew  the  whole  Matter,  and  how  (he  is  in  her, 
Remitter,  and  (he  (hall  bar  the  Leffor  of  bis 
Aftion;  for  in  every  Cafe  wfeere  «he  Wifefr, 
received  for  Default  of  her  Husband,;  fteftall. 
plead,  and  have  the  fame  Advantage  ip  PJwK 
ing  as  if  (be  were  a  Feme  Sole,  &t+ 

If  Judgment  be  to  be  given  for  |.wo<Dcft9'«>. 
and  after  it  is  adjourned  till  another  T&PH  ^ 
Wife,  (ball  not  bo?  received  this .  Ter»  -frd** 
Judgment,  for  that  (he  does  not  copae  jjn>  f&h 
tA  fettnti  refpondtrtt  in  due  time*,  p  &1-I7' 
In  Aft  ion  of  Wafte  againft  B*rpn  and  Femer 
after  the  Wafte  found  before  the  Sheriff,  and. 
returned  in  Banco,  the  Wife  (hall  not  be.  r^ 
ceived,  to  avoid  contrary  Verdi&s.  a  ft  4*  *• 

In  Affife  againft  Baron  and  Feme,  if  *ey 
plead  Recovery  in  Bar,  and  at  the  Day  frjl  of 
the  Record,  by  which  Judgment  is  to  be  g»vcD 
by  the  Statute  m  Difleifors,  yet  the  Wife  *W 
be  received*  7  ft  4. 16.  4. 10  If.  4. 9.  & 

la  Aflioa  of  Wafte  againft  Baron  VD&f&*> 
and  »o>.  Wafte  pleaded,  the.  Wife  (hall  *** 
eeived  after  Inqueft.  taken,  -and  hefe'*  J***: 
menfc    2a  4^  1X*  ?8^-  3*?1*  Tf 
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If  in  a  Writ  t>F  Error  to  revet fe  a  common 
Recovery  brought  againft  Baron  and  Feme)  and 
:be  Baron  and  Feme  are  returned  Terretenants 
9  El  rib.  Trim  and  then  they  appear,  and  the 
Plaintiff  affigns  Errors,   and  after  the  Husband 
does  not  put  in  any  Plea  but  makes  Default,  ori 
fcfhich  the  Plaintiff  prays  the  Errors  may  be* 
examined : *  But  after  in  HilL  Term  the  Wife 
comes  in,  and  faith  this  is  her  Land,  and  prays 
to  be  received.    It  was  doubted  in  the  Earl 
of 'Oxford  and  'Mufchamf*  Cafe,  whether  fte" 
ftaH  be  received,  inafmuch  as  (he  comes  before 
Jqftfgment.    ri  Car.  i .  B.  R. 
*  fn  FormeAbn  the  Tenant  pleads  Non-tenure* 
srtid '  found  for  the  Demandant ;  and  now  the 
Wife  of  the  Defendant  after  Verdfft  prayed  to 
is&  received  upon  the  feint  Plea  of  her  Husband, 
becaufe  he  had  pleaded  Non-tenure,  where  fte 
might  have  ttraverfed  the  Gift ;  and  he  brought 
a  Writ  out  of  Cbaacery  At  Attornat9  fact  en  £ 
for  tjie  Wife.  And  per  Curiam  :  It  was  received ; 
f&?*falfe  Pleading  is  feint  Pleading ;  and  here 
tfcfefe  needs  not  any  new  Declaration,   becaufe -w*w  **• 
the  Wife  is  Party  to  the  Suit;  aliter  where  he  in  fA^mm 
ReverGon  is  not  Party  to  the  Suit,  and  is  Ire- ^1.***™   ' 
ctivcd.  Cro.  E/.f.  2i6.    Grefaold  and  Holmes. 

"      '  Of  the  Wtfeh  Pleading  hj  herfelf. 

4 a  Battery  the  Husband  juftifies,  for  that  the 
Plaifttitf?fliuked1ii$  Wife;  in  Aid  of  whom,  &c. 
The  Wife  for  her  feff  pleads,  and  juftifies  Aefon 
affaith  demefne.  The  Plaintiff  faith,  Ae  injuria' 
jid  propria  abfqtte  tali  caufa:  Both  fifties  arev 
fitattl  fcir  the  Plaintiff,  and  the  Damages  are  en- ' 
tftriy  aflefs'd :  All  is  ill ;  and  a  Repleader  was 
atactic!.   ero.Jac.329.  Thorp  and  iVdtjon. 

•    '  D  d  4  AJfumpJU 


4$um$fi*  was  bcoqght  on  tftf  Promtfb  of  the 
Wife  dm  fib*  T he  Plea  was  entrqd  in  ttyt 
Manner ;  £t  f  r*4'  J.  N.  *  Sridgetta  ?a*?  & 
<k£  df^.  <^  fr^d*  Bridgetu  ^/at  js^i  iffy  W* 
qfoatfjh  :  Vf  rdift  fro  Jpj^r\  />*  r  Q*uqm  z  Jjt 
if  ill,  for  the  Wife  capiat  pje?d  by  hpc  fyl£,  (e& 
ccpt  ia  Receipt)  and  the  Trial  i&Mte?  %vA; 
agf  helped  by  *ny  of  the  ?«atutf*  of  %sa£ail*i 
apd  a  Repleader  wa*  awarded.  Cro,  J&.  a$$- 
Tumptin  and  Nrwfou :  It  ought  fa  h^'v^  beetf 

SV  JM^  J-  &  Bridgets  *fa*W  |^  iffa, 
idgetu  90*  fiffuntffk.  Teh*  *  i  o.  Afrjkw  Cafej 
fo  Cholmly  and  Apflefs  Cafe  cited  there :  A&aop 
D|ie^  brought  agaixift  Para?  and  Nw  for  Woadt 
frozen  by  the  Wife,  and  the  Wife  only  pJe^d* 
ifot  guilty,  a^4  Verdift  I*?  fiter';  bue  co^id 
net  hav$  Judga*nt  j  b«W  a  ftegttadtr  was  .*, 
Abided. 

« - 
Of  Pleading  Coverture. 

Debt  Pa  8opd  qgajojfe  ^eawj.     D^nda** 
pleads  that  at  the  fun«  #  ^m#ng  ..dig. 

JW4  ^e  iw*  Wife.t*  ?:  J.  wha  flfe*!**  *fa 

ti£  fhews  haw  that  aftjtr  thi^  Boi^tnade,  l&eft, 
was  ft  Suir  in  the  Spiritual  Court  concerning 
the  Mar-riage.  between  the  fcid  ^  5f.  and  the 
Defendant,' and  for  that  he  had  another  Win} 
*Hf«4«  dw1>H  *f  theECpqnfalf  WfcfcS&P  fte- 
fendaot;  the-pefendaa^i  M^M9^m.^$ftft*: 
tence  adjudged  void  and  rwdj;   and)  §we*  $bjq 

I4&  of  the  $&  Wife  at  the  -fime  tf  thftfawA 
Marriage  wjth  the  Defendant,  and  deflftt^red; 
upon  it;  judged  /»«  {far':  For  tbic Mfajflft 
i*  but  declaratory,  hecaufe  the  Mgigagf  JRIW. 
meerly  void,  and  there  needed  not  ljffffifo. 
Sentence  of  Divorce  j  for  it  wji  void  ok  imtit, 

tod 


a>»4  fhc  was  *toay*4»le*  &9.  &L  877.  R&f- 
+W  and  W>f4iwc  ;> 

.-  .EJH*-  W»btm$kt  Tr$fpa&>by  the  Na**,  *i  tu*  difatim. 

wt  3w>%  (*&,}  tf  ant  y«  Hf, ::.«|h»  is  in  fuii  ^%f  ^ 
Wf^tZi'to*;**  #>r**ga£;  end  thk  Plea  we***7^ 
difoJlowed  far.  .{he  hnpt>$bj%  of  the  Triel 
jjflwr  ?5 1  <  iBii*4Wmtf*  Cafr*,  ,.  ;  ...  , 
v  After  JiirarJjMcq  t$  a  Feme  *$oto  in  ;Ti»f* 
pail  9ml  A&ctlt,  tfeft  pefodpm  plead*  tfttt  « 
the  Time  of  the  Bill  exhibited,  (he  was  Covert, 
and  concludes  ia  8«f .  P*r  Curiam :  This  is  but 
as  a  Plea  in  Abatement,  and  therefore  granted 
a  Aeffondeas  wfo?+\  X  Ktt/Siiu   Jkci  arid  Co- 

yfeXaita  «»**  ■•  *  » 

Oft  OUfgHfet)  Jefwey  mfcfr  be  pleaded,  ztA 
tbctParej  gnmto  ,*Wedc.o»  Hon  tftfitfhsm-fRtgaku 
but  a  FcflttrC^refft  imj.  -•  j  #^.228*    For  it  ^ 

it  *  Rule .  »  weiy  Cafe  w<here  the  Obligation  ■  m 

if;  voi4  1*&A&  QMQlude  MmtftfaEimfh  farlt 
it  Mok)  as  iq  fcec  j  otherwift  where  the  Bond  oa 
D^d Ji  M^nVcMafcl^  for*  there  he  fcall  ftew 
tfe*  %ebi4i  M%w»  and  ^jottltade  Judgment  y? 

48* ;  Rod  \rb4n  the  Deed  k  voidable,  tod  f» 
itoiMpt  an  thp-  Xime  of  the  Pleading,  (as  tie 
C^fe^foatog*3<?Qd  by  the  Infcnt,  er  Du*6>      r  o 

h*i«  he  eamiot  plead  tfm  *fl  faSuw ;  but  it   '  t 

an»ft  be  avotfsdby fceeiei  Pleading  and  cbo~:         <       'i 
elide  Judgment  y?  flflfif*  %C&ii9.  Xtfbe^afc'e 
Cafe 

.  £*bt  by  Hqsto&  J-  and  hit  Wife.  The  Be- 
fa£tttt  pfead*  thai  temptrt  €onfisBgomr9  aq& 
JfeHeM  h»  Day*htt  (be  i*ati*<tamrtteo*\TlM». 
I^intiff  cpefefialh  it»  bet  \faith  that1  tlcifaipet 
D*y  fte  f*al<?d  it  *m  the  Day  etftte  Marriage' 
i*  *hfc  Mc**iPgl*ftre  the  EfpouJafe*  The D**; 
fend** ;  df^or%>wd  the  Plaintiff  bad  Jadg- 

Debt 


~  -  <-.'• 


»t 
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-'.  Debt  On  Bond.    The  Condition  wts,  That*1 
51  the  Defendant  with  bis  Wife  ftould  appeal* 
at  tht  Marjbafs  Court,  and  for  Nota-appearanca 
the  A&iotft  is  brought.    S  appear*  and' pleads, 
that  at  the  Titne^f  the  Obligation  hevrasfolat 
&  innuptus.    The  Plaintiff  detfrars.     Per  Rit* 
T&is  Plea  i*  not  the  feme  tf  tth~fe*  unaues  a& 
couple  ;   for  orte  extended  to  a  Feme  de  fa&+t> 
the  other  to  a  Feme  4ejure\  but  Judgment  pr$ 
Quit*.  Style  Rep.  p.  tj.  Pa\ni  itfo  Skeltnmtez •  • 


j. 


Coitclujton  of  Pleas.   -** 


♦  ^  •  ■*    •  $♦    t 


•  Wide  fapra.    Non  eft  fft£lum. 
Battery  againft  Baron  and  Fefne.  They  plead 
Quoadtht  wparicfing nonculp.  andf  ut ad  the  Bit-  • 
a.  ,  ?.  tcry,  the  Femepteadsun  Jtiftifidation,  and  con-* 
St  hoe  para-  dudes  with  an  Averment,  EihMprirataeft  verfc 
ta  ea  vofifi-  jfc*w.    The  Qwftidtr  was  If  It  tKight  not  to  be- 
ctrc*  JEt  Aac  faratifunt  vepifieate  !  and  by  eh^  Opinion 

of  fom£  the? Husband  ought  to  have  j*taed  wkh : 
the  Wife.: 'CWCzr,  V9\  Pe&amxnd  Hemingr:  - 
*  -  Trover  agahift  Baron^and  Ffemey  and  that  the1 
Wife  after  Coverture  foand^&e  Goods,    and 
con  verted- them  to  her  own  Ufe.    They  plead' 
Quod  ipfi     i*oi  ipfi  nokfmt  wlpabiles ;  and  it  was  held* 
non  font  cul- iH>  for  that  no  7^*  is  Tuppofed  in  the    Knit* 
pabtles.        bind,  and  they  ought  to  have  pleaded  qmdigfv 
mneftculpabilrs.  Cro*Jac*$6kt  Com  and  Crop-> 
mil.  -J 

'A&ion  of  A  {Fault,  Battery  and  Wounding 
afcainft  £.  and  his  Wife.  The  Defendants  plead' 
mntulp*  as  to  the  Wounding.  The  Feme -pleads 
&  fptbial  Plea  in  Justification,  that  what  we  did 
was  in  the  Defeuce.of  her  Husband.  The  Plain- 
De  injuria,  tiffrC£Hes,  D^iMjuriafuAfrofriay  arid  does  nor- 
P*0^1*  eraverfe  alffuemti  caufay  and  th#  Jury  finds  en- 
tire Damages.  Per  Curiam*  The  I  flu  enjoined  is* 


an 
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ti  immaterial  Zffite,  and  there  citr,  be  do  Jddg-  -*"1   •■•••  "T 

sent  j  and  a  Repleader  waa  awacded.  Style,  pi ' 

98^*0.    ^towjiagr  and  I* <>.  V:    ^ 

*  Trefpais  agaktft  J.  and  Ux.Jtmml  cum  Bennett  \\  \ 

>f  an  Aflault.  Tbe  Defendants  plead  bit  AiTauItt 
>n  thefti.    The>Piaintjff  ibewetb  forth  a  Writ! 
akeo  out  agamft  tbd  Husband i  To^wbich  the/ 
Defendant  demurred ;  i .  Becau fe  the  W  rit  ia  nob 
[aid  taken .  forth  agatnft  the  Defendant,  fimul 
mm  Bennft ;  fed  non  *tt$t\  u  The  Repbcariorit 
ie  only  of  the  Arirfcft  of  the  Husband:  Sed  ncm 
qB+c?  ;  the  Wife  comiiig  in  after,  the  Aflauit  be- 
gun  and  need  not  be  dt  injuria  faa  propria  a*' 
tfi  the  Wife  3  #ik  7*3.    P utler\  Gafe.  :     «  • 
t  Debt  on .  Bond  conditioned  for  the  Perform 
maneeof  Covenants  in  an  Indenture  betweeii 
Iff.  £  and  A.  bis.  Wife  o(  the  one  Part,  and  the 
Plaintiff  of  thee  other  Part.    Tbe  Defendant  Whether  U  U 
pleads  the  Indenture  as  the  Indenture  of  W.S.y*J?"d 'ft** 
and  A.  his  Wife,  whereas  in  Truth  the  F«" -Klto*  *•* 
nearer  fealed.    The  Plaintiff  replies,  The  Inden-  a,  j^V^  ♦ 
tncefttwed  by  tbe  ^Defendant  nonfuitfath*  in-  a  to  '         l 
tnr  W.S.  and  A.  bis  Wife  on  tbe  one  Part,  and  * 

tbe  Plaintiff  on  tbe  other :  The  Jury  find  the 
Husband  fealed  it,  bnt  tbe  Wife -did  not.  Peet 
Gstrram*:  Tbe  Yerd&  is  found  againfi  the  De- 
fendant* *  who.  pleaded  it  as  tbe  Deed  -  of  the  TEfaph. 
Wife :  ^d  it'ftfs  beJd*  that  the  Plaintiff  is  not 
efiopped  to  (ay  that  the  Deed  ffiewa  is  not  the 
Deed  of  the  Baron  and  Feme;  bdt  be  is  eftop*. 
ped  by  tbe  Conditio?  to  (ay,,  that  there  is  noeU 
any  fuch  Indenture.  Two  of  the  Judges  held** 
that  if  tbe  Baron ,  had  fealed  and  dfebvered  it  iiv 
thft  Name  of  the  Feme,  it  had  been  tbe  Deed? 
of  the  Feme  during  "the  life  of  the  Baron.  O**' 
£/i*.7*p.  Sleep  nxd  Sued.  '     i 

If- 


*  «•  -* 
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mmtoisw*  •  If  anEAstrbemade  t+aMuttWbJemnB, 
x*f*flf  **"  it  is  not  nfceeflevp  to  aver  hi*  4ffiot,  for  it  vela 
If  ffc&L*  'tiU  he  diOent.  /&*.  404.  ft*  if  Ac  Feme  €«* 
Mt  vert  hath  *  Leafe  for  Life  anrffiwBcndec  it,  and 

take  a.  new  ooc>  the  Husbfcnd'i  Afient  l»  neeefc 
faryT  becaufd  the  Wife  bad  an  ^Eftate.  before* 
which  cannot  be  dertfted  bbt  ky  bis  Afieoa  to 
tbr  later  Eftatei    - 

in  Trefpafr  tho  befebdmt  pleads  m  Bai^ 
that  foch  an  otic  was  feifed  0$  the  Land  in  the 
Bight  of  his  Wife,  end  chat  bis.  Wife  diqd  ft* 
fed*  and.  that' he  was*  Hear  to  Jier,  aad:£a*o 
Colour  to  the  Plaintiff,  i  Tie  Piaintifr  reply' d, 
That  the  Baron  jtad  Fewer  wtrt  jointly  feifedr 
^^^        sod  that  the  Wife  died,  after  wfcdfe  Deaeb  tibe 

Hatband  was  fiofiedby  Sot vivOTflop  j  kbfa&t  b*c* 
that  the  Wife  tKod&tOd.  Per. Curiam**  X&fe 
Tcaverfe  is  not  good  *bo*ithe~Wiftutted-M*t 
feifed,  but  it  ought  to  beithae&o  dledocaUbfl* 

.    \  • .  ;fetfW<   Mfrufc  j>.  7.  .  •-•/..    v.       :  .1.  ;./..; 

innate  &  ;,L  in  Replevin  thp Defendant  makes  Arowejn 
nbdalT^-  ia  the. Right  of  Ma**  aJm*<&  Mufelft**: 
om-  *j«*  of  tB«aking  of  Cattle  it  tDttreft.  Thr 

Averment  of  jmrfo  the  Wife  tf  certain  owrtigfau 

r>  Keb.^6.    P$a  vevfa  JLmgutkr     '  .  .:...'  ;jf 

In  Ttefpofe  tkctCtfindant  jtjftffiad  by  Lfceoce  > 

nto  the  Defendant  f<*  temfctf  aqd  baXWfc,  to 

inhabit  tfcer*    tfh* HiimttP repHea,  Mniiam* 

Medo&ftr-  taibfrtbe  Hasbirtd  end  Wife  ft** *&fvm* 

™**  anjl  ft  is  found  eoe  tfwfo  tt&*VKtmi  mod*  &fo*« 

ma*  T3w  is «  Variance,  y  jftfc  757/  )yepfac 
nfaJLJaciiftm   *  :  1  7.-.« 

zDtbt  was bought  by  BittUkhi*  Wife  atetefc 
tie Dfefeadant  for  Arrears  of  Rent  bpon  *  Eeafe- 
for; Years  made  by  the  Feme  *nd4er  #»ft  Hn&-' 
band,  to  the  Defendant  by*  I%dtfctuft$ ;  TEet 
Defendant  pleads  that  the  Anccftor  of  the  firft 
Jftsband  was  feifed  in  Fee.  and  that  it  defcend- 

ed 
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«*<!*  t*  the  lirft  Husband,  and4hat  he  was  Sol? 
ftfeiftd,  ftftd  lb  the  Fane  had  nothing  at  the 
*Tfirte'  <Jf  the  Laafc  made.  The  Plaintiff  demurs, 
**atfd<bew*  for  Caofe*  that  the  Leafe  being  by 
'ito4l$Mrr*,  the  Feme  hath  the  Reverfion  by 
Eftbppel  tagdfefttheLeilee,  and  the  Defendant  typftl 
*ca?itK*  oommdift  it>  and  fey  ffie  bath  nothing.   *\ 
*ti  M.^.i*  toot  per  Curiam :  The  Plea  is  good.      v' 
1.  Fofr  in  this  Cafe  it  is  no  Eftoppet,  for  the 
'Deed  ttnuteriy  void  as  to  the  Feme,  (he  being 
Onrert,  and  it  Cannot  be  an  Eftoppel,  for  as 
Eftoppel  ought  to  be  mutual  on  both  Parts,  and 
the  Deed  of  a  Feme  Covert  cannot  cftop  bar, 
ot  Mnd  Her  to  any  Eflfeft.    Cn.  Eti%*.  p.  700.    : 
Breret&n  verfi&s  Evans. 

If  Land  defcend  to  a  Feme  Covert,  Entry  ]?*  Ma»u: 
-fcfell  he  pleaded  by  the  Baron  and  Feme :  In  JfeLMru 
Oe&ent  to  Daughters,  he  fltali  fay,  Poft  cujus  *"** 
tnoftm  teverfio  Tenementomm  prad*  mm  pmin* 
defcend?  prof  at'  A.  &  B.  ut  fiiiabus  &  toktredf- 
iui  prof  W.  You  {hall  never  fay,  Etfe  ttnuit 
1mui>  bftt  where  they  are  in  of  a  joint  Eftate  $ 
far  if  a  Feme  Tenant  for  Life  take  Husband, 
%tid  the  Husband  dies,  you  {ball  fay,  Obiit^ft 
tujws  mtrtem  prad'  k  Feme  frit  feifita  de  Tene- 
tnenfis'praSf  in  dotn/uo  ut  de  liber 0  Tenement*** 
If  Land  defcend  to  two  Women  Covert,  and 
they  enter,  and  t£e  Husband  of  one  dies,  you 
flfcll  fay,  J>  ftme  futvive  &fuit  feifita  de  me- 
estate  *fe1terrt*nt6rum  in  feodo. 

Note;  when  Land  is  given  to  Baron  and  Feme 
in  Tail  fecial,  and  the  Baron  dteth,  the  Wife 
if  (he  will  maintain  the  E/tate-Tatl,  muft  alledgfc 
that  the  Baron  and  {he  had  IfliiC  In  pleine  vie  A. 
etfierwffe  fte'fc  but  as  Tenant  in  Tail  after  Pot 
<n>Hity  of  rffufeextina,  which  it  but- as  Tenant 

A*  tlfc.  s '     / 

.'...■..■♦"  !•.-«.      Aanuty 
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Annuity  is  devifed  by  WitTto  a  Feme 
.vert  for  Life,  who  dies*  the  Husband 
A&iort  of  Debt  upon  the  Statute  of  j  *  &  \ 
for  the  Arrears  againft  the  Adminiftrator  of  it 
Terretenant.*    To  which  the  Defendant  pta$ 
N"^fri^    Nil  detinet  j  if  a  good  Plea  or  not,  Hard.  55% 

2tw«rTrf       *'**  *)€cao^e  f^c  Aftion  is  grounded  upon  4 
Ha*. J  *       Will  in  Writing,  .  which  (as  tras  urged}   wa* 

equivalent  to  a  Deed,  and  to  a  Deed  it  wet* 
nor  a  good  Plea*  As  in  Cafe  of  Debt  upon  Bona 
or  Specia'ty ;  but  by  Hale  :  A  Will  is  Dot  * 
Deed,  and  Nil  detinet  is  a  good  Plea  to  A6knt 
of  Debt  grounded  on  a  Will. 
Montage  *-  jn  Avowry  as  Bailiff  to  Baron  and  Feme  (of 
wrr  Rent  Arrear.    The  Plaintiff  demurred  fpecialiy, 

becaufe  the  Marriage  is  not  averred ;  fed  non  <& 
In9;  but  by  Hale:  TheLifeof  the  Wife  is  notlg 
verted,  *  hich  is  ill  on  fpecial  Demurrer,  but  ojr 
Verdid  or  general  Demurrer  it  would' be  well* 
enough.    3  Keb.  151,    Hat  low  and  Bradnock.  ' 
Srror  may  be       If  A&ion  on  the  Cafe  be  brought  againft  A.  S. 
ajftgntdtbat    a  Feme  Covert  as  a  Feme  Sole,    and  foe  ap- 
jbe  was  a       pears,    and   pleads  to  it  as  a  Feme  Sole,  and 

J7*e7W*/JudSmCnt  8iven   a§aiaft  her>  uP°n  which    ** 

the  Appear-  and  J.  S.  her  Husband,  brought  a  Writ  of  Er- 
ance,  the  jbe  wt ;  they  may  affiga  for  Error  that  foe  was  a 
appeared  and  jFeme  Covert  at  the  Time  <*f  the  Appearance 

\%m 'iZ  *    and  pleadin8s>  &*•  tor  o*erwife  the  Wife  may 

be  taken  ad  Executioner*,  without  the  Cono- 
fance  of  the  Husband,  and  To  be  be  bereaved 
pf  the  Society  of  the  Woman,  and  he  hath  no 
other  Means  to  defeat  it.  1  Rolf.  Air.  759*  Ed- 
wards  and  Simpfon* 

B.  and  Anne  his  Wife  were  Plaintife  in  ^f/- 
fumpfit  againft  Hud/on;  and.  declare  in,Confir 
deration,  that  Anne  dumfola  fust  would  marry 
one  Tbo.  M  at  the  Rcqueft  of  the  Defendant, 
^he  Defendant  promifed  after  the  Death  of 
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Vbo.  M.  to  pay  to  the   (aid:  Anne  qosJfer  { 

dnuum . daring  bee  Life;  and  fbews  that  up* 

«i  this  ibe  married  7io.  Majbn,   who  after 

ties,  and  (he  took  to  Husband  5.  *he  Plaintiff,  * 

jad  that  4 1  is  in  Arrear  for  two  Years  after 

tbo*  Mafons  Death.    The  Defendant  pleads  in  Rekafi  plead- 

}*r  a  Relcafe  made  to  him  by  the  faid  7fco,£/»Atfttn,P- 

ytafon  during  the  Marriage  of  Ann*  The  Plain* 

iff  demurs,    and  adjudged  for  the  Plaintiff. 

this  Relcafe  doth  not  difcharge  the  Promife, 

►ecaufe  though  the  Promife  was  prefent,    yet 

;he  Execution  of  it  was  infuturo,  and  fuch  that 

be  which  releafeth  it  can  never  have  an  A&ion 

S>r  it ;   aluer  if  he  by  exprefs  Words  releafed 

ill  Promifes,  or  all  A&ions  aid  Quarrels  which  ?">"**&  can- 

be  or  his  Wife  had  or  might  have ;  for  a  Pi©-'!** **&* 

mife  being  a  fpecial  Caufe  of  Aftion,  may  not  £  j$£^ 

be  releafed  until  it  comes  /*  Effei  no  more  than  u/s  by  npefs : 

a  Co v  enant.    Teh.  156.     Belcher  and  Hudfon.  Words. 

Oo.  jfac  22a.  Jftf ,  &**;£  and  Stafford'* 

Cafe. 

Debt  againft  Baron  and  Feme  as  Executrix 
to  her  former  Husband,  upon  a  Bond  of  200 1 
The  Defendants,   by   J.  G.  their  Attorney, 
plead,  («u)  Pr*£  Job\n&  Margaretaby  their  Wwws {<«*> 
Attorney  plead  that  they  were  divorced  before  edt 
the  Writ  purcbafed.     The  Plaintiff  demurs. 
i.Becaufe  it  is  not  alledged  that  the  Divorce 
did  continue,  for  it  may  be  it  was  repealed;^ 
nou  olloc\  for  it  fhall  be  intended  to  continue 
if  the  contrary  be  not  fbewed.    3.  Becaofe  they 
plead  as  Baron  and  Feme,  Et  prad'  Job*  & 
MargaretOy  and  that  after  Imparlance ;  fed  mn 
aBoS  ;  for  they  do  not  plead,  Et  pradJ  Johannes* 
(J  .Margafeta  Ux*  ejus,  for  then  it  ihould   be 
an  Bfloppel.    Cro.  Elix*.  $5  a. Underbill  vetf, 
jfobannem  Bmt  and  Margaret  bis  Wife. 

T 

.1  An 
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WbirttbtBs'      An  Ftiate  iidtvifed  to  a  Mao  and  hisW*> 
fonm*yfl**d  a|Jcj  ^^  Heiri :  If.  the  Huafaind  fertmres,*' 

QtiUwTj  Outlawry  in  the  Husbafid'caandt  be  plcaW : 

pkadti*  where  he  and  his  Wife  fu*  as  Adminiftratwl 

Hardr.  p.  do. 
*  Debt  on  Bond  e&tred  in  to  Elizabeth  Pertiti$, 
who  was  tht  Plaintiff**  Wife*  and  as  her  A* 
miniftrgtor  brought  the  A&ion*  The  Defe* 
cfcnt  pleads  he  delivered  the  Bond  to  one  EH* 
s*abeth  Perktnis  Sifter,  quM  ohiitfola  &  dnndffOi 
ahfque  hpc9  that  he  delivered  it  to  Elizabeth  Pfc 
kins  the  Plaintiff's  Wife  Special  Demurrtflf 
If  it  be  taken  that  there  be  two  of  the  Namfe 
the  Defendant  *fhould  have  pleaded  Afr*  eft  fat* 
t$tm,  for  it  amounts  to  no  more  j  or  at  tafcft  to 
Trtvtrf:        opght  to  have  induced  bis  Plea  that  there  we* 

two  Elizabeth  Perkins,  but  this  Traverfe  is4fet 
figned  to  bring,  the  Marriage  in  Queftion,  wbtffr 
is  not  to  be  tried  now.  ,  Judgment  pro  Qutf* 
I  Vent-  77.  Giferd  and  Parkins.  m 

A.  brought  Aftion  agaiaft  Julian  Geddard  a 
Feme  Sold,  where  the  Parties  are  at  I  flue,  svi 
a  Scire  fac  i$  awarded ;  and  before  the  Rdtat* 
of  it,  (be  takes  to  Husband  one  Dtylj;  and  a£ 
ter  upon  fpeciaJ  Yerdi&  found  ititfoe  faki  Sifit> 
Judgment  wasgiveftut  Banco  pro  pr^d'  Julia** 
againft  the  (aid  A  Upon  *which  Judgment, 
4.  brought  a  Writ  of  Error  iti  A  &  and  a  &i* 
/ie'  is  awarded  agaiaft  Julian  Goddard  afci 
Feme  Solfc;  •  and  fie  flppe&s  by Attorney  est 
Feme  Sole  by  Aflcnt  of  theHustafcd*  and  after 
the  Judgment  is  reverted,  and  the*  Jadgiftett 
was  erttred  quod.prad7  A*  recuperet)  &c.  Uerffii 
firjvf  Jnlimttm*  &c.  and  Cods  and  Damages 
taxed.  On  which  Judglfceot  ^  fu&e  G*>  &4 
verf.  Julian.  Goddard  ;  by  Force  of  which  the 
•  t  1         Sheriff 
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Sheriff  takes  Julian,  who  is  called  Doyly  \  y«t 
this  is  lawful ;.  for  the  Wife,  fo  long  as  the  Judg- 
ment is  of  Effeft,  is  eftojpped  to  fay  that  her 
Name  is  other  than  Julian  Goddard}  apd  the 
Sheriff  being  a  Minifter  to  execute  the  Judg- 
ment, may  take  Advantage  of  this  Eftoppd.  M/hfffL 
i  Roll.  Abr.  8<5p,  870. 

Iq  Account  againft  the  Husband  it  is  a  good 
Plea  to  fay,  that  his  Wife  was  a  common  Ta- 
vemer,  and  that  the  Plaintiff  delivered  the  To* 
nels  of  Wine  (for  which  the  Account  is  brought)  . 
to  the  Wife  to  fell  for  him,  without  the  Aflent 
and  Accord  of  the  Husband,  and  (be  fells  them 
accordingly,  ,aud  delivers  the  Money  to  the 
Plaintiff.  13  it.  2.  Accomft  50. 

In  A&ion  brought  by  Baron  and  Feme  for  Vmlimun 
the  Inheritance  of  the  Wife  ,•  the  Parol  (hall  not  fartUNvHag* 
demur  fot  the  Nonage  of  the  Husband,  becaufe  °fih€mi<> 
injure  Uxoris,  Dyer  137..  fnot. 

But  in  Aftion  of  Debt  brought  againft  Baron 
and  Feme  upon  Obligation  of  the  Anceftor  of 
jhe  Feme,  the  Parol  (ball  demur  for  the  Nonage 
of  the  Wife.  8  Ed.  t.  Age  125. 

.  Id  a  Pracipe  quod  reddat  againft  Baron  and 
Feme  of  Land  which  the  Wife  bad  by  Defcent, 
the  Parol  (ball  demur  for  the  Nonage  of  the 
Wife,  although  the  Husband  be  of  full  Age. 
18  Ed.  3.  33. 

If  a  Feme  in  by  Defcent  be  received  for  De- 
fault of  her  Husband,  the  Parol  (ball  demur  for 
her  Nonage,  though  the  Husband  be  of  full    - 
Age.    i8£d*3.  33, 


\ 
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*        fflae.    Evidedce.    trial    Vefctfa. 

Titfa/  •  «f  Marriage.  *  Death  of  the  Husband, 
where  triable,  and  how;  itofrntikr  by  Prvofs  &r 

:  in  Pais,-  If  the  Baron  and  Fme  jbail  join 
in  a  Challenge.  In  what  Cafe  if  the  JEW* 
dence  vf  the  Wife  Jbe  and  her  Husband  wer*e 

1     difiharged  of  a  Judgment.  Where  the  Husband 

:   fisaUbe  aWitn^s  fw  the  Wife  pt  not. 

Trial  of  Marriage.  Wdc  Tttle  Marriage. 

»  •  •  ♦ 

Death  of  the  Husband*  where  triable*  and  tow. 


i 


<F  the  life  of  the  Husband  be  pleaded,  (ih 
Dower)  and  the  Demandant  faith  ne  is 
3ead  ;  this  (hattbe  tHed  by  Proof  V  And  not  per 
Pais.,   %H.6.2f. 

Ih  AflGfe  againft  Baron  and  \Fetne,  if  tbt 
Feme  comes,  and  afledgeththVDeath  of  the 
'Wusband  in  another  County ;  if  this  be  tried 
per  Pariy  h  fhall be  tried  where  the  Death  is  al- 
ledged. ' 

•  \  In  a  Writ  of  Dower,  if  the  Tenant  faith  that 

the  Husband  is  in  full  Life  at  a  Place  beyond  the 

1  Seas,  {as  at  Paris)  this  lhall  be  tried  by  Proofs. 

"^6  Ed.  3.  70.    For  the  Country  cannot  know 

it. 

Trials  hy  The  manner  of  Trial  by  Proofs  is  more  par- 

*'"/'•  ticular  in  Thorn  and  Rolfs  Cafe,  Dyer  185.  a. 

In  Dower  the  I  flue  was  upon  the  Life  or  Death 
of  the  Husband,  and  Day  given  to  each  Party 
ad  docenl  Curiam  (viz.)  to  the  Demandant  de 
ntwtehfiru  and  to  the  Tenant  de  vita  by  Proofs, 
ut  oforteti  and  the  Demandant  frotulit  duos  Tef- 
,  tes 
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tesdemotte;  whereof  one  was  the  Brother  of 
the  Husband,  -who  was  fworn  and  examined  by 
Lennard  feccmd  Pforhonotary,  and  thteir  Te- 
stimony tended  to  no  full  Proof,  but  by  Cofit* 
fedures  and  freftrnipdons,  (viz,.)  that  the  Huf- 
1>and  departed  this  Realm  Anno  1  Mar.  for  Re- 
ligion, and  was  a  Minifter,  and  for  thefe  fevea 
Years  he  had  been  abfent;  and  Religion  now 
was  reftored,  and  he  was  not  returned)  and  no 
Merchant  of  Germany^  or  Englijh,  who  tra- 
.velled  thofe  Parts,  could  learn  any  Thing  of 
his  Life,  nor  do  Token  of  it;  and  therefore 
they  conclude  in  their  Confclences,  that  they 
rather  think  him  dead  chad  aiivfe,  and  their  Tes- 
timonies were  entred  verbatim  in  Record,  anteju- 
.  dictum  redditumi  &  ntdlus  Tefits  e%  parte  tenen* 
tn  produftns  fuit  de  vita  viri ;  ideo  concejfum 
flu  it  am  4  pet  ens  recuperet r  feifinam,  &c.  Vide 
Stau  jac* 

In  Efe&iove  Firm*  verf.  Baron  and  Feme,  j^,/  y^ 
Upon  Not  guilty  pleaded,,  and  a  Venire  fat  grant-  <#&/*•  the 
cd,  the  Jury  find  the  Wife  Not  guilty,  and  found  Husband  ad~ 
a  fpecial  Verdift  as  to  the  Husband ;  which  fpe-  i^H^Aff- 
cial  Verdift  is  after  adjudged  inefficient  by  the  t^v£7£ 
Court :  A  Venire  fac  de  novo  ihaJl  be  granted  novo/b*//k 
for  both,  as  well  for  Feme  as  for  the  Baron  ;  granted  fir 
and  trpob  *h»  new  Writ  the  Wife  may  be  found  ***** 
Guilty,  tecaufe  the  Record  and  tffue  is  entire, 
and  for  this  their  Verdift  infufficient  in  the 
whole  Aid  void.   M.  9  Jac.  B.  R.  Langley  and 
Paine ;  and  the  Clerks  fa  id  this  was  their  Courfe 
to  grant  a  Venire  de  novo  for  the  whole. 

Where  a  Battery  is  brought  againft  Baron 
and  Feme  fuppofing  they  beat  the  Plaintiff,  or 
the  Mare  bf  the  Plaintiff:  And  upon  Not  guilty 
pleaded,  it  is  found  that  the  Woman  only  made 
the  Battery,  aitd  fiot  the  Baron.  This  Verdift  Ver&et. 
is  again*  the  Plaintiff,  for  it  now  appears  that 

E  e  2  the 
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the  Plaintiff's  A&ion  was  falfe;  for  the  Baron 
in  this  Cafe  (ball  not  be  joined  for  Conformity  i 
only ;  and  there  is  a  fpecial  Writ  in  the  Re- 
giftcr  for  this  Purpofe,  and  it  is  not  like  a  Bat** 
tery  charged  upon  J.  D.  and  J.  &  for  there  one 
may  be  acquitted,  and  another  found  guilty,  and 
good ;  becaufe  they  are  in  Law  feveral  Tref- 
pafles.     i  Brownl.  209.  Drury  and  Dennis. 

The  Wife  may  not  join  I  flue  without  her 
Husband  in  Information  againft  Baron  and 
Feme,  for  the  Recufancy  of  the  Feme ;  and  in 
42  Ed.  3.  (he  may  not  plead  to  Outlawry  with- 
out her  Husband.  2  Roll.  Rep.  90. 
Cbslkngt*  Trefpafs  by  Baron  and  Feme.    Defendant 

pleads  Not  guilty;  and  the  Husband  only  made 
a  Challenge  that  he  was  Servant  to  the  SheriC 
Per  Curiam  :  The  Husband  and  Wife  flioold 
join  in  the  Challenge,  although  the  Caufe  of 
Challenge  proceeded  from  the  Husband,  only. 
.  But  after  Trial  it  was  aided  by  the  Stat  of  Jeo- 
fails, and  Judgment  pro  Quer.  1  Browizl.  234. 
Wrigbt\  Cafe. 

Evidence, 

¥*tb*  E-         Parrir  Prctcnded  ro  helP  a  Woman,  who  had 
dLctofth*     l^e  Portion,  to  a  great  Fortune;  and  the  Day 
Wife,  jbtAtid  before  the   Marriage  P.  procures  the  Woman 
bft  Husband   to  come  to  a  Tavern,    where  he    faid,    for 
*re  discharged  her  Provifion  after  Marriage,   in  cafe  the  Hut 
«*fck"       band  would  not  maintain  her,  ihe  ought   to 
feal  certain  Papers ;  which  in  Truth  were  War- 
rant of  Attorney  and  Reieafe  6f  Errors;  and  he 
paid  to  her  100  A  before  Witneffes,  and  went 
into  the  next  Room,  and  took  it  back  again* 
P.  was  informed  againft  for  a  Cheat,  for  extend- 
ing the  Husband's  Lauds  Upon  this  Judgment  : 
And  the  Wife  gave  this  Matter  hi  Evidence, 

and 
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and  the  Court  fet  afide  the  Judgment,  and  prin- 
cipally upon  the  Evidence  of  the  Wife. 

Mrs.  Dormer  bought  a  Child  of  Tuckjy  and  Uushand  ad- 
pretended  it  her  own,  and  falfc  Swearing  a-  mitud  u  be  * 
bout  it,  as  v id.  Sid.  377.  and  Information  ofW***efs' 
Perjury  was  brought.     Now  the  Husband  o£ 
lucky  may  be  admitted  to  prove  the  Iffue  whe- 
ther the  Child  were  feigned,  albeit  not  to  prove 
or  excufe  his  Wife's  Subornation  of  the'  other 
Defendant  &  the  Midwife  in  this  Deception. 
2JC*£*4*3»  7%e  King  verf.  Buckworth. 

The  firft  Husband  was  produced  at  the  Trial.-™*-" 
tuprove  the  firft  Marriage,  but  the  Court  totally  * 
refafed  his  Teftimony.  Per  Curiam  {  The  Feme 
cannot  be  Evidence  againft  the  Baron,  nor  the 
Baron  againft  the  Feme  in  any  Cafe  except 
Treafon,  becaufe  it  might  occafion  implacable 
Diflenfion,  according  to  1  In  ft.  6.  k  and  denied 
the  Lord  Audley*  Cafe  to  be  Law.    Hutton,  f. 

A  Wife  cannot  be  produced  as  a  Witncfs  ei- 
ther for  or  againft  her  Husband.     1  Inft.  6.b.  t 

Ap  Information  was  brought  againft  Charles  J^SStB 
Pudley>  Baftard  Son  of  Sir  Robert  Dudley,  for  fy  B/r/^  a£d 
forging  the  Rfgiftry  of  a  Marriage  in  a  Pa-  Marriage*. 
lUb-Book :  And  he  was  fined  200  Marks  r  It 
was  retblved  in  that  Cafe,    That  fuch  Parifh- 
Regifters  are  good  Evidence  of  Births  and  Mar*      . 
xiages  by  eur  Law.     %  Sid.  71.  -    .     . 

By  ai  Joe.  c.  19.    The  Wife  of  a  Pankropt  JJg 
may  be  examined  againft  him  upon  Oath.  mlmfi*-  : 

gaiwft  him* 
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*  •  *  * 

Judgment  Execution.  Damages, 

•  \  .  *  *.  •      * 

Wfate  Judgment  a&aipfi  Baron  4*d  Femt  fiatt 
bind  the  Hns band  fur vivmgi  ox  ntu  /*  wfai 
Ctfjfo  a  Feme  Covert  /ball  be  take*  in  Execu- 
tion.   Writ  of  Error  brought  by.  aU  fa  Urn 
Coverture  of  one.     The  Coitertute  mf  a  We* 
man  not  to  be  determined  by  Affidavit.  In  Ac-~ 
.  tw  againft  Baron  and  Feme* .Where.  $udg- 
t  went  [ball  be  qvi^d  Capiantqr,  or  not.  Why* 
.   Rar on  and  Feme  both  ought  %^bi  \%  Miferico^ 
dia,  or  not.  Baron  and  Feme,  in  E&icution*  an& 
the  Wife  efafif%   if  Albion  lies  againft  iU 
Sheriff.  Where  the  Husband  fiati  recover  D*r 
..   mages  Sole.     Judgment  that  the  Baron  and 
Feme fiall  recover  Damages,  nrwbatCnftsgoed; 

I0jere  Judgment  againft  Baron  and  Femefbtt 

bind  the  Husband  $urviviug>  w  tiff,  or  the  W>ft> 
.  '  •.  .      «.:  v  . 

Whvttbeee  *  TTVEBT  was  brought  ag*9*J|£ercvi  and  Rm 
jj«Devafta-  \-J  upon  Obligation  mad*  by  tfcfe  Teftatorof 
Yit  returned  $he  Wife,  an<d  Judgment %  a*d£V4r*  /Jar1,  aw* 
*g«iff/l  B«w»  ^on  tjbis  a  tefiat9  Fieri  fai  ;  aod  upon  this-  a 
*U?tZl  Devaftavitvns  returned*  arid  Judgment  was  fat 
dies.thsHuf  the- PlaimtfF  fa  recover;  ape)  then  the  Wife 
htnipait  U  dies :  Error  was  brought  to  reverfe  this  Jwdfr 
(*"?*£  ment ;  And  upon  feveral  Debates  it  was  ad- 

judged that  there  was  not  any  Error  inredditit- 
ne  judicii,  &c*  But  that  the  Baron  is  liable  to 
this  Execution  notwithftanding  the  Death  of 
the  Wife. -Sid.  337.  Eyres  and  Coward;  and  fo 
refolved  in  Mounfon  and  Bourne's  Cafe.  If  there 
be  4  Recovery  againft  Baron  and  Feme  in  a 
'pevaftavit,  if  the  JJaron  furvive  the  Wtfc>  **? 


r 


;  ftali.be  charged-  ,•  and  if  the  Wife  furvive,  (he 
0iall    be  charged ;   fo  ^  ^coI^qyi  ?nd  CJW/- 
*ai*,s  Cafe,  .3  fX>£.  29  j."*Jn  Debt  againft  Baro'ii 
and  Feme  Executrix,  ,on  Obligation  of  M..  to, 
t,hc  former  Hqsbaitf,  antf  Verdift  on  tyevafia- 
wt9  after  Scire  fac*>  arid*  ,£rror*  and  Judgment 
^ffirmedKjhe  teme  alone  wa*  taken  in  Execur  A*<1  if  the 
tion«     Stye,  /hay  not  be  difchaeg'd,  here  being  Husband  dies, 
^  Vard#:o]F,.ths  Wafte.    And  per  Hale  1 .  Had  *  ***«* 
fe  tr^e^  to  be  during  the  Cover- .££■£ 
cure  by  her,  yet  Die  alone  might  be  taken  m 

if  Pffct  '9V  Bond  be  brought  againft  Baron  j^u 
and.'  Feme, .  $nd„  Judgment,  and  then  the  Wife 
dies^  yeVj$»e.  Husband  fhall  be  charged.    Sid. 

If  9afcn  and  Feme  obtain 'a  Judgment  in 
Debt  Hi  *he  Right  of  the  Wife,  and  the  Wife 
dies,  yet  t&  Husband  (hall  have  Execution  up- 
on this  Judgment,'  Sid.  337.  and  not  the  Ad- 
piintfV^or  of  the  Wife,,  beeagfc  the  Debt  i&  al- 
ter'^ by  the  Judgment. 

In  v$af  *C^t/fX  a  Feme  Covert  JhaB  be  taken  in 
Eptfutiofy  and  in  what  not. 

.  la  a  Vevaftavit*  Vide  fupra. 
*"  The 'Court  difcharg'd  a  Feme  Covert  taken 
in  Execution  on  Judgment,  on  Demurrer  to  Co- 
verture pleaded  in  Abatement  after  Imparlance. 
The  Court  awarded  a  Supersedeas*  no  Judgment  Supersedeas, 
being  enter'd.  Affidavit  was  made  that  Ihe 
was  Feme  Cevert  before.     1  Kef?.  145. 

Judgment  againft  the  Lady  Prettjman  as  Sole,  If  Feme  Covert 
and  ihe  was  pretended  to  be  marry'd  before  t*  taken  in 

Jildgment,  and  it  was  pray*d  that  (he  might  be  f***'*0**  $** 
Ucharg'd  of  the  Execution,  and  a  new  Scire  ^f^JjV^ 
fac.    Per  Curiam:    She  might  have  pleaded  4V^f*«tf 

E  e  4  this  Etror. 
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this  alone  upon  the  Scire  fac*;  but  now  being 
taken  in  Execution,  they  cannot  cafe  her  till 
Sentcpce  in  the  Spiritual  Court  for  the  Mar- 
riage :  But  flic  might)  with  her  Husband,  bring 
3  Writ  of  Error,  and  affign  this  fdr  Error*     In 
Trefpafs  againft  A.  B.  and  feveral  others,  A. 
being  Covert,  all  brought  a  Writ  of  Error,  and 
for  it  the  whole  judgment  was  reverted*  J  Keb. 
1 3.  Afar/hat  and  the  Lady  Vrettyman ;  and  th? 
Court  will  not  fufter  the  Husband  to  releafe  the 
Error. 
Cowruire  w        in  Hmfty  and  Sanders's  C*fe,Counfel  prayed 
pat,  not  ub$  t^at  3  peme  Covert,  the  Defendant,  might  be 
Affidavit.  °n  difcharged  on  Affidavit  that,  at  the  Time  of 
the  Bond  which  (he  entered  into  as  Peme  Sole; 
ftie  was  Feme  Covert ;  Sed  nan  allocatur ;   this 
being  for  Kent  of  an  fioufe  taken  by  her  9s 
Sole.     And  in  the  Lady  Prettymans  Cafe,  the 
Court  did  not  determine  it  by  Affidavit,     3 
%eb.  382. 

The  Defendant  Feme  Covert  prayed  to  be 
difcharged  of  a  Cap*  Excorn  returned  in  B.  R. 
for  Non-payment  of  Cofts  on  Libel  againft  her 
for  Incontinence,  being  not  within  5  Eliz,. 
cap-  23.  fett.  1 2/  which  the  Court  agreed,  and 
the  Capias  difcharged  :  Some  conceived  it  was 
not  avoidable  but  by  Ple$.  3  $eb.  $j(?.  Oom. 
Rex  and  Coatet* 

Judgment  againft  Baron  and  Feme,  where 

the  Baron  was  acquitted,  ought  not  to  be  againft 

a  Feme  Covert  by  Stat.  W,  $..  cap.  $  J.  Cro.  Jac. 

41 7.  Dr.  Huffey  and  Afpor. 

7/  the  Tern*         If  Aftion  be  brought  againft  Baron  and  Feme, 

(4i<  after  a      and  the  Feme  die,  though  it  wetfe  after  a  Ver- 

^li'jLn  di&  yet  ^°  Judgment  can  be  given  againft  th$ 

h$Z+ *  Baron.     Hob.  129.    It  was  the  C*fe  of  Cayley 

g*inft  ttf.      anc*  his  Wife  againft  Poult  on  and  his  Wife,  for 

Unhand.       fcand^lous  Wprds  by  on§  qf  the  Women  againft 

M 
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the  other  Woman.  And  after  a  Verdfft,  the 
Court  was  informed  that  one  of  the  Women- 
was  dead ;  whereupon  Judgment  was  flayed* 

Hob.HJf. 

If  a  Feme  Covert  be  taken  on  Mefne  Procefi  F*«t  torn* 
before  her  Baron  for  a  Debt  dtmfokt,  {he  may  f*?  **  '«*•• 
be  difcharged ;  but'wfcen  the  Barom  is  taken,  he  iyj^9e£!** 
fhall  appear  for  totb :   But  on  Execution  the  u^ft4^ 
Feme  may  be  taken  before  the  Baron,  and  (ball 
be  detained*    i'Sid.  395» 

In  ABion  verfos  Sarin  and  Feme,  where  the 
judgment  fbuB  be  capiatur,  or  not. 

In  Debt  upon  Bond  agafnft  Baron  and  Femey 
for  the  Obligation  of  the  Wife  before  Cover- 
ture :  On  Nan  eft  folium  pleaded;  it  is  found 
againft  them  ;  both  Iball  be  imprifon'd  ;  for  the 
Husband  is  guiky  of  the  Fauxity  in  Denial  of 
the  Deed,  which  is  the  Caufe  of  the  Imprifon- 
menr,  as  well  if  the  Wife/  1  Re8>  Abr.  n\. 
15  jm  A  R.  Wood  2nd  Sutcltffs  and  ff*£  37 
Eliz.  in  Camera  $caccarii>  Say  and  Bardoife. 
i  RiB.Abr.  211. 

Bbt  in  Trefpafi  againft  Baron  and  Feme,  if 
the  Wife  be  found  guilty,  and  the  Husband 
not  gailty,  the  Bosband  ftallnot  be  tmprifon'd, 
?2  jiff.  87.  but  that  teems  hot  to  be  Law j  for 
in  mod  and  Suteliff't  Cafe,  1 5  Joe.  B.  R.  and 
Thin.  4  Jac.  B.  R.  White  and  Halfefs  Cafe; 
Aftion  of  Battery -  was  brought  againft  Baron 
and  Feme,  and  the  Baron  found  not  guilty,  and 
the  Wife  guilty,  and  the  Judgment  was  given 
quod  cafiamuTy  as  well  the  Baron  as  the  Feme, 
for  that  the  Baron  is  Party  to  the  Adion,  and 
ought  to  pay  the  Fine  of  the  Wife;  P.  1  r  Car. 
&.R.  Mayow  and  Cookjbot,  and  Cro.Car.  405. 
}  RqB.  4&r*  ?*?•  So  it  was;in  Eje&ment  againft 

Baron 
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Baton  and  Pe»ew  aod.the  Dffe**4w*  pleaded, 
Not^nHtf -the  Wife  WM  f«^g*Utj^  andd* 
Bma  pot  guilty;  jtric|  tUe  £tfgm*nt  f^ 
capiantur,  and  good ;  for  it  is  only  for.  Fioc  t£ 
~tfie  KiSg,  *rtct  the  r^jHifeDfiwv>*  ^ J^ngcr 
c  •*  'than  tiH  tUc Jrioeii  paid, 

B^fon  »iiA  «fttnc,  (bf  a  3#t«ry  done  by  cfafe 

Wife,  tbc  Defendant  j*ing  fevfri  ipUtyl    Pa 

Cur* .•  A  Capiautur  fluU  be  *gain#  th£  HuafaqA 
only,  although  the  Wrong  is  only  done  Sy  the' 
Wife-  Cf9.C<p%$i2»  ^wp^VCafiu  . 
mm  Barm  Trover  ^od  <^ve$fion  agajoft  Barqh  bv& 
0ml  Rme  Feme,  and  the  Baron  being  re^uefted  to  deliver 
?*fthb«b  fa  Good*  with  hi*  Wife,  reftlfed,  and  the  Wife 
w  mifencerv  ^  fc  |.||1  ^-^^ }   iti^roneou^'thf* 

Baron  andi  ifeifcc  ought  tQ;haye  bepa  am  miff* 
ricordia.  rJiMj;the.  Wei  Sftt-fttei  of  Car*  t~  '} 
Bulft.  151.  fiTeaiand  bit  Wife  *gair#  £*.&*• 

. '  Or  £  retover  *d  ia  Trover  ^fo&.Baron  and 

Feme,  hadJi*Jgraenr  tgeioft  ?taR>  and  both 

tfetp.  taken  in  Ekecotiftn,  ..the.  Wife  tfcap'd,  Debt  Up 

againft  the  Sheriff.  2  fl»/y?.  j*p>  Dr.Suvhfi 
and  Sir  Gdd.RepaeU.  fot  |be  Wife  was  it>  Exe- 
cution, and^a  Wrong  wa^done  by  the  Sheriff, 
and  the;  Ihxprhofimcnt  «  fev«ralj  and  fo  the 
Efcape  is  JetSecaL-  v  1  RqU.  AJk*  24  y • 
i  In  Trover  fh<J  .Co&verfion  againft  Baron  and 
Feme,  for  the  Converfion  of  the  Wife  during 
the  Coverture,  if  the  Wife  be  found  guilty, 
and  the  Baron  jiot  guilty ;  yet  both  4ha(l  be 
Jnmifericor-  m  miftrieordia*  for  the  Amerciament  is  not 
di**  for  the  Conversion,  but  for  the  Delay  of  Suit, 

and  not  rendriag .  the  firft  Day*  of  which  the 
Baron  is  as  well .  guilty  as  the  Wife.    1  Roll. 

■.-.  v.   . .  Hg- 


B  :Jtodgm«fflt'jgatoft  Baron  tArfFeriid,  whefef  ffit* 
lusband  was  acquitted,  ought  trot  to  be  «v*tr 
tgaitift  a  Feme  e**ft-f>  by  »<#/  Iffy.  2:  c$:i  u 
U  RQVijbmt*  cfPPhrd.  Crd.Jac.  41  J.  #*/$/ 
M& 'A/fort,    -  *  *\     "  '       -  -  •■>*.'    -:vt  *-*:*« 

-  A&lon  on  the'Orfe  sgafnft  fta«m  end 'Mm) 
tor  fcandatofcs  W<W*  fp*«ri' by'-tbe  Wife,  *ikh 
Jt^i^t  Is  g^att  *^ainft  tfceW  4oth  *  ias'  wcH! 
t*^'Husban4  ^tli^VWei^  ^  fee  amerced,  fifrfc 

S*<uf  *n$  fiMfay  -;> 

v  A&ion  of  tafe  agamit  JR  and  his  Wife  for1 

Word*  ftoton  <by*be  Wile.  •  Tte Defendantr 
pfeftd;  Qtto&tf&faftint  ih(k  culpntilet.  Th? 
Wil^ftftaU  W  -his  Judgiktrif  /  fcr  the;Pfctf 
»&**>£  |s  -Void*  -arid  To',  good  for  t  fc'e* 


<rf:*he  Httthwi^is  Void^nd  fa  goo* 
Wife.  1  £**  *«^r  *itf,  Citrfenttt  vcrfas  Jf?$r 

zndSafftne.  *       ■*■     \  -:  A  •-* 

Coy?/.    Damages, 

In  Trefpafs  by  Baron  and  Feme  for  imprifon* 
ing  the  Wife  until  a  Fine  paid ;  for  all  the  Tref- 
pafs, except  the  Fine,  they  {hall  recover  Da- 
mages in  Common,  1 1  H.  4.  1 6.  b.  but  for  the 
Fine,  the  Husband  (hall  recover  Damages  fole, 
becaufe  it  was  hi*  Chat tek  -   ~  -.*# 

In  Affife  by  Baron  and  Feme,  if  it  be  found 
tbey  were  difleifed,  they  (hall  recover  Damages 
of  the  IfTues  in  common,  11  H.  4.  1 6.  b.  but  if 
ic  be  found  that  certain  Goods  of  the  Husband 
were  taken  upon  the  Land,  the  Husband  fole 
{ball  have  Judgment  of  the  Damages  for  them. 
.  2 1  H.  4.  17-  adjudged. 

If  Baron  be  poflefled  of  a  Term  in  the  Right 
of  the  Wife,  and  Damages  are  recovered  againft 
bim,  the  Damages  /ball  not  aflfeft  the  Term  of 
theWHe  after  the  Death  of  the  Husband,  in  re- 
gard flie  came  in  Paramount ;  aliter,  if  an  Ex- 

-  tent 
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tent  be  apod  it,  or  upon  a  Recognizance  in  the 
Iflfe  of  the  Husband,    9  H.  6.  5  a. 

If  Bjaron  and  Feme  join  in  an  A&ion,  and  a 
Verdift  it  given  for  the  Plaintiffs,  and  the  Jury 
affefc  Damages  ultra  mi/as  &  cuftagia  fer  ipfam 
Cvvbjch  is  the  Husband)  circn  foSlam  fuam  ex- 
fpfita  to  fo  much,  and  fro  mi/is  &  atjtagris  iffif 
tp  fo  much.  And  upon  this  Judgment  is  given, 
That  the  Hppband  and  Wife  ftall  recover  the 
Cofts  and  Damages ;  although  it  is  found  that 
tfre  Husband  poly  depended  and  disburfed  the 
Money  for  the  Cofts  of  Suit,  foralhiuch  as  tbtf 
Wife  had  nothing ;  yet  the  Judgment  is  good* 
th^t  the  Barpn  apd  Feme  (half  recover  the  Goflts* 
for  >  there  may  not  be  one  Judgment  for  (be 
Cofts,  and  anptber  for  the  Damages.  1  ftoU. 
Abr.  j  j6.  Confee  and  Berree, 
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CHAP*    XXXIL 
Of  Divorce, 

"the  Nature  of  a  Divorce.  What  are  good  Caufis 
of  Divorce.  Tfa  foveral  Kinds  of  Divorces. 
What  Divorces  declare  the  Marriage  void  ab 
initio*  Of  the  Divorce  -caufa  precontra&us, 
caufa  fcigiditatis,  caufa  affinitatis,  confangui- 
nitatis,  and  fever alCaufes  of  each  for  Ilitqtrd- 
tion.  Of  a  Divorce  a  Men  fa  &  Thoro,  and 
the  Consequences  thereof  What  mean  A&s 
done  by  the  Husband  JhaB  ft  and  good  or  not* 
notwithftanding  the  Divorce,  Of  Stiffs  and 
A&ions  after  the  Divorce*.  Where  and  in 
what  Cafes,  notwitbftanding  a  Divorce,  the 
Wife  fbaU  be  endowed,  or  not.  Pleadings  and 
Trial.   What  Divorce  JhaB  baftardife  the  Iffue^ 

or  not. 

.1  ■> 

A  Divorce  is  where  the  Efpoufals  were  law- 
ful, according  to  the  Maxim,  Vbi  nuBus 
habitus,  ibi  nulla  potentia.  So  if  a  Man  marry 
a  fecond  Wife,  the  firft  living,  there  needs  no 
Divorce,  in  regard  it  is  void  ab  initio. by  Law: 
For  you  muft  know  by  our  Common  Law,  the 
'  Efpoufals  in  the  Church  be  fo  ftrong,  they  can- 
not be  defeated  without  a  Divorce,  and  with- 
out giving  Notice  in  Convention  ;  and  if  they 
die  before  foch  Convention,  the  Iflue  (hall  ne- 
ver be  a  Baftard,  inafmuch  as  the  Efpoufals 
were  not  void,  but  voidable ;  and  in  all  Cafes 
where  the  Efpoufals  are  voidable,  it  behoves 
that  the  Party  be  convened  before  Separation, 
or  otherwife  the  Efpoufals  continue  lawful,  and 
the  Iflae  \s  legitimate*    Moor  271* 

What 
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What  are  gpVd&tttfes  QfDh<*U>Md  oftbeje* 
veral  Kinds  of  Divorce. 

Formerly  fotne  Matters  were  Caufes  of  Di- 
vorce, which  are  not  fo  njwtf :  A|  ,   , 

1  &  2  P.&  M*ryt  cap*  8;  A  Divorce  propter 
ImPedimentum pubkca  b<weftath-&  juftitia* 

Caufa  Co^fatet»itatisy  qr  Commaternitatist 
1  (Godfather  or  Godmother)  wbfch  i*  the  A& 
of  1  &  2  P.&  M.  c.S.  are  called  cognatto  Spi- 
rituals, caufa  Profeffiauis.    Obferve>  if  a  Dea- 
con or  fccular  Prieft  had  taken  Wife,  cbe  Mar- 
riage  was  not  void,  hut  voidable,  caufa  Profef- 
Jioms ;  and  if  either  Party  had  died  before  JDi- 
▼orce,  the  IflTue  bad  been  legitimate,  and  ftould 
have  inherited*  for  that  Deacons  and  Prjefts 
within  England  were  not  Votaries,  (viz^)  had 
not  vowed  ChafUty;  but.if.a.Mopk  or  Nun 
"had  married  before  the  Stat.  32  //♦  8.  cap.  38. 
and  of  i  Ed.  6.  cap.  21.  the  Marriage  had  been 
.  merely  void. 

Caufa  togmtiouis  Legality  (viz.)  Adoption. 

Thefe  are  all  taken  away. 

In  our  Book*  the  ^laVincuh Matrimnin 
vrfon  «  cownon  V  Mmfa  &  n<fro 

of  Divorces>      «  J- ;    •  . 

*.  .  ►    »    -  • 

*  Thofe  Divorces  which  diffolve  the  Vinculum 

Matrimonii^  are 

Caufa  Pr&coutra&us, 

Caufa  FrjgidiPatis : .  Where  the  Party  hath 

•  perpttuam  impotent  iam. 

Caufa  Affinkatisy  or  Cwfanguinitatis.  ' 
Caufa  Savitia  five  Metus. 

1  Thefi 


.       •  *  ■     -  .     •  •   ■       •  ^ 

Thpfe  Divorces  declare  the  Marriage  void  at 
initio ,  and  declare  the  Ifliie  iBaftard.        l       ul*    ::      1 

Something  I  (hall  fay  of"  e&cb  t>F  thefe,  ati^l :  •'      ^      ; 
t*h$  Confequ ehcb  thereupon.    '  - 

By  the  Divorce  taufa  FrdcbitH8us%  a*  I  faid,  C*u&  Pwh 
there  is  a  Nullity  of  the  Marriage,  and  the  cmfanAm 
Children  are  mere  Baftarda.*  -%  lnft.91.  By  the  ":  ' 
Divorce  caufa  pr<scmtra&us,  the  'fiitt  'Parties 
iire  compleat  Baron  and  Feme.  '  It'toas  Silr'jR^- 
[bertPaine's  Cafe,  Sid.t}.    Jf«*  Man  com r ad 
with  a  Woman  to  marry  her,  and  after  he  mar- 
ries another  Woman,  the  firft  Woman  fues  in 
the  Spiritual  Court,  and  h  is  -by- Sentence!  ad- 
fudged  that  the?  Man  and  firft  Woman  are  Baton 
and  Feme;  by  this  Sentence  the  firft  Man  and  By  Diva** 
Woman  are  coiflpleat  Baron  and  Feme  without  C*rf*  P«- 
ahy  orhfer  Solemnity ;  quod  Tvifdeh  negavit  •  artel  J£n£J^J^ 
faid  the  Marriage  ought  to  be  fblemnh'd  before  ^/^^  ^ 
they  can  be  compleat  Baron  and  Feme  :  And  compleat  3*- 
Nby  in  his  Lent Re&diug,  Attn.  16%  2,  h^d,  ton  and  Feme, 
That  if  the* Wife 'be  divorced  from  her  Hofr  Jj*^.*^ 
band  caufa  pracomraftus,  made  with  anotWr  So!immtf9 
by  verba  de  prafetni,  that  in  this  Cafe  imme- 
diately by  Sentence  given  in  Court,  the  Mar- 
riage (hall  be  contaminate  between  the  War- 
man  and  her  firft  Husband,  without  any  Rites 
in  facie  Ecdefix ;  edited  upon  Contraft  by  verba 
de  future.    Dyer  105.  b.  in  Margin. 

Two  were  precontra&ed,  one  afrer  is  efpoufed 
to  a  Stranger,  and  after  fued  fa  the  Spiritual 
'Court,  and  Sentence  it  there  given  that  they 
da II  marry  according  to  the  Precontrad,  and 
ihe  marries ;  this  is  good4  without  Divorce  or 
Content  of  the  Husband,  and  their  Iffue  is  not 
*  Baflard.  *  Mm  1  69.  Bunting't  Cafe. 

Caufa 
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Caufa  frigiditatis :  Where  a  Man  hath  per-  } 
fetuam  impotentiam  generations. 
IftbiPsriks  It  hath  been  a  great  Queftion,  if  the  Parties 
MtxmxdCixA  divorced  intermarry  feverally  with  others,  and 
Impotentis  j,avc  |guc  feverally,  whether  the  fecond  Mar- 
XT*^  riaSc  i$  void>  and  whether  their  Iffues  are  Ba- 
ft** Iff**  flards  I  My  Lord  Dyer  cites  one  Bury%  Cafe, 
wbtbirtb*  fol.  1 79.  <?.  Sentence  againft  fiwry,  Caufa  frigi- 
Iffue  an  B«-  ditatis  naturalis  ad  felt  am  Uxor  is  fua ;  and  the 
/*r*.  Wife  was  married  to  Cary,  by  whom  (he  had 

Iflue,  and  (he  gave  all  her  Inheritance  to  Girjr 
her  fecond  Husband ;  and  Bury  was  married  to 
another  Woman,  by  whom  he  had  Iflue:  And 
in  this  Cafe  thi  Opinion  of  the  Doftors  was, 
that  then  the  Perfons  (hall  be  compelled  to  co- 
habit together  as  Man  and  Wife.  Eo  quod 
Saniia  Ecclejia  decepta  juit  in  priori  judicio. 
Harrifon^  in  his.  Lent  Reading,  cites  a  Cafe  to 
be  adjodg'd  Httt*  37  Elix,.  Stafford  and  Money. 
Feme  fues  a  Divorce  for  Frigidity,  and  after  the 
Husband  marries  another  Wife,  by  whom  he, 
had  Iflue,  and  adjudged  that  the,  fecond  Mar- 
riage is  void ;  and  the  Civilians  gave  the  Rule, 
Qui  aptus  eft  ad  unam  apt  us  eft  ad  aliam,  & 
quando  potent  $  a  reducitur  ad  aSlum  debet  redire 
ad  primal  nuptias.  Impotentia  &  frigiditas 
quoad  banc  eft  caufa  fufficiens  divorce  apres 
fexplorattotij  &  'trial  pro  tres  an*  &  outers 
Ceremonies ,  enjoined  by  Canons,  and  the  fe- 
cond Marriage  of  both  is  good,  notwithftand- 
iog  that  the  Party  impotent  •  have  Children* 
Vide  Moor  225.     2  Leon.  169, 170, 171,  172. 

In  Berry3 %  Cafe,  the  £rft  Judgment  was  given 
upon  a  Libel,  which  was  that  he  was  frigidus, 
and  the  Sentence  was  accordingly ;  but  no  men- 
tion whether  maleficiatus,  or  not,  quoad  banc 
only,  or  frigidus  a  natura ;  but  becaufe  that 
after  he  took -a  fecond  Wife,  and  had  Iflue  by 
;       l  her, 
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1      * 

her,  a  great  Queftion  wai,  Whether  he  thai!  btf  in- 
tended maleficiatus  quoad  hancy  or  not  ?  For  the 
Proofs  of  the  firft  Sentence  tend  to  prove  a 
perpetual  Frigidity ;  and  upon  a  fpecial  Verdift 
all  this  appearing,  the  firft  Sentence  was  in- 
tended to  be  true. 

*  *    » 

Caufa  A^itais,G>nfun£ui*itMfs.  Xidef& 
£rvt,  Tic  Baffarxt. 

Ganfa  Stvitix  five  Metus. 

If  the  Husband  take  from  his  Wife  Apparel*  Caulk  S**i- 
ahd  other  Necelfaries,  this  is  a  good  Ground  to  "* 
fue  a  Divorce  Caufa  S&viti*.    i  £M.  1 1 8. 

If  onfe  of  them  be  in  Dread  of  the  other  for 

CoUbningt  it  is  a  good  Ground  for  Separation 
y  Sentence* 

Divorce  a  Menfa  &  Tboro,  t>r  Caufa  Adult*  £**&  Afiet- 
tii :   This  doth  not  diffolve  the  Marriage,  foe  tenu 
it  is  fubfequent  to  the  Marriage,  as  the  others 
are  precedent.    And  in  Cafe  of  Divorc?  Caufa 
Adulurih  the  Coverture  continues  between 
them :  If  the  Husband  after  fuch  Divorce  re«- 
leafe  an  Obligation,  or  any  other  Duty  due  to 
the  Wife  before  Coverture,  h  hath  been  held  a 
good^Releafe ;  which  proves  that  the  Marriage  T*t  a*  Efpem 
continues,  add  the  Wife,  after  fuch  Di vorce*  (*b  ***** 
fhall  have  Dower  of  her  Husband's  La  as; 
which  proves  that  the  EfpoufaJs  continue.   *  nd 
therefore  in  Littleton**  Cafe,  Sett.  3  80.  a  Leal* 
is  made  to  the  Husband  and  Wife,  To  have 
and  to  hold  to  them  d*iri«g  the  Coverture  be- 
tween them ;  in  this  Cafe  they  have  an  Eftate 
for  their  two  Lives,  upon  Condition  (vtz>.)  if 
one  of  them  die,  or  that  there  fee  a  Divorce 
between  them,  then  it  (ball  be  lawful  for  the' 
Leflbr  and  his  Heirs  to  enter.    tgittUton  here 

Fff  fpeak- 


fpeatafe  of  fech  Divorce  as  stiflolves  the  Ma*» 
rhge  *  Pfacnfo  Manltmmi •  for  though  th* 
Husband!  and  Wife  ate  divorced  Qzt^i  Aduk&t*, 
yto  the  Freehold  continued*,  btcaufr  the  Cover- 
rare  centinoeth. 

Bmd*W+>        If  a  Woman  be  divorced  a  Menfa  &  The***. 

mandhcrced  {fce  rtuft  fue  by  her  next  Friend,  as  was  Lady 

nl^i  ?   **£•*  C*fe  5  «*'**  if  toe  is  *«*■**  Fuwa/o 
™»  J*«*    Matrimonii :  As  if  a  Man  (harries*  fitton&Wfc 

the  firft  living,  the  fecond  Wife  may  foe  by  the 
Name  when  (be  war  Soft,  for  that  thafecoud 
Marrfegc  is.  void  ab  intti** 
Chil<ke*  hsi      ^t€a  a  Woipan  is  divorced  a  Merits  jff. 

^^jTT^iaWf  the  Children  begotten  afterwards  m* 
«*t>*t*T*s.  Bgftahfc|)  f^  k  fciU  ^  1^^  the  Hoab»<l 

had  no  Mctb  so  her,  u*fe&  die  Contrary  fa| 
£0*  wrf  tf*/!r   fhewn :  Bat  if.  the  Man  and  Woman  paic^  sad 
ht^nen  after  \\ve  feparate  without  foch  Sentence,  the  Chit* 
V^^1    drti*  are  takto  to  belegitimate*  fobtefc  theCitK^ 
*****  m     ttary  be  proved, ,  for  Accefs  ft  ail  be  intended* 
however,  if  a  fpecial  Vcrcttft  find  the  Man  1*4 
Ho  Accefs,  the  Child  (ball  be  deemed  a  ft* 
Hard.    See  the  Cafe  between  the  Partfbea  e( 
St  Gmgt  and  St*  Matgarris  Wftminjier,,  SdL 
Rep*  12  J. 
StamdAUtrl'     Where  at  Woman  mtfi  ies  a  fecond  Husband 
*th*»Pt  during  the  Life  of  the  ftift,  the  laft  Marriage  a 
ff"M*T**.void,  without  any  Divorce:  Andajwy  ftatt 
ISSIIS^    rrT  th*  Fa&«     T**  Spiritual  Court  cannot  girt 
vorce.  Sentence  to  anool  a  Marriage  after  the  Death  of 

the  Parties,  for*  they  proceed  only  fvo  fob* 
minima.    Salt.  ifer. 
The  SfifituAl  *    The  Cotofe  of  Common  Law  f^tdom  inter* 
Court  jmdgit   p*ft  where  the  Woman  -  fues  for  a  Divorce,  er  , 
4fftht  c**J*s  feparate  Maintenance  m^heEeclefiiaftica)  Coasts, 
jSm.  W  w  may  be  ottered  by  Hyatt's  Cafe,  who  pay 
^^        fed  a  Prohibition  -at  Common  Law  to  the  Con* 
fiftory  Courw-  of  Afftiw,  for  that  be  was  foed 
•  .     -  -  „-  .  there 
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there  by  bit  Wife,  to  be  feparated  f«*m  him 
propter  f*vitism  ;  *nd  Sentence  given  tb*t  his 
Wife  flbould  live  from  him,  aad  be  fiiouJd  alloyf 
ker  Five  Shillings  and  $t*  Pence  Weekly,  not? 
withftaadteg.  the  Husband  qfleiQd  ReQojDciliati* 
on,  and  defrtd  Cohabitation,  and  proffered  Cau- 
tion to.  ufe  her  fitly.  The  Court  deny'd  to 
?rant  a  Prohibition,  And  fa-id  the  Court  Qf  the 
Ordinary  was  the  proper  Court  fot  Allowance 
?f  AUittouy,  and  &ay  take  Order  for  Separation 
or  Divorce,  if  &e  be  cruelly  ufed.  2  Oe.  364^ 

The  Cafe  of  Green  was  foittetbing  harder :  Green*/  ft/fa 
Ha  prayed  a  Prohibition  to  the  Ecclefiaflic%l 
Court  of  Salisbury,  for  that  his  Wife  having 
fued  him  their*  to  he  feparated  from  him  propter 
Stvitidm,  *od  Sentence  given  for  the  Husband; 
jet  he  waa  fore'd  to  pay  all  the  Cofts  for  hit 
Witt;  and  flte  afterwatds  appealed,  and  be- 
caufe  the  Husband  would  not  anfwer  the  Apr 
peal  agairift  himfeif,  and  pay  for  tranfmhting 
the  Record,  he  was  excommunicated,  and  now 
prayed  a  Prohibition:  The  Court  conceived 
the  Cafe  to  be  very  hard)  that  he  ftould  be 
fenced  to  fpend  his  Money  againft  himfeif,  yet 
?t  being;  alledged  the  Coutfe  was  fo  in  the  Ec- 
*le£*ftical  Coint  they  did  not  gr*nt  a  Prohibiti- 
on, but  took  Time  to  advife.  Qre.  Car.  if. 

What  mean  A&t  done  by  the  Baton  Jball  ft  and 
lood  or  not,  nttwitbftanding  the  Divorce. 

Where  Baron  and  Feme  are  divorced,  where 
£he  is  an  Inheritrix*  mean  Afts  executed  (ball 
•fiat  be  reverfibd  by  the  Divorce,  as  Receipt  of 
-Rent,  Wafte,  Prefeotment  tp  a  Benefice,  Gift 
>of  the  Goods  of  the  Wife ;  contrary  of  Inheri- 
tance*, if  the  Husband  had  difcontinued  or  char* 

god  the  Land  •     *  j 

Ffa  rfe 
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He  tarty  releafe  an  Obligation  due  to  the 
Wife  before  Coverture,  after  a  Divorce  a  Menf& 
&  Thoro ;  fo  of  a  Legacy,  as  was  the  Cafe  of 
Stephens  and  Titty,  F.  T.  Was  divorced  from  the 
Husband  Can  fa  Adulterii  in  the  Husband ;  the 
Wife  fued  Stephens  in  the  Spiritual  Court  for  a 
legacy  given  to  her  by  a  Stranger,  and  he  plead- 
ed the  Releafe  made  by  the  Husband  after  the 
Divorce.    Per  Curiam :  This  Divorce  is  not  a 
dijfolutio  a  Vinculo  Matrimonii,  fo  as  that  any 
of  them  may  marry  again,  but  it  is  a  Separati* 
on  only,  and  they  be  not  compellable  to  coha- 
bit;   but  if  they  will  they  may,  without  any 
marrying.  And  in  Regard  this  Separation  does 
not  avoid  the  Marriage  abfolutely,  but  they  ftiB 
remain  Man  and  Wife,  the  Releafe  by  the  Huf- 
fcand  was  good  to  extinguifh  the  Duty.  And  the 
Books  which  fpe&k  that  the  Feme  ftaH  have 
her  Goods  after  Divorce,  are  to  be  intended  of 
an.abfolute  Divorce  ab  initio*  Cro.  EL  908. 
If  a  Feme  pofi  annos  nubile s^  (vix,.)  at  1* 
.  Years  contra  &  Matrimony  with  A.  and  after 
marry  with  B.  and  after  that  (he  have  paffed  the 
Age  of  1 6  Years,  her  Marriage  with  B.  is  dif- 
folved)  Caufa  Pracontra&us ;  by  this  .Divorce 
there  is  a  Nullity  of  the  Marriage  ah  initio ;  and 

WfofaU     if  fte  had  any  Goods  or  PcFfoM,  Efta«*  flic 

-    have '£  '(*<*. 0UJht  to  have  thc  fame  a8ain>  for  ceJfan"  CM* 

i    tgai*.  cejfat  Effe&us.  But  if  he  had  given  or  fold  them 

before  without  Collufion,  then  there  had  been 
no  Remedy;  but  if  it  were  by  Collufion,  there 
the  Wife  might  have  averred  the  Collnfion,  and 
fte  may  have  the  Goods,  whereof  the  Property 
may  be  known  either  by  Detinue,  or  in  Chan- 
cery ;  and  the  reft  that  lay  in  Money,  and  the 
like,  (he  may  fue  for  by  the  Spiritual  Law,  cm 
in  Chancery  :  And  the  Heafon,  Dyer  13.*.  whf 
(he  fhall  have  her  Goods  again  is,  becaufe  the 

Caufi 
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Oanfe  and  Conflderation  of  the  Gift  of  tbtra  in 
Marriage,  is  now  defeated;  for  the  Goods  were 
given  in  Advancement  of  her  Marriage. 

If  the  Husband  alien*  the  Land  of  the  Wife, 
and  after  they  are  divorced  caufa  PracontraEiur, 
or  any  other  Caufe  which  diflolves  a  Vinculo.; 
the  Wife  during  the  Life  of  the  Baron  may  en* 
ter  by  the  Stat,  32  #.8.  c.  28. 

If  Baron  and  Feme  purcbafe  jointly,  and  are 
Jiffeifed,  the  Baron  releafeth,  and  after  they  are 
divorced,  the  Feme- (hall  have  a  Moiety,  albeit 
there  were  not  Moieties  before  the  Divorce ; 
Jog  the  Divorce  converted  it  into  Moieties. 

Of  Suits  after  Divorce.    Vide  Atliws. 

If  a  Man  be  obliged  to  a  Feme  Sole,  and  af- 
ter the  marry  him,  and  after  (he  is  divorced  ; 
£bc  may  have  an  A&ion  afrerwajrd*  which,  by 
the  .Marriage  was  fufpended. 

If  Baron  and  Feme  are  di vowed  Caufa  Adul-  '&**[**  4- 
teriu  and  after  the  Feme  fues  without  the  Hut  **• 
band  for  a  Defamation ;  although^  the  Divorce 
di Solve  not  the  Marriage,  yet  in  Regard  the 
Feme  by  the  Courfe  of  the  Civil  Law  may  fu* 
alone,  in  fuch  a  Cafe  a  Prohibition  has  been 
denied* 

Whsre  and  in  what  Cafes,  notwithftunding  &DU 
vorce>  the  WifefiaU  be  endowed*  or  not. 

If  Baron  and  Feme  ate  divorced  a,  Vmcula 
Matrimonii,  Dower  ceafeth,  but  not  if  it  be 
only  a  Menfa  &  'Thro.  1  In  ft.  32.  a. 

If  a  Marriage  de  faSho  be  voidable  by  Divorce 
in  Refpeft  of  Confanguinity,  Affinity,  Precon-? 
trad,  or  the  like,  whereby  the  Marriage  might 
have  been  diflbl ved,  and  the  Partie*  freed  a  Vin* 

F  f  j  cuk 


♦  *«l 


|#  QfTtiebrce:      Cb. 

tttfc  tifatrimtmii  i  yet  If  the  Husband  die  bfcfet* 
any  Divorce,  there  pow  becaufe  it  cannot  be  it- 
voided,  this  Wife  *&  /SdSa  ftsH  be  endowed, 
for  this  in  Ligitimum  Atatrim&maik  quoxddotem. 

i  Infi.  1%.  a- 

A  Woman  Copyholder  far  Life  according  to 
the  Cuftom  of  (he  Manor,  durante  viduitate^ 
takes  J.  S.  to  Hufband,  Are  being  Niece  to  a 
former4  Wife  of  ^.  S.  upoa  ifrhich  3k  5*  is 
queftioned  for  an  incefluoius  Marriage,  abd  dbefe 
penance,  and  is  bound  not  to  keep  IrerCoinpa* 
toy ;  and  after  7-  &  dies,  this  Marriage  docs  not 
*  determine  her  Eftace,  for  {he  was  not  divorcri 
a  Vinculo  Matrimonii,  though  there  wasCaufe 
for  it.  Hob.  Remington**  Cite.  '    '  ' 


Pteadi*g. 

In  Pleading  of  a  Divorce  the  Judges  coiwp  $a*» 
Ijiuft  be  precifely  pl$adp&  .  %Lhn.-f.  \rjo%  17'i. 

Tr/a/. 

Divorce  fo*ll  he  tried  by  the  Bifhop,  and  not 

bfrPais.    7^1*4.^3.    *?#.<5.i8. 

»  *  »         .  .      , 

ft%z*  Divorce  Jhall  bafiardije  the  IJfue,  *r  *tt. 

It  appears  before  that  fach  Divorce*,  whicb 
dittolve 'Vinculum  Matrimonii*  Chall  baftardife 
the  I  flue,  if  they  are  executed  during  the  Live* 
bf  the  Parties,  otherwise  rrot ;  and  the  Iffofe  tAay 
hot  be  made  a  Baftard  after  their  Death :  Pot 
the  Divorce  in  the  Spiritual  Court  \$propeccatis9 
which  cannot  be  after  their  Death  •  fc&d  they 
cannot  difinherit  an  IflRae  there. 

If  A.  takes  B.  to  Wife  within  Age  of  Coo- 
fcnt,  ^nd  after  at  the  Aige  of  Confer  ttbdy  dif. 


lent,  and  marry  elfewhere,  and  hive  Ifltie  and 
die,  it  eannetteexvmined  in  the  Spiritual  Court 
after,  whether  they  confcnted  at  the  Age  of 
Content  before  their  Dlffoat,  becaufe  they«a%» 
"not  l>aftardlfe  the  Iffue  after  their  Death ;  En- 
glefield's  Cafe ;  tod  a  Prohibition  granted  out 
of  Chancery  upon  it. 

And  k*s  a  general  Rule,  that  ifcer  their  De»Gh 
the  Spiritual  Court  cannot  examine  uny  Matter 
to  baftar&fe  the  Iffue.  If 'two  tre  divorced  for 
<tetfitnguinit)\  if  they  were  ignorant  of  the  Con- 
Tangttinky,  tht^ffuelhaU  be  Legitimate,  t  Roll, 
SL?J*  aia.-  But  fee  the  Cafe  of  Pride,  v.  the 
Hark  of  Sorb  and  Mount  aguey  where  it  was  fceld. 
That  the  ftule  that  a  P erf  on  (hall  mot  bebaftar- 
di$*d  after  his  Death  is  true  only  in  the  Cue  of 
Baftard  Eigne  and  Mufor  prifat*  Salt  no. 


«!i'L*"-r' 
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CHAP,  xxxra. 

*  . 

Offences  againft  the  Statutes  concerning 

Women, 

Aftion  on  the  Statute  of  5  Eliz.  c.  9.  againft  the 
Husband  and  Wife  forth  Wife's  not  af fearing 
ad  Teftificapdurn,  and  the  Declaration  of  Po- 
lygamy againft  Stat,  t  Jacc  J 1.  Offtealing 
offfometf,  &c  Conjlru&ton  of  th$  faid  Sta- 
tute, and  of  the  Stat,  jp  Eli^.  q,  8.  0/  Rape* 
Baron  and  feme  indicted  of  Perjffry.  *  Infor- 
mation againft  a  Feme  Covert  for  fitting  Fifi. 
In  all  Stafytes  ipbictyroyidefor  actual  Wrong* 
Femes  Cover f  s  foall  be  intended  within  tbenf. 

Vfim tUSut.  Tl  Brought  an  AdtUmfur Stat.  $  El.  r.  9.  a- 
5  El-C-  9:&  "•  gainft  H.  and  his  Wife  for  the  Penalty  of 

Id  ?S*ffi?    »  ° l  $vcn  ^ the  faid  Statutc  againft  hk»»  whp 
fandunu       wa$  ^rved  with  Procefs  ad  Tejtijkmdum,  &c. 

and  doth  not  appear,  not  having  any  Impedi- 
ment, &c.  And  (hewed  that  Procefs  was  ferved 
upon  the  Defendant's  Wife,  and  fufficient  Char- 
ges, having  Regard  to  her  Degree  and  Diftance 
of  the  Place,  &c.  tendered  to  her>  and  yet  flic 
did  not  appear.  Verdi&  pro  Quer\  'Moved  in 
Arreft  of  Judgment  1.  Becaufe  the  Plaintiff  in 
fetting  forth  he  was  damaged  for  the  not  Ap- 

Searance  of  the  Wife,  and  ha*  not  (hewn  how 
amnified.  Keffond\  Tho'  the  Party  be  not  a( 
all  damnified,  yet  the  Penalty  is  forfeited*  2.  A 
feme  Covert  is  not  within  the  (aid  Statute,  for 
no  Mention  is  made  of  a  Feme  Covert.  RefponcT. 
Femes  Covert  are  within  the  faid  Statute,  o- 
% her  wife  it  would  he  a  grand  Mifchief,  for  fhe 
may  be  the  only  Witneft.    3.  The  Declaration 


,Cb.  XXXUL  comerntTtg  Womtn. 

is,  that  the  Plaintiff  tendered  the  Charges  to 
the  Wife,  where  he  ought  to  have  tendered  the 
faaxe  to  the  Husband.  Refpond*.  The  Wife  ougfit 
to  appear,  and  therefore  the  Tender  ought  to  bp 
to  her:  And  Judgment  pro  Que*',  i  £>*#•  123. 
Harvithlom  and  Harvty%  Mejme  Cafe.  Cro.  El. 

•  % 

Polygamy. 

Per  Stat,  i  Jac.  c.u.  If  any  Perfon  or 
Ptrfons  within  his  Majesty's  Dominions  of  Eng- 
land and  Wales  >  being  married,  do  marry  any 
Perfon  or  Perfons,  the  former  Wife  being  alive, 
that  then  every  fuch  Offence  ftall  be  Felony, 
?md  the  Perfon  or  Perfons  fo  offending,  (hail 
futfer  Death,  as  in  Cafes  of  Felony.  But  this  Aft 
lbal)  not  extend  to  Husband  or  Wife,  beihg 
abfent  feven  Years  from  the  other  beyond  the 
Seas.  Nor  (hall  it  extend  to  any  Perfon  di- 
vorced at  the  Time  of  fuch  Marriage  in  the  Spi- 
ritual Court*  nor  to  Marriage  within  the  Age 
of  Cod  fen  t. 

As  to  9  Woman  being  divorced,   and  then 
marrying  again.    It  was  one  Porter's  Cafe :  R. 
was  lawfully  efpoufed  to  one  Porter,  and  had  fo- 
eda  Divorce fr op ter  Saviti am, and  itvtasSepata* 
:  mus  a  Menfa  &  Thpro,  but  no.  Word  of  Divorti- 
:  amtts.    By  the  better  Opinion  (he  is  within  the 
Prpvtfo,  *nd  that -it  was  not  Felony ;  but  it  ap- 
peared by  the  Canons  that  fuch  Perfons,  as  ate 
divorced  a  Metifa  &  l*horoy  may  nor  marry  again ; 
and  it  was  clearly  agreed  by  the  Civilians,  that 
the  fe^nd  Marriage  was  unlawful,  and  that  flie 
might  be  in  Danger  of  the  Statt^te ;  but  it  was 
not  adjudged    ther$:    But  in  my  Lord ■  RoJ}V$ 
Cafe  it  was  the  Opinion,  that  they  might  mai> 
fjf  again.    Qo.Car.  q6i.  Porter'sCafc* 

One 


W 
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One  mitt***  tta  indeed  *  Brtfil 
Stat,  i  ^r.  ix.  for  bavittg  two  Wives,  and 
on  Not  gu$ky>  a  fpecial  Verdtffc  was  found 
the  faid  mHiam$  married  one  Wife*  «nd 
afterwards  divorced  from  her  Cnnfa  Aduitm* 
tod  afterwards  mailed  the  either)  and  if  t&at ; 
were  within  the  Provifo  of  that  Stat  whichft** 
vides  for  thofe  who  are  divorced,  was  the  Qpc- 
£ion.  And  it  was  rdblved  without  Argument  fay 
Bramftone  Chjef  juftic?,  and  Heathy  (cater is  tffc- 
tfixtilus)  that  it  is  wftftin  the  Ptmfifh  ftrtba 
Statute  fpeaks  generally  of  Divorfce*,  and  frisk 
JPena!  Law :  And  JfotfA  laid  *h»t  fey  the  £*W4f 
Holy  Church  the  Parties  divorced  Caufa^lMt 
terii  might  marry  i  and  he  tilted  ^ftrwr**  Gift, 
who  $ras  divorced  Can/a  Smjitia,  and  (aft** 
was  refolded  that  thpt  was  Jtie/t  wkhin  the  At- 
w/fe,  becauffe  only  a  Divorte  a  G9bdt*tati*m% 
and  a  Temporal  Separation  till  the  Ang&r^pdt 
But  here  it  Is  a  Vinculo  Matrimonii ;  (in  which 
laft  he  was  much  mxftaken.)  March  Rep*  jot. 

One  was  indf&ed  of  Felofty  upon  the  Stifc 
i  Jacc*  ii.  jfor  having  of  two  Wives;  and 
the  Evidence  was,  that  he  efptrafed  tone  beyond 
the  Seas,  and  another  here;  and  the  Court  wis 
bf  Opinion  that  he  was  not  within  the  Statute. 
Quere*  If  the  TecoodEfpoufaU  were  beyorWMie 
Seas,  for  that  makes  the  Offence,  an4  caittttt 
here  hie  tried.  Sid.  171. 

Counfcl  on  1  Jac.  c.  1 1 .  prayed  Stay  of  Pi*- 
eels  upon  the  Recognizance  of  the  Profecatt*, 
who  was  bound  over  by  Judge  Arc  her  Judge  of 
Aflize  ip  Cornwall,  to  profecute  the  Defendant 
for  having  two  Wives  j  in  Regard  he  being  takrti 
in  Cornwall  n&uft  be  ttfed  there,  and  that  there* 
fore  it  might  be  faved.  But  per  Curiam  :  Tins, 
befog  an  Affirmative  Statute,  doth  nttrtakea way 

the 
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fce  Tfial  by  the  Gofomon  Lakr  wheip  the  Of" 
ktbaz  wis,  committed :  And  agreed  to  favte  the 
tacteoistace.  PetogeB  and  Dr.  jfyttf***  Cafe. 
I  A>fr.  31- 


;-  * 


GfSmU*z  *%»• 
in 

.  Jjrformation  ifas  exhibited  in  the  Name  of 

Sir  Tk$.  Fan/baw  (Clerk  of  the  Crown,  and  fb 

to  this  Purpofe*  -Attorney  for  the  King)  againffc 

3fl  abd  others,  for  taking  and  marrying  the  folk 

Daughter  and  Heir  apparent  of  7.  of  Ktttt* 

ptkheot  the  Aftot,  and  agafaft  the  Will  of  the 

Rather  ;  and  this  was  an  ieforfeatien  for  0$ 

fence  at  Common  Law:  And  the  Evidence 

yvia,  that  71  was  oftentimes  at  her  Father'* 

Henfe,  apd  hi  hte  Company $  and  there  he  ft- 

crttty  centrals  hmfelf  to  his  Daughter,  fife 

Ibeing  fifteen  Yean  of  Age ;  and  by  Appoint* 

ineot  between  him  and  his  Daughter  left  her  Fa* 

thic's-Boufcy  and  met  T.  who  came  with  Hoi* 

fcf  from  London  to  £*« *,  and  brought  the  Daughr 

^cr  to  Lebden,  and  there  wete  married.    And 

tipon  th$  Evidence  the  Jury  at  the  Bar  found 

thein  guilty*    The  Ckufe  being  profecuted  by 

{be  Bather  and  Mother,   who  gave  Evidence 

Bgainfl:  them,  they  pmyed  the  Fine  might  be 

^nodejat&i*  and  were  discharged  out  of  Prifou 

upon  Sail.   And  all  agreed  that  this  waf  an  Of- 

Jfenoe  puniftable  %  Viae,  and  Iraprifocment  a? 

Common  Law!,  Sid..  3  87.  tfheKing  agnnft  7wi* 

jfer*» ;  and  the  Statutes  q&  5  JP.  &  \Ms&  $  K  7. 

*,  ^ere  bi*  Aggravation  of  Ponifimtent,  and  do  yw  YeMft 

n« create .apyOfli.nce, originally.  vKeb.tft*  Impwifitwm** 

By  tbe  4  •& ,%  *of  Pb*  <£  Af.  r.  i .   No  Perfon  f*r  taking  m 

ftall  take  x>r  convey ,  or  caufe  -to  be  take*  and  #***«*** 

«W'^  «P*>  •"?  *^d  or  Wcnan  <MA  ££%£ 

within  * 
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within  the  Age  of  Cxteen  Years,  out  of 
the  PolTeffion,  and  againft  the  Will  of  the  Fa 
ther  or  Mother  of  fuch  a  Child  ;  or  out  of 
from  the  Pofleffion,  and  againft  the  Will 
fuch  Perfon  or  Perfons,  as  then  (hall  happen  to 
have  by  any  lawful  Ways  or  Means,  the  Ordetj 
Education,  or  Government  of  fuch  Maiden,  or 
Woman  Child,  on  Pain  of  Imprifonment/  or 
Fine,  CXc. 
Tkgr$*rslm»  That  whoever  (hall  take  away  and  deflotff 
1  fnfamm t  f»  fuc^  Woman  Child,  or  by  fecret  Letters, 

*m*mt*t*  ^a8e$»  or  otherwife,  contract  Matrimony 

hctT^         fuch   Maiden  or  Woman  Child,  without    the 
Confent  of  the  Father,  Guardian,   C?g.  1kaS^ 
foflfer  five  Years  Imprifonment,  &c. 
Ifpeenfint       If  fuch  Child  ftal)  be  above  the  Age  of  twelve 
the  Lands  g*   Years  and  under  fixteen,  and  content  to  any 
*#tfa mxt  *f  fuch  Contrad  of  Matrimony  $  the  next  of  Kio l 
to  whom  her  Inheritance  fljould  come,    ihall 
enjoy  it  during  her  Life ;  after  her  Deceafe,  it 
may  come  to  her  Iflue*  but  never  to  the  Mao 
ttu|t  married  her. 
2w  imUBti      BaftioKtht Father,  am)  Baftian  theSon,  were 
*p*»tbtahev€-  indided  upon  this  Statute,  for  taking  of  one  At 
{tidSuwe.    out  of  the  Cuftody  of  Coretier  her  Guardian, 

and  marrying  her  to  the  faid  Baftian  the  Son, 
(he  being  under  the  Age  of  fix  teen  Years,  againft 
the  Will  of  the  faid  Coretier  her  Guardian,  and 
contrary  to  the  Statute :  On  a  Trial  at  Bar  in 
B.  R  it  appeared  upon  the  Evidence,  that  7! 
the  Father  of  ;he  Infant,  being  an  Ale-houfe- 
keeper  and  Freeman  of  London,  made  his  Witf 
and  devifed  the  Cuftody  of  his  (aid  Daughter 
to  the  faid  Coretier  9  and  died;  /he  being  then 
in  the  Country  :  That  the  faid  Coretier  obtained 
a  Warrant  from  the  Mayor  of  London  to  take  het 
into  his  Cuftody,  aud  lhe  \pas  taken  thereupon* 

but 
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trot  refcued  ;  and  he  afterwards  obtained  a  War- 
rant from  the  Chief  Juftice,  and  took  her,  (be 
feeing  before  married  to  the  faid  Baft  tan  the  Son. 
it  was  refolved  by  the  Court,  that  the  Defen- 
dants could  not  be  found  guilty  upon  this  In-  ^i^^jL 
d lament,   becaufe  the_  Infant  was  not  in  *h*  JJJJv  ifr  Ptf. 
Pofleffion  of  the  faid  Coretief,  as  the  Indidment  f^t0%  If  t^ 
fuppofcs ;    for  the  Father  being  a  Freeman  of  Guardian. 
JLondon, that  Devife  a*  to  his  Daughter,  (Jcilu)  ^.T""^ 
the  Difpofition  of  her  Perfon,  was  void,    and  ^  ^  ^ 
the  Infant  remained  in  the  Cuftody  of  the  Mayor  q^£ 
and  Aldermen  of  London  by  the  Cuftom,  and 
.  the  Indi&ment  ought  to  have  been  for  taking 
lier  out  of  their  Cuftody.    Secondly,  that  this  The  Infant 
feeing  a  Penal  Law,  the  Perfon  of  the  Infant  2J^J£ 
ought  to  be  in  the  aftual  Cuftody  of  him  ,  or  ^^^q^. 
them,  in  whom  the  Indidment  fuppofes  the  ^ian. 
Right.    Thirdly,  That  he,  out  of  whofe  Poffef-  The  Perfi* 
fion  lhe  is  fuppofed  to  be  taken,  ought  to  have  fnmwbmiU 
the  mere  Right,  fcfecaufe  the  Statute  fays,  from  j^  „**£ 
the  Pofleffion  of  fuch  Perfon  and  Perfons,  as  fhall  ^^^u% 
by  any  lawful  Ways  and  Means  have  the  Cu-  Guardian,  * 
ftody,  &c.  Otherwife  'tis  not  an  Offence  againfi  it  isne  Offema 
that  Statute.    And  another  Ihdi&tnent  might  Halflfi  tbt 
have  been  prefen'd,  for  taking  her  out  of  the  StaMe' 
Pofleffion  of  her  lawful  Guardians :  And  the 
Cuftom  of  London  concerning  Orphans  is  faved. 
Rex  verf  Baft  tan  the  Father  and  Baftian  the 
Son.  Siderfin  362. 

Harwood  was  committed  to  Newgate  by  the  One  committed 
Court  of  Orphans,   for  marrying  an  Orphan  to  Newgate 
without  their  Licence,    and  refufing  to  pay  a  f"  ^ar^tni 
Fine  of  40  /.  impofed  upon  him  for  his  Offence,  **  0rtb*"m 
or  to  give  Security  ;  and  it  was  (hewn  on  the 
Return  of  the  Habeas  Corpm  into  B.  R.  That  the 
Orphan's  Portion  amounted  to  800  /.  It  was  re- 
folv'd  by  all  the  Court  of  King's  Bench,  that  be 

fliould 
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hitm$mM$*>  (boold be remanded ;  and  that  fc  *  n^t 
^ctiSZu  «**thet  the  Offend**  he  a  Freeman  pr  qot, 
T^^y   whether  tbfe  Marriage  we  to  4<*wfc»»  or  * 
»*.  **gn  Cettotj ;  aptf  that  lb*  Ct>tet  of  Otfri* 

.^.    .   itoight  ba*e  *  Ravifbm**  de  Gaxd  in  tf  ha»*i 
SSJJS  Ccwnty  the  Orphan  wa4 ;  b«i  he U  that  rt 
LoBdoTv  #  coold  not  award  Proeeft  Into  a  foreign  Count* 
f*ttg*CM*ji  They  held  alfo  that  the'  Rne  of  40  A  was  nof 

unrealbnaUe;  but  in  segafdth&e  wfc  no  Di£r 
paragetneot  by  the  Maariagt,  fe  was  proftstyf^*! 
by  the  Court,, that  upon  &*w*#%  Suwniflioa,- 
the  Court  of  Orphan*  wfcilld  -  do  WCiH  tP  T4n$ 
the  Fine.    1  Kiw.  17&  ' 

/jvtfcfc*  *  One  was  fined  for  hrogigiing  the  Spa  1&4* 


y<m*$  mwu  Heir  of  L  S.  being  hot  Sfeveotcfcn*  t<*  w« j?  h#  , 
jTZtel*    Sifter  whcn  **  ^  drunk'    Cte  £<*•  557*        \ 

Of  ernes  againft  renal  Lowl      -        "^ 

U  the  Time  of  K.  Charles  I.  the  l*d  J .  F«#- 
ta»wJ,  Aogir  FtlQvxod*  and  divers  other*,  werl 
indifted  In  the  County  of  Surrey,  that  whf rf  tf  ' 
&irj|£  Cock  was  e  Maid  who  bid  a  Portion  or J 
tioal.  the  faid  Roger,  by  Procurement  of  the 
lady,  at  tha  P*rifli  of  Su  Savitnr,  violent]]?* 
and  with  Force,  and  againdt  the  Will  of  the  feijl 
5aro*,  took  and  carried  the  faid  Sarah  to  ♦Jr.  «&£ 
viwrt,  and  there  married  her  againft  the  Fonp 
of  the  Statute.    They  plead  not  guilty.     The 
fad  Roger  Fultvmd,  R.B.  add  J.  EL  w*r«  in* 
dtfted  in  the  Cotlnty  of  Middle fe*f  &  e$  quod 
the  faid  Sarah  having  a  Portion  of  1300/.  for 
lucre  of  thtr  Gain  of  the  faid  Portion,  they  look 
her  at  N.  in  Com.  Midd9  agaiaft  her  Will,  and 
carried  her  to  St.  Saviour's  in  Surrey*  and  tberp 
the-faid  Rqg*r  married  the  faid  Sarah  eontraf*9- 
mam  Statuti;  and  a  Copy  of  the  ladi&meht  in 
•     2  ■  Midd9 
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Mid£  was  allowed  theife.  It  was  in  this  Cafe 
agtc*d»  that  the  Taking,  of  a  Woman,  udefc  Ami  . 
be  married  of  defiled,  is  not  Felony  witbin  tha 
Stat  me ;  and  if  the  Taking  of  fuck  a  Woman, 
and  the  Marrying  or  Defiling  be  in  feveral  Conn* 
ties,  k  II  Felony  compounded  of  all  the  three 
Pasta,  as  Stroke  and  Death  ait  bat  one  Murder. 
Pen  Curiam  c  AJtha  it  had  hem  ohje&ed,  that 
it  was  an  obfolete  Statute,  yet  they  were  de- 
ceived, .for  the  Statute  is  good,  and  of  flood 
ISie;  but  many  had  not, been  executed  there* 
upon,  becagfe  they  bad  their  Clergy :  For  the 
taking  whereof  away,  the  Stat  3?EJiz.  co^8. 
was  made.  And  whereas  k  was  pretended,  thai 
Sarah  was  married  with  her  Content,  and  there- 
fipre  not  within,  the  Statute;  the  Court  faid* 
That  the  Taking  being  unlawful,  and  againft 
ber  Will,  tbo  the  Marriage  was  with  her  Will, 
yet  it  is  Felony  within  the  Statute :  And  altha 
this  was  not  a  Marriage  de  jure,  becaufe  Ihe 
was  in  fuch  Fear  that  (he  knew  not  what  (he 
snfwcred  or  did ;  yet  it  is  a  Marriage  de  fa&o* 
a«d  is  Felony  within  the  Statute ;  and  Judgment 
was  given  that  they  (hould  be  hanged. 
'  3 1  H.  8.  Rot.  1 4.  inter  placita  Regis :  Henry 
Sturges  and  Philip  Sturges  were  indited  for 
taking  one  Agnts  Hobfon  againft  her  Will,  who 
was  the  Daughter  and  Heir  of  John  Hobjbn,  who 
wa*  feiftd  of  Lands  of  lo  /.  per  Annum  Value* 
And  they  pleaded  to  the  Indidment,  that  they 
tfught  not  to  anfwer  pro  eo  quod  non  ntewtiouatur 
its  the  faid  Indidment,  quod  cefetunt  ad  inten* 
tiontm  ntaritandi  ditiam  Agnetens  vel  ad  profii<+ 
tUendanty  &c.  and  they  wefe  discharged. 

Hill*  3  &  4  P.  tf  M.  Rot.  xo.  Roger  Totnpfon 
and  Peter  Rewley  were  indifted  pro  eo  quod  Fe~ 
tonic*  ceperunt  Margaretam  Burton  &  Marge* 

ream 
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ream  Burton*  Daughters  and  Coheirs  of  Roger 
Burton  deceafed,  and  againfi  their  Wills,  &c. 
And  they  pleaded  they  ought  not  Xf>  anfwer  to 
the  faid  Indi&nent,  fro  to  quod  non  apparet  in 
quo  loco  nee  qnomodo  they  took  the  faid  Daugh- 
ters, and' fro  eo  quod  non  >mentionatur  in  dtSlo 
indiHarnento,  chat  the  faid  Roger  ofr  Peter  mar- 
ried or  defiled  the  (aid  Margaret  err  Margery,  its 
aleront  fans  jour. 

Tbo  the  Words  in  the  Purview  of  the  Statute 
of  P.  and  Af.  feem  to  be  general,  and  to  extend 
to  all  Women  unlawfully  taken  againft  their 
Wills ;  yet  considering  that  the  Preamble  of  the 
Statute  cannot  be  conceived  to  be  idle,  it  muft 
be  intended  to  reftrain  the  Purview  to  the  par- 
ticular Cafes  in  the  Preamble  mentioned,  {viz,.) 
that  they  {hall  be  Maids,  Widows  or  Wives,  their 
Subftance  in  Lands  or  Goods,  or  otherwise  Hek 
Stat.  P.  and  apparent,  that  the  Motive  be  Lucre, and  the  End 
M.  etpUined.  to  be  married  or  defiled,  and  the  Purview  is  what 
Perfon  or  Perfons  (hould  ileal  away  a  Woman 
(fo)  againft  her  Will  unlawfully:  This  Word 
(fo)  did  bind  up  the  Preamble  to  the  Purview. 
Cro.  CaK  484,488,492. 

In  FaBwood's  Cafe,  divers  Witnefies  proved 
that  (he  was  willing  to  marry  him,  and  appoint- 
ed a  Taylor  to  make  her  a  Gown,  and  was  found 
ki  Bed  with  him :  But  (he  made  Oath  that  (be 
did  it  for  fear  of  his  Threats,  and  that  (he  knew 
not  what  (be  did.  It  was  not  exprefTed  in  the 
Indi&menr  that  they  took  her  ea  intent  ion  e  to 
marry  or  defile  her,  as  in  the  Cafe  of  3 1  H.  & 
but  the  Court  refolved  it  was  good ;  for  in  re- 
gard it  appears  apparently  by  the  fndi£tment» 
that  they  took  her  &  abduxerunt  for  Lucre,  and, 
the  fame  Day  married  her,  that  (hews  the  Cap- 
tion to  be  with  an  Intent  to  marry  her ;  and 
*  there 


*  I 


there  be  no  fuch  Words  in  the  Statute  as  ea  in- 
tent  tone*.     t  ,     •  .  t 

;  Information  for  Re cu fancy.  Vide  fupra  Tit. 
information 

A.  fteals  hii  Wife  againft  her  Frtends  tionlent; 
ind  afcer-fufes  In  Equity  for  hir  Portion ;  but  de- 
nied ReTief  fy  Egertin  Chanc£llor,who  faid,  tie 
thai fit a}i  the  Flejb,  ht  him  provide  Bread  bow 
be  cart,  he  ffiall  have  qp  Relief  in  Equity.  . 
*  Note  i '&y  the  exprefi  Purview  of  this  Statutq  § 

the  Acceffary,  or  both,  before  and  after,  are 
made  Principals,  as  the  Receivers  of  the  Woman: 

fa  0.20,21;  .'..."".- 

"  -  Vemb  Ctiverts,  Keepers  olF  Gaoli,  (ball  be 
chargeable  itvltebt  for  theEfcape  of  a  PHfoneri 
iflnfii  382.  and  fo  Infants.  f    r 

Swensden  tf  as  indifted,  with  others,  upofi  the  jM*rryi*g  *i 
ft£t.of  thfe  3  ff.  7.  c.4.  for  forcibly  taking  slnd  *jr^"™ 
parrying  Mts  P/^t  ^mo  Heirefs;  it  Zt$?A*> 
Appeared  that  he  had  procured  her  and  her  Aunt  thn>  Felony. ' 
fo  fee  arrfeftdd  in  a  (bam  Aftioh,  and  that  he  mar- 
ried Mrs.  Rawlins  while  {he  was  under  that  Re- 
ftraint :  It  tfa*  prov'd  alfo  that  fhe  had,  before 
thatTTime^  expreffe'd  herfelf  defiroui  of  marry?         : 
log  him,  and  at  the  Time. of  the  Marriage  corvj 
fbnted  to  it ;  yet  feeing  (he  wils  net  privy  to  thg 
Contrivance  of  the  A  r  re  ft,  or  met  him  then  by 
Confent,  but  Ke  rharr/d  her  When  (he  wai  un-» 
Her  "that  Fort*';  tiii  Court  held  that  her  fubfe-     .  ' 

tjueat  Confent  was  hot  to  be  regarded,  and  thai 
the  Marriage  (hoiild  be  taken  to  be  the  £ff*e<5t  of 
Force;  and  accordingly  he  was rondemn'd  and 

eeuted.    And  k  was  find  further,  that  a\ho* 
nsden  had  known  nothing  of  the  firft  Force,    '  - 
he  knowing  her  to  be  under  that  Reftrainc '*•  - 

hen  be  marry 'd  her,  was  never thelefs  guilty.         ' 
6  Mod.  xoi,    *  . 

G  g  -        Rape. 


*     » 

i 

i  *  *   • 

Rape* 

A  Man  of  60  Years  of  Age,  who  had  a  W* 
was  arraigned  *t  Arncgtff«>  at  jfac,  of  theRt] 
6f  a  Girl  then  of  the  ^ge  of  7  Yean,  a&d  1 
more,  by  the  apparent  Evidence  of  dhrcrs  W< 
men,  and  the  Surgeon,  and  the  Damiel  het&lfij 
and  he  was  hanged.  Dyer  3x54.  *# Margin*  £ 
What  *mo*nit  An  Attempt  upon .  9  Wotnant  without  a&adt 
u*  R*f*      Penetration  and  Emiffion,  canppt  sS}puac  to 

Rap£     3  lnft*  Go*  ..'-•. 

Gw/en*  <*-  This  Offence  is  not  mitigated  by  fbewing  t! 

tain  i  by       \VoBiaft,at  length  yielded  to  the  Vjofcnce,  iif " 
Threats  w*  Content  proceeded  from  Fear  of  Dearb  01  L. 
Onfi»7aftZ.  refs;  #c.    Nor  will  it  excufe  the  Otfeiide^dM 
. .  file  confemed  after  the  Fa&*  Daltwx  cafunB. 
QptfUmt  And  k  is  not  material  whether  flit  ooncw 

#*jfr  »  6*    ..  or  not,  as  was  the  old  Opinion  v  It  is  held:  (a 
mat******    a  fltrong  Prefumfttion  againft  the  Woman*  jf  u 
G^iP/^^  make  no  Complaint  in  a  reafop^ble  Tim*  *  b\ 
n>g  w*\  hi*     this  will  not  conclude  her.    It  h*s  $een  aijpw^ 
Conubine.       a  good  Plea,  is  an  Appeal  of  Rape>  **  (ay  tH 
&<mejbi  was  before  the  Rape  Tuppos  d  foe  was  bm  Coocut 
y?™**       X>alton>  cap.  ii%    But  h  wHl  pot  avail  to 

Rape  to  lie         ^y  ^e  i8'£Mz..;cap.  j<  It  is  m&&ed* 
cwt£  4  G«r/    Whoever  IhaO  unjawfuHy  and  eapaatty  kotow] 
tmier  *«*,  <*r  Woman  Child  under  tl\e  Ag$  of  tee.  Years*  f   ' 
jfce  amfentr.     fuffer  a$  a  p^  w;tbouc  Benefit  of  Clergy  ; 

that  whether  fwch  Child  confeot  or  not. 
./*//  wife  4//?/  .  All  who  aflitt  are  deetn'd  Principals,  whether 
are  Principals.  Men  or\Vome.Of  apd  my  Lor  $  Audiej  &9S  coo- 
Lord  Audiey  ^^^  anj  executed,  for  arflittinff  his  Servant  to 
7Sgwt*!™™*  a  Rape  upon^he  Body  of  his  own  Wife, 
vavrjb  bis  a.n4 the  Lady  was  admitted  aftEvideace of  the 
£44.  &$  againfl  him.  Ptde  my  Lord  Audit:/*  Trial. 


■      t 
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...     Perjury^ 

.>  •  ».    -  -  T"~  > 

,  Baron  and  Feme  convi&ed  of  Perjury,  flie 
only  was  taken ;  aed  Counfel  jJray'd  that  (he 
might  flay  till  the  Baron  comes  ict  to  receive 
Judgtnenc  together  j  which  the  Court  deny'd, 
and  the'Indi&rflent  was  joifit,  which"  was  well 
enough:  So  of  the  Iffue  jointly  taken,  iKtb. 
5J5.  ~7tie*Klng  and  Cbedwick. 

Information  was  brought  agaiaft  a  Feme  Co- 
vert! lor  felling  FHb.  TwtfdtK,  notWitfaflAodkig 
*  /ifck  Mwr  j»nd  Huffeys  Cfrfc  conceived  t  hi*  lay 
'  not  againft  h$r,  but  agfciaft  the  Husband  ak*ne, 
11  Co.  £4.  being  his  Contract ;  to  which  ,the 
Court  Inclita'd.  2  Keh  634.  Tjhe  King  againft 
Jordan. 

,  M.  24  dr.  2,  A  H.  7&*  £/*g  againft  Stotvy  .* 
The  tourr  fined  him  100/.  and  Good  Behavi- 
our for  five  Years,  on  Information  for  deceitful 
taking  away,  out- of  her  Mother's  Cuftody, 
Mrs.  Gili>9tt?ne,  Under  16  Years  old,  with  In- 
tent to  mafrv  her,  and  well;  Gtery  50  /♦  and 
Good  Behaviour  for  a  Year;  LentbaO  40  Marks, 
who  were  Women  guiky  of  the  Exploit,  and 
found  guilty  only  of  the  Deceit.  3  Keh.  101. 
For  air  Statutes  which  provide  for  a&ual 
W*ong,  a  Berne  CoVert  fcaH  be  intended  with- 
in *he*u  v  H.  8.  tf.  If  a  Feme  Covert  make 
a&aad  DiffeHin  with  force,  (he  flaall  be  impri- 
looed.    £  H.  4.  7.  fc 


G  g  2  Precedents. 
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Precedents. 


2>Ztf  upon  an  Obligationmadeio  a  Feme 
Sole  and  another  >  the  Wife  of  B.  V. 
and  the  Husband  dijfenis  from  the 
Obligation y  and  the  other  Obligee 
brings  the  Jffiion. 

m 
9 

•  _  •  ■  • 

Eafter,  'tf.Eliz.  Roll  iu. 

£t.  <5Jf  B.  was  fummon'd  to  anfwer  Sufau  G 

#  •  °^'a  ^ea  *^a*  ^e  re?^er  ^ec  4°  '• 
•*  which  he  owes  her,  and  unjuftly  de- 
tains! &c.  and  whereupon,  &c  (he  ftys,  That 
whereas  the 'aforefaid  7-  (fuch  a  Day  jmd  Year) 
at  A.  by  his  certain  Writing  obligatory  acknow- 
ledged himfeif  to  be  held  to  the  fame  S.  and 
H.  at  that  Time  Wife,  of  B.  V.  in  the  aforefaid 
46  I  to  be  paid  to  the  faid  S.  and  H.  at  fuch 
a  Feaft  then  next  following  •  and  the  aforefaid 
B.  after  the  making  the  aforefaid  Writing,  and 
before  the  Day  of  fuing  out  the  original  Writ  of 
the  faid  S.  having  Notice  that  the  aforefaid  J* 
by  the  fame  Writing  was  held  and  firmly  bound 
to  the  aforefaid  S.  and  H.  then  and  yet  the 
Wife  of  him  B.  in  the  aforefaid  40  /.  from  the 
faid  Writing  after  the  faid  Notice,  and  before 
the  Day  of*  fuing  the  ongittol  Writ  of  the  laid  S. 

to 


*Preuden&  4jj 

to  wk,  fodi  *  Day  and  Year  at  A.  afdrefaid, 
disagreed,,  apd  *  the  Writing-  aforefaid'  then  as 
tfcc  Deed  of  the  aforefaid  /£,  to  accept  utter- 
ly refufed ;  qeyerthelefs  the  laid  J.  tbo  often- 
times requefted,  the  faid  40/.  to  them  &  and 
H.  before  rh«  aforefaid  Rcfufal  of  the  faid  B: 
or  to  thefapie£  after , the  iUfufal  of  the  fame 
B.  hajh  not  paid  but,  &c,  , 

JEwr/fer,  33EU&  R&B%*9$o. 

Gabriel  Child,  /ini  Agnes  A//  WJ/e,  wAo  wr 
the  IVtfe  of  Thomas  ,  Henerey,  Demand 
againft  pliz.  Coningby  Widow,  and  Henry 
Henerey,  *£*  *Ai>d!  Part  of  two  Iftejfuages, 

.  with  tbei*  Appurtenances  in  R.  /w  her  Dower 
of  the  Endowment  of  the  faid  T.  H.  <  heir 

-    Husband* 

And  the  aforefaid  JE/i&.and  Bemy*  by  7-  *•  B*r  ****£* 
their  Attorney,  come  and  fay,  that  the  afore*  former  Huf- 
faid  Gabriel  and  Agnes*  Dower  of  faid  Agnes  *  *****  &e. 
of  tbp  Tenements  afowfaid,  with  the  Appurte-  f^^JjL  # 
nances  thereof,^,   of  the  Endowing  of  the  10\y.uth$ 
aforefaid  %  formerly  her  Husband!  ought  not  Demandant* 
to  have,   becaufe  they  fay  that  the  aforefaid  inSatitfa&u* 
<f.  in  hi*  Life  was  feifei ..of  the  Tenements  rffcrDw*- 
aforefaid,  with  the  Appurtenances,  in  his  De» 
mefhe  arof  Vpe;  wbfch  Tenements,  with  the 
Appurtenants  are,  and  from  the  Time  of  the 
Death  of  the  aforefaid  T!  were  of  the  clear 
yearly  Value  of  j  2 /.  beyond  all  Charges  and 
Reprizes ;  *nd  the  faid  *f.  fo  of  the  Tehements 
aforefaid,.  ip  Form  aforefaid,  being Teifed  at  22. 
Aforefaid,  marry'd  the  aforefaid  Agues ;.  and  a*- 
ter  the  Manage  celebrated  between  them,  ^ 
and  Agnes,  to  wit,  fuch  a  Day, and  Yea*  at  R, 
aforefaid^  mad?  bis  Laft  Will  in  Writings  and  by 


»* 


m 


Treccdemsl 

tht  fane  Will *  ictiCdd  to  the  afere&tt 
tbea  hit  Wife,  m  ajunttf  'Kent '  of  'ib  L 
&f.  to  he  Tectix'A  odt  of  *tf  the  Lamb-  at 
Tenement*  df  ih*  faid  7t  in  th*  Parftrof  it 
and  7!  aforefaid,  bylWo  half-yeaify P*yfh*ntt? 
the  firft  Paythent  tberb6f  to  begin* at  the  £rtd 
Of  the  fifft  fix  Month*  rttxt  after  Hie  Dfeceaft' 
of  the  fame  7^  and  fo  in  every  Half  Yeir  din 
Hng  the  natural  Life  of  the  faid  Agnes,  in  full 
Satisfa&iori  of  the  whole  Dower  dC  the  faid 
Agnes,  to  her  of  the  Lands  and  Tenements  of 
the  faid  T.  happehicg,  arid  *ftwWar&  at  ]fe 
fcforefaid  died,  *f  the  Lands  itid  Tenements 
aforefaid,  with  the  Appuitfcftaface*  In  FbWri  a- 
forefaid  lififed;  after  whofe  Death,  and  before 
the  Cling  tHe  Wnt  aforeftld,  ^  wit,  fuch*  Ji 
Pay  add  Yeif,  the  faid  Agnks,  at  It.  afarefeid, 
whilft  (he  was  fole,  the  aforefaid  yearly  Kent  of 
20  I.  in  full  Satisfa&ion  of  the  whole  Dower 
„    ..  of  the  fcdutghei  &f  the  Tenements  aforefaid, 

with  thd  AtouruttKLhce*  hapftentbg/  a£ree4  to 
accent;  and  this  they  ar6  ready  kb  a*er  ,•  wh'fcre^ 
fore  tMy  p*ay  Judgment,  Whether  the  Afor* 
(dd  Gabriel  and  ^h^  ovghe  to  bA  thd 
.  Dower  of  tfec  faid  *  JJgwer  of  the  l^etieinetits 
iforefaid,  with  *te  .Apptfrteh«*bc6  of  wWdhJ 
tfr?.  of  the  Erido  Wmeftt  of  *&}  afbrfcfald  T.  her 
former  Husband*  #f.  '         f     ' 

Replication.  s  AMthe  iUbtfefirtdlR  atid  Jf.fay,  that  they, 
31*  Dm**-  by  ahy  Thibg  feefbre  alledg'd'  front  rife  Dow« 
^n%h?f*  **  the&id  A&p  6$  theTdnemWrfs  aforefeid; 
n™miu  **h  *h*  AftjattiiMttces  wheretf,  #c:  ougttt 
«L«**^  rtbt  to  be  precluded,  feeeaufe  thfey  fey  that'fbe 

laid  AgiUsi  wbiifcft*  W*s  fole/did  nbt  agree 
to  accept  tbe  aforefeid  attauat  Rent  of  ao  A  in 
fulL  Satirfaftioti  of  the  Whole  Dower  of  the  faid 
Agntf,  happening  to  the  (aid  AgHis  of  the  Te- 
pfcneati  aforefaid,  with  the  Appurtenances,  as 


theeforefaid  E.  and  ft.  have  abovealledg'd ;  and  v 

ebj»  thty  pray  may  be  inqurted  by  the  Couiv    > 
try,  <dTc«    4  Co.  Verwrit  Cafe  4  „  i  r  < ;  adjudg'J, 
that  this  Bar  is  good,  and  within  the  Equity  of 
the  Statute  yf-*T*l>  *•  i)fjiiniitres.  *% 

»    »  •  .  , 

^  Who  Was  the  Wife  of  2t.  &  \>y  A.  Dl 
*+•  her  Attorney  demands  agaihft  J.D.  a 
third  Part  of  tfce  Manoi*  of  a  a«d  AT.  with 
eke  Apportioned,  and  of  ten  MeffuageSj  *ted  - 
Tofts,  ninety  Acres  of  Land,  .with  the  Appor* 
tttmnces  ill  C  as  the  Dower  of  the  feid  ^.  of 
the  Endowment  of  the  aforefaid  R.  formerly 
her  Husbaftd,  and  whereof  (be  hath  nothing; 

.... 

Pte*  N'onque  fe#e  que  Dower, 

And  the  afore  fa  id  7.  by  >  his  AttON 

hey,  ctfmei  and  fays,  that  the  aforefaid  4.  Her 
power  of  the  Tenements  aferefaid,  whereof, 
&c.  againft  him  ought  not  to  have,  becaufe 
he  fays  that  the  aforefaid  R.  D.  formerly  the 
Husband  of  rhe  (kid  A.  of  whofe  Endowment, 
&c  neither  on  the  Day  on  which  he  the  faid 
H  marry'd  her  the  faid  A.  nor  ever  after  wards 
was  feifed  of  the  Tenements,  with  the  Appur- 
tenances whereof,  &c.  of  fuch  $n  Eftate,  fo 
that  the  Jaaae  A.  fee  co^ld  thereof  entfoto ;  and 
pf  thi;  he  puts  himfelf  upon  the  Country  j  gndt 
% aforefouj  A.  ljketpfe ^  $cjefore>  #v. 


Gg4  tH 


fUa  of.  the  Acceptance  of  an  Annuity  in  Satif* 
.  faQiokaf  Dover:  >  ''      ■* 

And  the  aforefaid  J.  |>y  „  ^  bis  Attor- 
ney, comes  and  fays,  that  the  aforefaid  A*  her 
Dower  of  the  Tenements  aforefaid,  with  th£ 
Appurtenances  of  the  Endowment  of  the  afore- 
Sp&:3  H-  formerly  heSHu^Und,  ought,  no|  t<* 
have,  becaufe  he  fays,  that  long  'before  •  the 
^Fime  of  filing,  out  4he  Origiia*kWrit  .*>?  *&** 
laid  y&  to  wit,  (fuch  a  ©ay  .vand  year)  at  JBL 
the  aforefaid  jf.  aligned  to  tt#  ^fprefajd  ^.  an 
Annuity  or  yearly  Rent  of  fix  Pounds  of  law 
fol  Money  of  Great  Britain^ ,  iffuing o*jt  of  all 
the  Lands  and  Tenements  aforefaid,  with  thQ 
Appurtenances;  To  have  and  to  hold  to  the 
fame  A^  for  the  Term  of  her  Life,  icr  the  Name 
of  her  Dower,  iffuinj*  out  of  all  th$  Lands  and 
Tenements  aforefaid  that  belonged  to  the  afore* 
faid  J-  H.  formerly  her  Husband,  &*€.  which 
Rent.of  fix  Pounds  the  aforefaid  A.  accepted 
in. full  Satisfeftion*  of  her  whole  Dower  of  all 
the  Lands  and  Tenements  aforefaid  that  be- 
longed  to  the  aforefaid  J.  to.  her  happening. 
And  this,;  &c.  Wherefore  he  prays  Judgment 
if  the  aforefaid  A.:\lqt  Powet  ct  the  Teoe* 
meats  aforefaid,  with  the  Appurtenances,  o^gbt 
tohave>^c.  :   «;  .  ..[  r ', -• 


♦ .  " »,  t . 


Replication,  that  fie  did  not  accept. 


f»  '■» 


Andthfc  aforefaid  ^.  fays,  That«fhe,  by  any 
Thmg  before  afledg'd  of  her  Do  wpr  aforefaid, 
o'ught  not  to  be  precluded,1  becaufe  pfoteftiog 
that  (he  did  not  accept  the  aforefaid  Annuity,  oi 
pearly  Rent  of  fix  Pounds  -of  lawful  Maa$r,$f 


fyear  Jfritaiu,  in  full  Satisfa&iofl  pf  her  whojg 
D*w$r  pf  all  the  J-ands  and  Tenements  afore- 
fcid,  with  the  .Appurtenances  that  belonged  to 
the  aforefaid  J.  H.  happening  to  her  as  the 
aforefaid  J.  above  hath  alledged ;  The  fam$ 
jfciays  that  tl>e  aforefaid  j.  did  not  affign  to 
berth?  faid  4-  the  afojrefajd  Annuity  or  year- 
ly Rent  of  Six  Pounds  of  lajvful  Money  of 
Great  Britain,*  iffuipg  out  of  the  Tenements  a- 
forefaid  with  the  Appurtenances,  to  have  and 
to  hold  to  the  fame  A.  for  the  Terra  of  her 
life  in  the  Name  of  Dower  of  all  the  Lands 
and  Tenements  aforefaid,  that  belonged  to  the 
afoK&d  J.  H  formerly  her  Husband,  &c  as 
tUftid  2F«  ^ath  above  alledgec) ;  and  this  ftp 
is  ready  to  aver.  .  Wherefore,  fhc  prays  Judg- 
ment, and  that  fbe  of  the  Tenements  afore* 
f*id with  the  Appurtenances  may  j^e  endowed, 

;  And  the  aforefaid  ^  ?*  before  fays,  That 
the  aforefaid  J-  affigned  to  the  aforefaid  4.  the, 
^forefaid  Annuity  or  yearly  Rent  of  Six  Pounds, 
iffuipg  oat  of  t^c  Ten^men^  ^forclaid  *  with 
the  Appurtenances,  to  have  and  to  hold  to  the 
fame  A.  for  the  Term  of  her  Life,  in  the  Name 
of  her  Dower  of  all  the  Lands  and  Tenements 
aforefaid,  that  belonged  to  the  aforefaid  #•  fL 
formerly  her  Husband,  as  the.  faid  j.  hath  a* 
bove  alledged.'  And  of  this  he  puts  himfelf 
upon,  the  Country,  &x. ;  .   ■ 

flea  Elopement* 

• 

And  the  aforefaidl  A*  by  -  -  -  his  Attorney 
comes  and  (#ys  tha>t  the  aforeOyd, A\  her  Dower 
of  the  Tenements,  afprefajd,  with  t{ae  Appur- 
tenances of  the  Endowment  of  the  aforefaid  /, 
buphf.not  to  have,-  becaufe  he  fays  that  the  a-  • 

a  j  forefaid 


1 


45  &  Precedents* 

JbreftidX.  Iri  the  Life  of  the  aforefaid  £« 
Wit,  (fuch  at>ay  and  Year)*t  W.  in  the  C«h*> 
ty  ofl.  of  her  own  Choice  Irft-tfee  aforeftii 
J.  her  Htisband,  and  from  him  went  ftpa? 
and  eloped  ifrith  one  ?;  fiK  and  with  the  (am* 
7?  W.  at  K.  in  the  County  of  L.  aforefci«t» 
in  Adultery  continued  during  the  whcfle  I4fo 
of  him  ty.  in  no  wife  reconciled  to  the  *-> 
fprcfatd  7.  h#r  Husband,  in  rfie  Life  of  htm 
thefaid?.  and  of  this,  &e.  wherefore,  && 
if  her  Dower  of  the  Tenements  aforefaid  #ithf 
tbe  Appurtenances  of  the  Endowment,    tyt* 

jq  this  Behalf*  flie  ought  to  have,  &c. 
.'  And  the  aforefaid  ft.  fays  that  fte  by  4*7 
Thing  before  alledged  from  ber  Dower  afore- 
faid  of  the  feme  Tenements,-  with  th$  ikp* 
pnrtenances  of  the  Endowment  of  the  afore- 
(aid  J.  formerly  her  Husband,  againft  the  *» 
forefaicj  A,  ought  not  to  be  precluded,  becaufil 
'  fte  fays  that  file  in  the  Life  of  the  aforefeid  % 
flid  nof  leav^  him  y.  her  Hosl^Mid,  nor  from 
Km  went  away  with  the  aforefaid  T.  W.  nof 
ftaid  with  him  in  Adultery,  as  the  afore&id  \A 
hath  above  alledged.  And  'this  {he  prays  may 
be  enquired  by  tne  £ountryi  &c. 

Bar  by  the  Acceptance  ofa'fyifaifre  vntba  Ae- 
ckal  of  t he  Statute  of zjfy  8. 

And  th^  aforefaid  7*.  H.  by  -  -  -  -  •  hit  Attor* 
ney,  comes  and  fays  that  the  aforefaid  R.  and 
D.  the  Dower  of  the  faid  ZX  pf  the  Tene- 
ments aforefaid  with  the  Appunenancesrwhere- 
Of,  &c*  of  tbe  Endowment  of  the  afor^&kf  £>. 
formerly  her  Husband,  &c.  ought  not  to  have, 
becaufe  he  lays  that  in  a  Statute  in  a  Parlia- 
ment of  our  Lord  Henry  the  Eighth^  late  Kiog 
of  England* .  begiitt  at  ihe '  v^y  of  London 
-.-■••  ~ '  the 


jfotUtd  I>ay  of  November  in  thS  Twenty- 
jfift  Year  of  his  lUlgn,  and  froni  the  fame  Cii- 
tV  to  bis  Palace  ziWeftminfterin  the  County 
of.  Middkfex  adjourned  and  prorogued,  ana 
Aeb  and  there  c6ntjnued  until  and  oh  the  Se- 
jfetittHtith  Day  of  December  then   next  follow- 
ing'' and  from  the  fame  Day  and  Place  by  di- 
trerjfisr  Prorogations  until  and  upon  the  Fourth 
pzf  of  Pebtttaty  in  the  Twenty- fevemh  Year 
ofnis  Reign,  continued  andprorogued ;  amongft 
dthet  Things  it  is  erfa&ed,  ordained,  and  efta4 
fctfftfed  by  fhe*  Authority  of  the  fame  Parlia- 
jftiettt;   that  where*?  divers  Perfons  had  pur- 
fchaled;  or  had  Eftates  made  and  conveyed  of 
ibd  in  divers  Lands,  Tenements  and  Heredita? 
JnentJ-tinto  them  and  to  their  Wives,  and  to  the 
fc!elr§  Of  the  Hujband,  or  to  the  Husband  an4 
tp  tKe  Wife,  and  to  the  Heirs  of  their  two  Bo- 
dies begotten,  ox  to  the  Heirs  of  one  of  tbeif 
ftodies  pegotten,  6r  to  the  Husband  and  to  the 
Wife  for  'Term  of  th$ir  Lives,  pr  for  Term  of 
£tf$  of  the  fai<J.  Wife.    Or  where^any  fuch  E- 
fiate  or  Piirchafe  of  any  Lands;  Tenements,  of 
Hereditaments  hath  been,  or  hereafter  fball  be 
made  to  any  Husband  and  to  his  Wife,  in  Man- 
tier  and  Form  above  exprefTed,  or  to  any  other 
terfon.or  Perfons,  and  to  their  Heirs  and  Af- 
figns,   to  the  Ufe  and  Behoof  of  the  (aid  Hu{- 
tand  and  Wife,  or  to  the  Ufe  of  the  Wife  as 
is  aVove  rehearfed  for  the  Jointure  of  the  Wife; 
that  then  Jh  every  fuch  Cafe  every  Woman 
jrtatfied  having  fuch  Jointure  made,  or  here- 
Jlfter  to  be  mad^  (hould  not  xJaim  nor  have 
^tltfe  to  have  any  Dower  of  the  Refidue  of 
|fbe  Lands,  Tenements  or  Hereditaments,  that 
At  ifly  Time  Were  her  faid  Husband  s  by  whonji 
iht  had  any  ftich  Jointure,  nor  ftould  demand 
iior  ciaifli  her  Dower  of  and  againff  them  thaV 
*'"    '  have 


a6q  'Prece&enti 

have  the  Lands  and  Inheritances  of  her  lqt| 
Husband :  But  if  (he  have  no  fiich  Tointi«£ 
then  (he  fhould  be  admitted  and  enabled  to~pqW- 
(be*  have  and  demand  her  Dower  by  Writ  tjt/ 
Dower,  after  the  due  Courfe  an$  Order  of , the 
Common  Laws  of  this  Realm-  this  A#  or  ah j 
Law  or  ProviGon  made  to  thf  contrary  thereof. 
notwithstanding,  as  in  the  fame  Aft  is  ipore 
fully  contained.  And  the  faid  T.  H.  further 
fays,  that  the  aforefaid  Ja(p  King  Henry  the 
Eighth  was  feifed  of  jhe  Scite,  &c.  In  &c.  in 
his  Demefne  as  of  Fee,  and  being  fo  thereof 
feifed,  the  faid  late  King  aft$rw?r<Js,  to  ,wit* 
(fuch  a  Day  and  Year)  by  his  Letters  Patent, 
bearing  Date  at  Wefiminjler  the  fame  Day  ap4 
Year,  of  his  Special  Grace,  and  of  His ,  certain' 
Knowledge  and  mere  Motion  did  give'  apd 
grant  to  the  aforefaid  Duke  in  his  Life-time,  Vn4 
to  the  faid  Dutchefs,  then  his  Wife,  the  afore- 
faid Scite,  &c.  to  have  and  to  hold  to  the  fauf 
JDoke  and  Dutchefs  for  the  Tefayof  their  Lives*. 
and  thp  Life  of  the  longer  Ljver  of  them/  the 
Jtemainder*  thereof  after  the  Death  of  tjbeni 
the  faid  Dukg  and  Dutchefs,  to  the  Heirs  of 
the  Body  of  the  faid  Duke  begotten ;  by  'Pre? 
text  of  which  feid  Letters  latent,  the  aforer 
faid  Duke  and  Dutch  ek  were  of  the  aforefaid 
Scite,  &c.  with  the  Appurtenances  feifef,  tp 
wit,  the  f^id  Duke  in  his  Demefoe  as  of  Fee* 
Tail,  and  the  aforefaid  £>t}tche(s  in  her  De^ 
taefne  as  of  Freehold;  and  being  To  feifed, % the 
laid  Duke  afterwards  at  H.  ip  the  County  of 
S.  died,  and  the  aforefaid  Dutchefs  furvived 
-him,   and  held  herfelf  in  the  aforefajd  ^  ' 


with  the  Appurtenances,  and  wNas  and  ^et  is 
^hereof  feifed  in  her  Demefne  as  of  Freeholg 
£>y.  Right  of  SurvivorftipV  and  the  Profits  and 
Juries  thereof  by  agreeing  at^d  confirming  to 

the 


•  •    *»  « 


&  re  cedent  si    ,  4S1 

tbe?  faid  Jointure,  from  the  Time  0/  the  Deatfi 
of  the  aforefaid  Duke  hitherto  (he  hath  con- 
tinually received  and  had ;  and  this  he  ii  ready 
tp  verify.  Whereupon  he  prays  Judgment,  if 
the-  aforefaid  R.  and  Dutchefj,  the  Dower  of 
thd  faid  Durchefi  of  the  Tenements  aforefaid 
with  the  Appurtenances  in  the  Demand  afore-,  < 
laid  above  fpecified  ought  to  have,  &c. 

V 

Appeal  for  the  Death  of  her  Husband,  again fi 
the  Principal  and  Accejfaries. 

» 

Hertford,?    Tf   D.  late  of,  &c,  otherwife  call- 
t<* ^rit.  S  /i#  ed  E.  A.  late  of,  &c.  J.  IV. 
late  6f,  &c.  and  L.  B.  late  of,  *6V.  were  at- 

if\ 


by  their  Bodies  to  anfwer  to  P.  who 
wsfc\he  Wife  of  T.  S.  Gent,  of  the  Death  of  the 
aforefaid  T,  S.  formerly  her  Husband,  whereof 
file  appeals  theni,  and  there  are  Pledges  to  pro- 
fecute,  to  wit,  T*.  A.  of  London,  Gent,  and 
Wfi  E.  of,  &c;  ••  And  whereupon  the  fame  P. 
\fy€f.W.  the  Younger,  and  J.  T.  her  Attor- 
nkfs  jointly  and  feverally  according  to  the  Form 
of  tie  Statute,  &c.  inftantly  appeals  the  afore- 
faid E.  D.  J  A.  J.  tV.  and  L.  B.  that  whereas 
the  aforefaid  T.  S:  was  with  them  in  the  Peace 
of  our  Lord  the  King,  then  at  S.  aforefaid,  in 
the  County  of* Hertford  aforefaid,  the  Sixth 
Day  of  May  in  the  Year,  &c.  about  the 
Fourth  Hour  after  Noon  of  the  fame  Day, 
there,  to  wit, -at  $.  aforefaid,  in  the  County  of 
Hertford  aforefaid,  came  the  aforefaid  J.  A.  J. 
flZl  andL.fi.  and  felonioufly  and  as  Felons  of 
our  faid  Lord  the  now  King,  of  their  Malice 
aforethought  and  premeditated  Affault  againft 
the  Peace  of  our  faid  Lord  the  King,  bis 
Crown  and  Dignity,  at  the  Day,  Year,  Hour 
and  Place,  ,and  County  of  Hertford  aforefaid, 

ani 
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undon  the  a^re&id  T.  S.  then  at  «£  ffbVfifdJ, 
iii  the  County  of  Hertford  ifore&id  i&ajfe^P) 
Aflault,  and  theaforedud  £,  &.wkh  a  certain 
Sword  made  of  Iron  and  Steelt  called  aRa^i 
pf  the  Value  of  three  SfcifJipgs  a^FowV  P«^ 
tyhich  the  fame  L.  in  his  Right  Hand,  then  aoj) 
there  the    fame  Sixth  Pay^    c^r.  at  &    afbie- 
faid,  in  the  County  of  Hertford  iforeJaid,  had 
and    hdd,   tlte  aforefaid!  7!  S.  in  and    upoti 
{he  Right  Knep  of  the  fame  %  &  then  at 
5.  aforefaid,   fefonioufly,    voluntarily,   and  oF 
his  Malice  aforethought  did  ftrike  and  prick, 
giving  to  the  fame  T-&  tfe^n  -and  tberfc, .  yj 
wit,  at  S.  aforefaid,  with  the  Sword  a£?tf  fiiid* 
in  and  upon  the  Right /Knee  of  hiavthe  fi*j 
7!  S.  aforefaid  oAe  mortal  Woun«£t>f  the  p5£!fe 
of  Six  Inches,  and  of  the  BWdfh  of  <J 
Inch,  of  which  mortal  Wound,  the  afor*&*) 
&  then    at  S.    aforefaid  in   the  Co*«ty    of 
Hertford  aforefaid  infirmly  tJfed :  Aid  the  ** 
Forefaid  J. /A.  and  1+W.n  S.  aforG&idi  fe* 
lonioufly,   and  of  tneir.  Malice  aforerhotJghf 
Were   then  p relent,  aiding,  abetting,  {tax**- 
ting,  counfetfing,  and  maintaining  the  faidJU  $• 
the  Felony  and  Murder  ^farefaid,  in  Form  Bh 
fofefaid,   felonioufly  to  do  and  perpeti*te:  £* 
gainft  rhe  Peace   of  the  (aid  tprd  the. King 
that  now  is,  his  Crown  and  Dignity  ;  aad  fo 
the  aforefaid  I.  5.  ^.  <*.  and  £.  Jfc  the^fejr* 
laid' T!  £  the  faid  Sixth  Dajr  of  May,  Y<*ar, 
#c.   at  S.'  aforefaid   in  the  Coppty  of  Hert- 
ford aforefaid,  .felonioufly,  voluntarily,   and  of 
their  Malice  aforethought,  iilJed  and  murdered, 
again  ft  the  Peace  of  our  laid  Lord   the  now 
King,  his  Crown  and  Dignity,  and  the  afbfe&id 
E  D  before  the  Felony  and   Murder  afore* 
faid,  in  Form  aforelaid  done,  to  wit,  the  Fifth 
Day  pf  May   in  the  Year,  &c.  at£  a&re&id 

in 


in  the  faid  County  of  Hertford,  the  fame  jL 
JB.  jf.  A.  and  J.  W.  to  do  and  .perpetrate  the 
Felony  and  .Murder  aforefaid,  in  Form  afore* 
&id*  of  faii  Malice  aforethought  malicioufly 
and  fdonioufly  i tic i ted,  procured,  and  coun- 
felted,  and  alio  J.  D.  knowing  the  aforefaid  L. 
B.  jf*  A0  and  J.  W.  the  felony  and  Murder  a- 
forefaid,  in  Form  aforefaid,  to  have  done,  theoi 
th«  faid  L.  B.  J.  A.  and  J.  IV.  afterwards,  to 
wk;  <he afrrefaid&rfh  Day  ot  My,  <£-<:.•  at 
&  aforefaid*  in  the  County  iof  Hertford  afore* 
faid*  after  the  Felony  and  .Murder  aforefaid* 
fey  them  £>  B*  J.A*  and  .5.  #C  in  Form,  a- 
far fefaid  done*  jfetanfoufly  received,  concealed* 
lodged,  and  comforted,  and  helped,  excited* 
and  couafelled  them  to  flj  arid  efeape  for  the 
Felony  and  Murder  aforefaid,  againft  the  Peace* 
and  fo  ftrrifcr:  And  as  fo*n  as.  the  faid  Felons 
bad  done  the  Murder  afotefaid,  .in  Farm  afore- 
{aid,  and  fled,  the  faid  P.  made  frefli  Porfuil 
after  them  from  Town  ro  Town  unto  the  Foot 
nest  Towns  and  farther,  until,  and  fo  forth.  * 
And  if  the  (aid  Feltas  will  deny  the  Felony  and 
Murder  afoncfakd,  charged  upon  them  in  Forxn 
*fcnef*id,  the  aforefaid  P.  is  ready  to  prove  it 
againft*  them  is  the  Court  (halt  award,  aad  for 
forth.  . 

And  the  aforefaid  E.  D.  J.  A.  J.  W:  and  L.  B. 
in  their  proper  Perfons  come  and  defend  the 
Force  and  Injury  when,  &c.  and  all  the  Felony 
and  Murder,  and  whatever  elfe,  e^cand  fepa- 
ratdy  lay,  that  they  in  nothing  are  thereof  guil- 
ty ;  and  thereupon  of  good  and  evil  they  fe* 
jterately  put  themfelves  upon  the  Country,-  and 
the  aforcftidi\  doth  the  like]  therefore,  &c. 
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i}*Si  fi^o*  iiw  Obligdtion  dgainfl  tin  Admint* 
ftratrix,  the  Defendant  fledtir$cne  Adml- 
hiftravlt  \\tbe  Plaintiff  replies  that  |r*  katti 
futd  an  original  Wtii  agniift  the  Defend* 
ant  dnd  btr  Hksband,  arid  froteedtd  to  Jffue$- 
and  it  alated  by  the  Death  of  ibe  Hits  b  and ± 

'   and  he  freflj  exhibited  bisBiO: 

-  Ought  not  to  be  prefclucJid,  b6c4ufe  (he  &jt 
that  long  before  the  Exhibiting 'the  Bill  afore- 
faid, to  Wit,  (ftich  a  Day  arid  Year)  the  faim* 
Plaintiff  for  the  Re£ovfcry  of  the  Debt  afore- 
faid,  to  him  in  F6rm  aforefaid  being  behind 
and  urfpaid,  filed  otit  of  th£  Court  of  Chan- 
cery of  our  faid  Lord  ithe  King  that  now 
V,  xhk  a  fore  fa  id  Court  of  Chancery  a£ 
Wefiminfier  in  the  County  of  Middle/ex 
then  being,  a  certain  original  Writ  of  thd 
faid  Lord  the  King  againft  one  J.  S.  late  ofe 
&c.  and  the  faid  Elizabeth;  then  hii  Wife,  Adit 
'  mirnftratriS  of  the  Goods  and  Chattels  which 
belonged  to  E.  S.  who  died  inteftate,  and  (b 
forth,  directed  to  the  then  Sheriff  of  Effex> 
by  which  original  Writ  it  Was  commanded  to 
the  then  Sheriff  of  Effix%  that:he&ot»ldcom<* 
mand  the  aforefaid  J.  and  Eliz>abetb,  that  jfofi* 
ly  and  without  Delay  they  fhould  render  to  the 
(z\d\the  Plaintify  the  aforefaid  40/.  which 
they  unjuftly  detained  from  him ;  and  unleft 
they  did  it,  and  if  the  a  forefeid  (the  Plaintiff) 
fhould  give  the  aforefaid  then  Sheriff  Security 
to  ptofecute  his  Complaint,  that  then  he  fhould 
fummon  by  good  Summoners  the  aforefaid  JL 
and  Elizabeths  that  they  fiiould  be  before  the 
Juftices  of  the  faid  Lord  the  King  at  Weftmin- 
Jler,  on  the  Oftave  of  Saint  Hillary,  to  fbew 
why   they  did  it  cot;    and  that  the  (aid  She- 
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xiff  fhould  have  there  the  faid  Summoners  and 
that  Writ ;  and  afterwards  on  the  O&ave  of 
Stint  Hillary  afore  fa  id,  before  the  Juftices  of 
the  faid  Lord  the  King  at  IVeflminjieYj  the  a-* 
forcfaio*  J.  and  Elizabeth  appeared  to.  the 
Writ  aforefaid,  and  the  aforefaid  (the  Plaintiff) 
declared  thereupon  againft  them ;  and.  the  a- 
forefaid  J.  and  Elizabeth  thereupon  pleaded 
to  I  flue ;  and  afterwards,  to  wit,  fuch  a  Day 
and  Year  at  H.  afoie&id  in  the  Pariib  and 
Ward  aforefaid,  the' faid  J.  died,  and  by  Rea- 
fon  thereof  the  original  Writ  aforefaid  and  the 
whole  Procefc  thereupon  was  quafhed,  and  the 
faid  (the  Plaintiff)  recently  afterwards  exhibited 
his  the  faid  Plaintiff's  Bill  here,,  in  the  Court 
of  our  faid  Lord  the  King,  agaitoft  the  afore- 
faid Elizabeth ;  and  the  aforefaid  Plaintiff  far- 
ther fays  that  the  original  Writ  aforefaid  was 
profecuted,  and  the  Bill  aforefaid  was  exhi- 
bited againft  the  faid  Elizabeth  for  the  Debt 
aforefaid,  and  not  for  another  Debt :  And 
the  faid  (the  Plaintiff)  further  fays,  that  at 
the  Time  of  fuing  out  the  aforefaid  original 
Writ,  the.  aforefaid  (the  Defendant)  had  di- 
vers Goods  and  Chattels,  which  belonged  to 
the  aforefaid  E.  S.  at  the  Time  of  his  Death 
in  her  Hands,  to  be  adminiftred  to  the  Va- 
lue of  the  Debt  aforefaid ;  whereof  the  (aid 
(the  Defendant)  the  faid  (the  Plaintiff)  of  his 
Debt  aforefaid  might  have  fatisfied,  to  wit, 
at  H.  aforefaid  in  the  Parifli  and  Ward  afore- 
faid, and  of  this,  &c.  Whereupon,  &c. 

And  the  aforefaid  (the  Defendant)  fays  that 
the  aforefaid  (the  Plaintiff)  did  not  recently 
Exhibit  the  BUI  of  the  (aid  Plaintiff  in  the 
Court  of  our  faid  Lord  the  King,  here  againft. 
the  (aid  (the  Defendant)  in  Manner  and 
Form  as  the   aforefaid   (the  Plaintiff)  above 
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thereupon  in  Pleading  hath  alleged ;  and  6* 
this  (he  puts  hcrfelf  upon  the  Country,  &c. 

Barr  to  a  Bond, 

ifhat  the  Aftion  lies  not,  becatife  he  fays 
that  after  the  making  of  the  Writing  afore- 
faid,  the  aforefaid  &  T.  in  his  Life-timfe  at  C. 
aforefaid>  ihade  his  Teftameat  and  laft  Will  in 
Writing,  and  by  Tiis  faid  Teftament  did  con- 
ftitufe  and  ordain  the  aforefaid  Elizabeth  Exe- 
cutrix of  his  faid  Teftament,  and  afterwards 
died;  after  whofe  Death  the  faid  Elizabeth* 
the  aforefaid  Teftament  of  the  aforefaid  R.  7! 
in  due  Form  of  Law,  proved,  and  took  upon 
herfelf  the  Burthen  of  the  Execution  6f  the 
faid  Teftament;  and  afterwards,  and  before 
the  Day  of  fuing  out  of '  the  original  Writ 
of  the  faid  Elizabeth,  to  wit,  (fuch  a  Day  and 
Year)  the  faid  Elizabeth  at  C.  aforefaid  took  to 
Husband  the  aforefaid  J.  H.  and  by  Reafon 
thereof,  as  well  all  Adtion*  upon  the  aforefaid 
Writing  obligatory  to  be  had,  as  the  aforefaid 
Debt  of  Ten  Pounds  upon  the  aforefaid  Wri- 
ting obligatory  demanded,  were  and  are  utterly 
extinguilhed  in  Law,  and  became  difcharged 
and  are  difcharged  :  And  this  he  is  ready,  &c. 

,  ABion  brought  by  a  Man  and  his  Wife  for  fcan» 
dalous  Words,  that  fhe  had  a  Child,  while 
fie  was  finale. 

Suffex.  t>  P.  Gentleman,  and  C.  his  Wife  com- 
10  •  plain  of  E.  A.  in  Cuftody  of  ttie 
^Marfhal,  tfc  for  that,  to  wit,  that  whereat 
the  ft  me  C.  Was  6f good  Name,  tame;C6tidi- 
tion,  Cotiverfatfon  and  Beh'avloui  from  the 
Time  of  her  Birth  hithef  to,  and 'while  fee 

was 


****  Stogie,  not  only  fed  auhoneft  and  utofpot- 
red  life,  but  alfc  behaved,  carried  and  govettv- 
ed  berfelf  as  a  chafte  .  Woman,    without  aity 
corrupt,  uncbafte,  depraved  or  evil  Manner  of 
Jtoittg,  ferraunin^  w*eou<*ed  and  amfpocted,  and 
being  defotnded  from  a  worflripful  and  g^rne^l 
'Fa&iiy  in  the  County  aforefiid  ;  by  Reafoaef 
^v+rith,  Ac  (aid*?,  jioc  oafy  procured  to  her- 
ftrtf  the  £Ood  Wiil  and  Eriendfllip  of  her  Kin-    % 
•4red,   bat   tdib  of  many  .others,    the  Lkge 
^kfaije&s  <rf -omr  land  the  King :  And  whereas 
€>t»«  ^  R  Gw\.  G«and  Uncle   of  the  &id   A 
;|j***  4iyers  <g*ea  t  yearly  fioefcms  to  the  iaid 
'&.  4nd . was  eroded  to  leave  all  /bis  Lands  and 
-Tenements  after  bis  Dead)  to  the  faid  jfl.$>e 
-*>*t<h*ving  any  Child  the  ;lfiue  of  bis  orwn 
-Sotfy)  thtaforefaik!  $he  Defendant)  nat;bciqg 
'ignorant  of  the vPreraJijes,  and  perceiving  that 
*h*  faid  #.  fcad  plighted  .his  faith  to,theiaid 
^C^for  the  taut  of  -Alienage,  and  that  he  hid 
'intended  to  marry  ahe   fadd  £.   he,   the  Aid 
-(ehe  Defendant)  wfrh  a  .malicious  Mind  eoa- 
driving  afcd  intending  not  only  the  good  Name 
and  'Fame  of  iheia&ncfiM'd'C  to  hart,  but. al- 
*>  -him  abeiaid  &  into  fo  pinch  Hatred  and 
fXfpleafoe  With  jf.  It.  his  faid  Uncle  to  draw, 
-that  the  faid  tlnde  ail  his  .Lands  and  Tcena- 
tofents  to  other  tiesfons  *frer  hisdDeath  flaaald 
■tofivcy  aid  a  flu  re;  and. the  ^aforefirid  B.  there- 
iaf  iftwnldt«werly  difinberit  C  after  the  Mer- 
tiage  between  <t  ham  itbe  faid  &  andCcek-    , 
brated,  (to  wit,  fuchaDay.and  Year,)  at,  &c- 
laid,  /pdfce,   and  ;publi&fd  to  the  Uncle, a- 
forefidd  and  Anne  his  Wife,  in  the  Prefence  of 
very  many  credible  Subje&s  of  onr  Lord  the 
King  that  now  is,  of  the  aforefaid  C.   while 
ibe  was  Sole,  thefe  falfe,  feigned  and  fcandaloua 
|V«td*  £ol|owingr  to  wit,  J.  (meaning  him  the 
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(aid  E.  A.  now  the  Defendant)  wonder  that  yt* 
(meaning  the  Uncle  aforefaid)  will  beftow  your 
Kinfman  (meaning  him,  B.  the  now  Plaintiff) 
on   that  baft  Woman  (meaning  C.  the  Wife 
of    the     aforefaid    B.    now     the    Plaintiff) 
for  fie  (again  meaning  her  the  faid  C.)  bath 
had  a  Child ;   whereat  in  Truth  the  (aid  G»  at 
v        the  Time  of  fpeaking  and  publishing  of  thole 
Words,  and  the  whole  Time  of  her  Life  until 
the  Marriage  foletnnized  between  the  (aid  B* 
and  C.  remained  ia  her  pure  Virginity,  and  bad 
no  Iflne.    By  Reafon  of  the  fpeaking  and  pub- 
lifting  of  which  (candatens  Words,  the  fame  C  h 
not  only  much  hurt  and  blackened  in  her  good 
Name,  Fame  and  Efthnatbn,  which   (he  en- 
joyed before,  but  alio  the  faid  B.  fell  into  the 
great  Dtfpleafure  and  Hatred  of  the  aforefaid 
A.  R.  and  loft  divers  yearly  Allowances  which 
the*  aforefaid  A.  R.  his  -Uncle  ufed  to    give 
him,  and  hath  defifted  from  doing  the  fame 
any  longer*   and  the  faid  A.  R.  the  Uncle. oi 
the  faid  £.  giving  Faith  to  the  aforefaid  (can- 
dalotis  Words  of  the  (aid  E.  becaufe  that  the 
laid  B.  married  the  faid  C  his  Lands  and   Te- 
nements of  the  yearly  Value  of  One  Hundred 
Pounds  to  divers  Perfon*  to  the  faid  B.   un- 
known, to  be  held  after  the  Death  of  the  laid 
A.  his  Uncle,  conveyed  ;  and  the  faid  B.  am 
C  from  the  Time  of  the  Marriage  aforefak 
to  this  Day,  are  thereby  greatly  itnpoverifhed 
Whereupon  the  faid  Plaintiffs  fay  that  they  an 
the  worfe,  and  are  daihaged  to  the  Value  o 
-  3000/.  And  thereupon  they  bring  their  Suit. 
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Declaration  in  Covenant  brought  by  a  Man  and 

'  'tis  Wife*   where  the  Lejfor  enters  upon  the 

Pojfefjion  of  the  Lejfeey   and  vsith  their  Con* 

fent  enfeoffs  the  Plaintiff,  (Fem*  Sole)  as  Af- 

fignee.. 

Hill.  12  Car.  2. '  Rdll  i66j.  B.  C. 

r  * 

Warmickf.i   XJ  y.  late .«&  6v.  was  fummon- 

•  to  wit.    5  -*^#  ed  to:anfwer  71 A  and  «/0m* 

Us  Wife,  Affigneea  of  £.  Af.  Gent  of  aPJea, 

that  he  keep  to  *th*tn  a  Covenant  between 

the  aforefaid  fi.  and  tbe  aforefirid  H.  J.  made 

factor  ding  to  the  Force,   Form,  and  Eficft  of 

certain  Indentures  thereof  bet  ween*  them  made : 

'And  whereupon  they  tbe  faid  7l  R+  and  A. 

'Ijj  &i  their  Attorney  fay,  'that  whereas  the 

1  aforefaid  E.  was  feifed  of  Twenty  Acres  of 

tPafture  with  the  Appurtenances  in  JC  in  the 

►Goanty  aforefaid,  in  his  Demefne  as  of  Fee, 

land  being  fa  thereof  fei&d,  thi  faid  £•  (fuch 

a  Day  and  Year*)  at  X  aforefaid,   by  'his  cer- 

ttsin'  Itfdentar*  between  the  laid  £.  by  the 

'Name'  of  E^M.  of,  &c.  of  the  one  Part,  and 

kfce  aforeftid  H.  J.  by  the  Name  of,  &c.  of 

'the  other  Part  made,  one  Part  whereof  fealed 

'#Mi  the  Seal  of  the  aforefaid  (the  Defendant) 

[the  faid  T.  R.  and  A.  here  (hew  forth  in  Court, 

*th* '  Date  of  which  is  on  the   fame  Day  and 

Year,  had-  demifed,  granted,   and  to  Farm  let, 

>and  hy  the  laid  Indenture  did  demife,  grant, 

^abd  to.  Farm  let  to  the  aforefaid  H.  J.  the 

Tenements  aforefaid  with  the  Appurtenances, 

by  the  Name  of  all  thofe  his  feveral  Pieces  or 

Parcels  of  Paftiire,  (fo  recite  the  Deed  and  Co  ve- 

nants,  and  the  Covenant  to  repair)  as  follows : 

And  the  aforefaid  JL  J.  for  hiinfelf,  his  Execu-  • 
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tors,  Adminiftrators  and  Affigns,   ffad0  cove* 
framed. 4bd  ag^edw  md  w|th;th€  aforefaid 
JB.  Af.  his  Heirs  and  AffigtWj  by *t he  Indenture 
afoftfa/d,  to  Mg«er  and  Form  Stftowing  |  to 
wft,  That  he  thp  laid  Ns%:hlM>  Ex&aton, 
Adminiftrators  and  Aligns,  from  Time  to  TWe, 
and  at  all  Times,  daring  the  faid  Leafe/at  the 
Cofts  fbd.{Chcqje|i!fl|C  them,  w/ame  *£  them, 
\jrould  maintain,  repair,  and  keep  the  Hedges, 
Ditdties,  ftfidges^GieevKotfbdl,  ffeijo*,  Pile* 
dfid  Irictefides  fccfanfcin£;t*  >th£  fcid  Pr.wiife, 
in  k*id  by  all  «*^nIaW>'iBBceffaty.R^irt». 
\#kw  Nfeceffity  ftduU  rehire*;  aod  <Jv*r?  Ifert 
ttfete&f  (bflkibti^^lvpadtedfjjn^rftlttt^drf  .aeA 
Jieprai tHt^  rece*redIthe)fio*,c»t:tbe  End,  E#- 
pii-Wonv  ©t  otter  BtftterviWitieft  «£  *hfe  <e*wtr. 
Oid  Demift  tfa  Aetfaid/S^K  hot  Horturr  #& 
figttsf  CftfWtiy  aiW  pekc^a Wf  AouU  ,fmrm4** 
*sd  yteid  up,  *s/b| the  Wd  Jndcottitt,  ttrtwgfe: 
dtfer  Things  awe  fofy  arojfe*a j;  byi¥"iVft:ftf 

i«Mi±hts  kforeTaidy  w5t6  ihd  Appbrtfin^ttfeA  ten 
c*p*  t^lb^ftrefcj^optU/fow^artfl  *»•**«** 
<tf  f o^ea^nd  sbb  *b*«wdi  5fcfJfc4teiegnfe, 
theieof^ftrffed^dd  thfe  tfvdBHhfi: rift.** 
it>g  -feifed  of  .i)lii:ib^i^n\^C\Jb431anelte««; 
afefreftid*  wid?'  tire  lAppui^nwce^fc-to  DfK 

Wk,  (Rich  a  Oay  rihd¥fea^bmto^Ht  gfiftnftft. 
iMttts  iforefffid}  vritfiAeA^riiteb^nsas,  ufh 

oft  the  Paffeflion  of  fefee  &tf  .K.^  thereof  ieo- 
te**d,  and  of  tbb  tienc  Teodnbnfe,  •.  <rith  tfee 
Appurtenances,  with  ebb  AlTent  and  Cooftpt. 
of  tfee*fctcfei{)  -A  9,  Mm  teQ&adfed*he;afoi*- 
ftid  Ami; vM Ift  <»e :'Mi  fife  jf  T*  bfrefrnd 
to  hoUl  to  the  Ciid : jAetr,  thir,  Heirs  *fcd  Alfigc* 
for  e^r;  by  Vitjcue  of  \tffaich  Fedffoeet  the 
ftld  ****,  Wbilft  foe  Wis&lb,  was  feifod  of 

the 
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the  Tenements  aforedid,  with  the  Appyrter 
nartcej  in  her  Deroefne  as  of  Fee;  (be  the  faid 
•4»«*  being,  fo  thereof  poflefled,  the  a  fore  fa  id 
A  jf.  into  the  Tenements  aforefaid,  claiming 
•  his  Term  aforefaid  thereof  cnter'd,  and  was 
thereof  poffefTed  for  the  Refidpe  of  the  Term 
aforefaid ;  and  beiog  fo  thereof  poflefTed,  and 
p](b  the  {aid  Anne  being  fqfed  of  the  Reversion 
ef  all  the  Tenements  aforefaid,  with  the  Ap~ 

!>urtenances  in  her  Demefne  as  of  Fee;  fbt  the 
aid  Anne  afterwards,  to  wit,  (fuch  a  Day  an4 
Year)  at  X.  aforefaid,  took  to  Husband  the 
aforefaid  T.  by  which  the  faid  T.  and  A.  were, 
during  the  Refidue  of  this  aforefaid  Term  of 
ten  Years,  {eifed  of  the  Reverfiop  of  the  Tene- 
ments aforefaid,  with  the  Appurtenance*  in 
(their  Demefoe  as  of  Fee,  in  Right  of  the  faid 
A.  until  and  to  the  End  qf  the  Term  aforefaid, 
and  thenceforth  always  afterwards  to  this  Tim$, 
the  faid  7\  and  A.  were  and  are  (eifed  ef  the 
Tenements  aforefaid,  with  the  Appurtenance? 
in  their  Demefne  as  of  F^e,  in  Right  of  th$ 
&id  A.  And  the  faid  T.  and  4-  further  fay, 
fyat  *t  the  aforefaid  Time  of  making  the  faic} 
Indenture,  and  alfp  at  the  Time  of  the  firft 
j£np7  pt  the  aforefaid  H-  J.  into  the  Tene* 
pjpnts  aforefaid,  with  the  Appurtenances ;  by 
Virtue  at  the  Pemilg  aforefaid,  all  and  fingu- 
fcr  the  Hedges,  Ditches,  Bridges,  Qates,  Ponds, 
fences,  Pfjes*  and  Indofures  belonging  to  the 
"feneraents  aforefaid,  with  their  Appurtenances 
demifed  a?  aboy.efaid,  were  well  and  fufljciently 
impaired  ;  and  that  after  the  Making  of  the  In- 
denture aforefaid,  and  after  xfrq  SoTcmpization- 
of  •  the  Marriage  between  them  the  faid  T.  and 
A.  apd  before  the  D*y  of  the  Suing  of  the 
ttr&inal  Writ  of  the  faid  %  and  A.  and  alfo  be- 
fore the  End  of  the  Term  aforefaid;  to  wit, 
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(fuch  a  Day  and  Year)  and  from  the  lame 
twentieth  Day,  &c.  until  and  to  the  End  of 
the  Term  aforefaid,  the  aforefaid  Hedges,  to 
wit,  a  Thoufand  Perches  of  Hedges,  every  g 
Perch  thereof  of  the  Price  of  2  s.  and  the 
Gates,  to  wit,  twenty  Gates,  every  Gate  there- 
of of  the  Price  of  10  /.  and  the  Pales,  to  wit, 
a  Thoufand  Pales,  every  Pale  thereof  of  the 
£rice  of  4  J.  belonging  to  the  Tenements  afore- 
faid, with  the  Appurtenances  demifed  as  above- 
laid,  were  broken,  torn  down,  proftrated,  and 
in  great  Deciay,  for  Default  of  Repair  thereof; 
Sind  that  the  Hedges,  Gates,  and  Pates  fo  being 
broken,  torn  down,  and  profttated  by  the  afore- 
.  raid  I£J.  at  the  End  of  the  Term  aforefaid, 
jto  the  fald  %  and  A.  were  left  not  repaired, 
contrary  to  the  Form  and  Effeft  of  the  Inden- 
ture aforefaid  :  Andtieverthelefs  the  aforefaid 
'K.  5f- /though  often  requefted,  the  aforefaid 
Hedges,:  Gates;  and  Pales  hath  tfSt  taken"  Care 
to  repair;  and  fo  the  faid  T.  and  A.  fay,  that 
itha  (aid  H;  j:  his  Covehahvthat  tit  the  faid 
II.  J.  bis  Executors,  Adminiftrators  a  Ad  Affigns, 
JTrom  Time  toT*ime,  and  at  all  Times/  during 
the  (aid  Leafe,  at  the  proper  Cofts  and  Charges 
of  them,  or  fome  of  therfi, tfould  maitoain, 
repair,  and  keep  the  Hedges,  &c.  in  and  by 
all  needful  artd  neceffary  Repairs,  when  Neccf- 
fity  fhould  require;  and  the  fame,  and  every 
Part  thereof  fo  fufficiently  repaired,  maintained, 
and  kept  as  they  received  the  fame,  at  the  End, 
Expiration,  or  other  Determination  of  the  Leaft 
aforefaid,  to  the  aforefaid  E:  Af.  his  Heirs  or 
Affigns,  ftould  quietly  and  peaceably  leave  and 
furrender  to  the  faid  Tl  and  A.  have  not  kept, 
but  have  broke  the  fame,  and  hitherto,  &c. 
Whereupon  they  fay  that  they  are  the  Worfe, 
and  are  damaged  to  the  Value  of,  &c. 
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Count  for  an  Adminiftrator  de  bonis  non  Admi- 
niftrat*  by  his  Wife,  cgcunfi  two  Executors* 

Tt  &  and  Anne  his  Wife  Executrix  of  the  Lalfc 
"•  Will  and  Teftament  of  A.  C.  late  of,  &u 
and  IfabeOa,  a  Co-executrix  of  the  faid  Teftament* 
were  fummon'd  to  anfwer  to    T.  H.  Admini- 
ftrafor  df  the  Gopds  and  Chattels  which  be* 
longed  to  J.  R.  not  adminifter'd  by  Judith  R. 
Adminiftratrix  of  the  Goods  and  Chattels  which 
belong'd  to  the  aforefaid  J.  who  died  inteftate, 
of  a  Plea  that  they  render  to  him  30  A  which 
they  un  juftly  detain  from  him ;  and  whereupon 
the  faid  T*.  by,  &t.   his  Attorney  Tays,  that 
whereas  .the  aforefaid  A.  C.  in  his  Life-time, 
(at  a  Day,  Place  and  Year),  by  his  certain  Wri- 
ting obligatory,  &cV  acknowledged  himfelf  to 
be  bound  to  the  aforefaid  J\  in  his  Life-time, 
in  the  aforefaid  30  /.  to  be  paid  to  the  faid  Jm 
when  he  fhoald  be  thereunto  required :    Ne- 
'Verthelefs  the  aforefaid  A.  C.  in  his  Life-time, 
or  the  faid  Anne  and  Ifabel,  after  the  Death  of 
the  faid  A.  while  the  faid  Anne  was  Sole,  and 
alfo  the  faid  ft.  znAAnne  and \Ij nbel,  after  the 
Marriage' between  the  fame  H.  and  ^^'cele- 
brated, although  oftqn  requeued,  the  aforefaid 
30/.  to  the  aforefaid  J.  in  his  Life-time,  or  to 
the  faid  7!    and  Judith,  in  the  Life-time  of 
b&  fcid  Judith,  after  the  Death  of  the  faid 
John,  or  ttt  the  faid  T.  after  the  Death  of  the 
wld  Judith,  to  whom  Adminiftration  of  attthe 
Goods  and  Chattels  which   belonged  to  the 
aforefaid  Johhzt  the  Time  of  his  Death  afore- 
fcid,  not  adminifter'd  by  the  aforefaid  Judith^ 
Adminiftratrix  of  the  Goods  and  Chattels  which 
talong'd  to  the  aforefaid  John,  was  committed 
fuch  a  Day  and  Year  at  G.  after  the  Death  of 
■•*     '      .  the 


1 
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the  faid  Judith,  have  not  render'd,  but  hvA 
refused  to  render  the  fame  to  them ;  and  th£ 
aforefaid  H.  and  Anne  and  #*£*/  hitherto  re- 
fufe  to  render  the  fame  to  the  faid  Thomas, 
and  unjttftly  dptaio  the  fame;  whereupon  he 
fays  th^t  ho  is  &e  wprfe,  6^c. 

« 
3f.  Wl  aqd  &hU  Wife,  A^mHiiQr«rii|  of  all 
and,  Cngular  the  Goods  and  Ofpttek*  Rights 
aruji  Credit!  which  belong  to  H,  K  at  the 
Tim*  of  fei^catfo,  by  SjP.  iJHtf  Syecutriy  pf 
the  Teftai^ept  of  the  ^br^r^d  A.  not  idnruni- 
W»>.  cppipiab  of  ii.  :JJ.  l*t«  bQ.  E%  cither? 
witp  caJJ'd  £♦  fl,  of  t^e  //fwr  JemgU,  loudo*, 
peiHt  in  the  £uftpdy  of  t  It  e.  Mar  Jhpl,  C^c  of  4 
^ef>  that" fie  rqndef  to  t^«i  *po£  of  good 
an^i  Jawfui tyboey,  of  Quo*  Britain^  which  he 
ufi}«a|x.  d^^tt?  ^om  fhenj  f  fo{  Aat,  to  wit, 
tfty  wpereafc  .fhfl,  *fafe#ud  £.  &  (foch  a  Day 
and  Year)  fi[L  aforefaty,  tpt  wit,,  in  tfea  Parity 
if  St.  Mary  lefiaw*  m  the  Ward  4f  Cteffr  by 
hi?  .certain  \^/lt»ng  oihligatp^ff^ed  with  th* 
Seal  of  the  kid  it  and  now  ^e$re  j#  the 

£|Wff  of /o#x  faid  Lord  ^  ^ipfcftJMi  ffa 


JRit/JRl  when  ;ta  Ijhould  he  thereinto  required  z 
$pyathe\fih  the  aforelaid  R,  B.  though  re*. 
fmc([e4,  &ti  (thp'  ?foi^(ai4  iop.7.  to  the  aforcr- 
jaicl  ii.  in  frs  lifetime,  or  tp  the  afqrefaid  £ 
in  her  Life  rio?^  alter  the  Death  of  the  afore&id 
\R.  F.  or  to  thefoii  JJ.  sifter  the  jpeath  of  the 
aforekid  $.  whilft  {he  was  fole :  to  which  faid 
•£.  AcMuiftration  of  f  11  and  pngqlar  t^e  Goods 

and 


ao4  qh.t«|^jRigJit<jaxid;Cjed^«./wWdr  bev 
b»g?<Mo  jhfrgfoc&ty  £.  jo  #a:.  Lifetime-,  by 
&iF.  isle  £TCC»trix  of  the  afyelaid  Teftainent 
o(  thfi  fiud  &>nnqt  adwiQJikt'd.sJvith  the.Xe^ 
ftamftat  of  xhji  aforeiaid  &  annexed  by 
stfw:*he  M  qf.  «be  faid A  jto  wit,  (fiich  * 
E>«y  and  Year)_aj  X,.  aforefajd,  in  the  Parifii 
a*id  Ward.  ^<ffe/aid,  wa«  dwly  committed,  or  $£ 
f^kfc3f- 8D^  &,afWvtHe  Marriage  between  tbem, 
4riW»»aMd,~(fr  flpthejr  pf  then*,  hath  not  j»>4 
bu«<th*  fame  fo.fb*  aibrefttd  ^i7.  in  his  Life* 
tienefcraM.**.  ch*ffpjefaid  f.  softer  the  Deathr 
of  Jbim  ,&vfo,itfh^,4tewajJojq;  and  aho  tai 
tfee.  &4  $;W;^  afc§rtbe  Inttwiajrjage be* 
ttw«#i  than  ^lqkj«t€4,  3o4  to  fkbcf  of  there 
K*#»|  fc*»\*»SMril  tfifvlfd,  ,^o(d  the  {aaieyefc 

o\>.«rtf(e,M}mta^^#BM£-  «n<*Wfc- 
jnOly  dwair^e,feijR€4H  pdajj  of.A4min%h 

ti»n,tof 4*  <?*•.&  4*4;-  Cfttt*!*  *fer«&i&,  w«J 
t^  the.P*n»g«  of  t4Ktn\t|i^  £|k)  r  jf«  «"»d>£,j  of 

the  laiA^MM)  £b  bpjnjrh«|»  jiwo.j5be.£oDtt  Q$ 
dnajifettiotvjfcv  ,.:,  ...!.    •»•  .• .  _.: 

»i!)    i.\.-j.*r.3fy.'.   :::■..       •    1.-.  .- •  v      y    ...-.'A 

IflftWUtifc  Affiiihpfe  *y  Otskani iu'd Ittfe  fi* 
tbUneyJe*  iiu\Qtf*idant ij  rife  mft  tabUe 
-fiutasfola 


1      r 


•*:  5,  tnd  &  *fe>Wife,  coigplajn  «of  ^.£-  *» 
VA4h^<^wip*>f  the.  Warftal,.  <K.  fcr  tha^ 
to  vfi5».<*at  «be,  a&rfajd  ^.L,  (Iwb  a  J%; 
a*l  Yea?>  at  J^.  in  the  Copoty  afowfeid,  wat 
indttaedw  *!*  a£iel»id  #.  white  0m  wa$  fofcj, 
& '  ifr£  pC  fctftfol  Mooem  .(^v,  foe  .4>«f «"» Sum» 
of  .Money  hf  <be^pce&id  JL  iwbilft  ftp  wa» 
fok,  to  the  »fer«£ud  {the  Defendant)  ^pon  *he 
R^ocft  oTtbe  laid  {the  Ptfeftffef*)  before 

that 
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that  Time  lent ;  and  he  the  aTorefaid  J.  L.  be- 
ing fo  indebted  to  the  faid  H  he  the  fafcT  %* 
in  Confideration  thereof,  afterwards,  to  Wit,  the 
feme  Day  and  Year  aforefaid,  at  I.  aforefaid, 
in  the  County  aforefaid,  undfcrtodk  to  thetfame 
r.  whilft  fee  was  fole,  anft'theri  autf  there 


faithfully  promifcd,  that  he  tfcef  faitf  J.  L.  the 
fiid  1 61.  to  the  fame  H.  When  hp  fhoaid  bo 
thereunto  required,  would  ^feltaoil'tftily  pay 
and  content  f  and  whereas,  alfe  the  aforcSaid 
H.  whilft  fte  wis  fole,  •  U  wit,  «fc'  ftflle  firft 
Day  of  ^n7,  the  Day  and  Y*af>  at>b*efeid,  a* 
£.  aforefaid,  in  the  Cofinty  aforefaid,  at  the* 
fpecial  Iriftance  and  R^ireft  of  the  aforefaid 
J.  Li  had  lent  and  accomrto*»«4  to  the  feme 
"VZ/io/.   of  like  lawful  liobefr  the  afofre- 
id  (the  Defendant)  in  Coftficferitioti  thereof, 
afterwards,  tb'  W\*i  (the  -fitfie  >$hy  aftd  V-eari 
aboVefoW)  atX.  afoi^ftScH  ih  ffe<?«A*%  fctore* 
fald,  to  the,  afcpcfaid  /f.  whrlft  ^fte  ^a«  foler 
^tfdertook,  arid  then  and  ^ilfctefltfthtiilly  prcn 
HiisM,  that  he  the  faid  £/JK»  tft  iiftfref*i*«io il 
to  the  f»me  i/.-  when  afftrwtftk  fe$  ftouM  %* 
thereunto  like  wife  required,  wKMlid -^ett  and 
faithfully  pay  and  content;  Nevertheless  the 
frid  J.Z.   hrs  f^eriJ  ProrarfetlAnd^lIndbr- 
takings  aforefiid,  touhe  afprefaii  J&  whilft  ibe 
was  Sole  in  Form  aforefaid  made^not  regard- 
ing, but  contriving  and  fraudulently  intending 
the  aforefaid  H:  Whilft4  fhe  was  fole,.  and  th* 
aforefaid  C  and  W  after  the  Marriage  between 
them  celebrated,  kl>his  Part;- craftily  and  fub- 
rilefy  to  deceive  ind  defraud,  the^afarefaid  feve- 
ral  Sums'  of  Money*  in  the  Wholfe  amounting 
toy&c.  to  the  aforefaid  H.  whilft  fte  was  fole, 
or  to  the  fame  C.  and  H.  after  the  Marriage  be- 
tweett  them  celebrated,  or  to  either  of  them, 
hath  not  paid,  according  to  the  feveral  I^o-. 

mifes 
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inifei  and  Undertakings  of  him  the  faid  (the 
Defendant),  nor  them,  or  either  of  them  hath 
hitbtrto  thereof  in  any  fort  contented ;  altbc*' 
to  do<  this  the  aforefaid  J.L.  by  the  aforefaid 
/&  whilft  (he,  was  fole;  and  by  the  aforefaid  C. 
and  H.  after  the  Marriage  between  them  cele- 
brated, to  wit,  (fucb  a  Day  and  Year)  at  L. 
in  the  County  aforefaid,  hath  been  requefted  ; 
but  the  aforefaid  Pounds  to  them  C.  and 

H.  or  either  of  them  to  pay,  hath  hitherto 
utterly  refufed,  and  ftill  doth  refufe;  where- 
upon the  fame  C.  and  H.  (ay,  that  they  are  the 
worfe,  and  have  Damage  to  the  Value,  &c. 
and  thereupon,  &c* 

"The  Defendant  in  EjeBment  pleads  Coverture. 

(The  Defendant)  comes  and  prays  Judgment 
of  the  Writ  aforefaid,  becaufe  fbe  fays  that  fhe 
the  lame  (the  Defendant)  on  the  Day  of  the 
String  out  of  £he  original  Writ  of  them  (the 
Plaintiffs)  was  Covert  of  one  A.  B.  her  Huf- 
band,  to  wk,  at  &  aforefaid;  and  this  (he  is 
ready,  &c.  Whereupon,  becaufe  the  aforefaid 
A.  is  not  named  in  the  Writ  aforefaid,  the  lame 
(the  Defendants)  pray  Judgment  of  the  faid 
Writ,  &e. 

A  Replication 

Ought  not  to  be  quafh'd,  becaufe  he  fays 
that  the  aforefaid  (the  Defendants)  the  Pay  of 
fuing  out  of  the  original  Writ  of  the  faid  (the 
Plaintiff)  to  wit,  fuch  a  Day  at  S.  aforefaid, 
was  fole;  without  that,  that  the  aforefaid  (the 
Defendant)  the  Day  of  fuing  out  the  original 
Writ  of  the  faid  (the  Plaintiff)  was  Covert  of 
A.  B.  her  Husband,  as  the  aforefaid  (the  De- 
4  fendant) 
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fendaot)  hftth'ibov*  <M«te«d;  aik!  this,  <fe. 
Whereupon,1  bttcaWe  the  aforefaid  (ibb*  Oefwi- 
daw)  theTieTpafi  and  Ej^atnebtsrfbfefrid-Jjatb 
vbove  confeftd,  the  &M  (the  tfaintift)  prays 
Judgment,  and  the  Poffeflion  « f  fatrfTerat  afbkc- 
find;  wi&  hfs  Damages,  frc.  te'fce  adju%*<l  to 

{lull;  .* 

And  the  afeftfaid  (the  Defendant)  a*  faefow, 
fays,  on  the 'Aid  Day  of  fuing  ooc  thcoriaual 
Writ  of  the  tfaitf  piUhtltf,  fte  Was  -Covere  vef 
the  afoofaft)  '^.  a!  her  foicbatod,  a»  che  find 
Defendant  'hath  ftbeve  alfcdg'd ;  cod  this, 


CWtt  Baron  f  leaded  after  4hf-0ri£im?  fat- 
chafed. 

*  *  * 

And  the  aforefaid  (the  Defendant)  in  his  pro- 
pefPeffofi,  cutties  and  prays  fodfaneae  or  the 
Writ  «fefefaid,  &c.  becaufe  >be  %«,  that  cbe 
aforefaid  (th«  f>iaintjD;)  after  Jtbe  brooght  'her 
Writ  aforefaid  againft  the  feme  (the  Defepdaac) 
to  wit,  (fuoh  a©ay<md*e«^>^v£.rfbi!d&ad, 
took  to  Husband  oni  3F,G  yet  Hying,  and  in 
foil  Life 'being,  to  wit,  at  &.  aforefia,  aod.fo 
■*b*  afere&id  (the  flfokjtfff,)  is  now  Covert  of 
an  Husband;  »qd  thfr,  «£c,  Wier«upoa  J* 
prays  Judgment  of  the  faid  Writ,  &*. 

Ought  not  to  be  quafted,  becaufe  flie  fays, 
that  flie,  on  the  ©ay  of  Cuing  out  the  original 
Writ  aforefaid,  and  always  afterwards,  was  Sole, 
and  not  Covert  ©f  the  aforefaid  A.-B.  as. the 
aforefaid  (the  Defendant)  hatn&ove  atbdactf ; 
and  (he  pray*  that  it*  may  be  inquixd  by'dw 
Country.       ' 


tbat 
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Itbat  the  Plaintitf  took  Hmba*d  tftet  the  lap 

Continuance.  . 

He  fays,  that  after  the  laR  Cotitimiafice  of  the 
Plea  aforefaid,  to  wit,  after  (fuch  a  Return) 
laft  paft,  from  which  Day  the  Plaint  aforefaid 
was  laft  continued  here  until  this  Day,  to  wit, 
on  the  OR  Ave  of  St.  HrSary ;  and  before  this 
Day,  to  wit,  (the  Day  and  Year,  &c,)  at  A. 
aforefaid,  the  laid  (the  Plaintiff)  took  to,  Hut 
band  one  A.B.  which  faid  A.  is  ftill  living 
and  in  full  Life,  to  wit,  at  A.  aforefaid ;  and 
this,  &c,  whereupon,  &c 

Ought  not  to  be  quafhed,  bfficaufe  (he  fays, 
that  after  the  aforefaid  (fuch  a  Return)  and  be- 
fore the  aforefaid  Oltave  of  HtUary>  (he  (the 
Plaintiff)  did  not  take  the  aforefaid  A.  her 
Husband,  as  the  aforefaid  plaintiff  hath  alledged. 
And  this,  '&£• 

Otherwife. 

The  Defendant  pleads  Covert  of  Baron. 

The  A&Ion  lies  not,  becatife  the  fays  that 
fixe  the  faid  D.  at  the  Time  of  the  Exhibiting 
the 'Bill  aforefaid,  was  Covert  of  one  S.  theri 
her  Husband ;  which  &  at  C.  in  the  County 
of  Warwick,  is  yet  living,  and  in  full  Life,  and 
which  faid  S.  is  not  named  in  the  Bill  afore- 
faid :  Whereupon  fee  prays  Judgment,  i£  &c. 

Ought  not  "to  be  precluded,  becaufe  he  (ays, 
that  (he  the  faid  D.  the  Day  of  exhibiting  the 
Bill  aforefaid,  to  wit,  (fuch  a  Day  and  Year)  was 
fole;  without  that,  that  (he  the  fame  Day,  or 
ever  afterwards,  was  Covert-  of  the  afore- 
faid 
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laid  £  as  (he  (  )  hath  above  alledged. 

And  this,  &c. 

And  the  afore  fa  id  D.  fays,  that  (he  (  ) 

it  the  Time  of  exhibiting  the  Bill  aforefaid,  was 
Covert  of  the  aforefaid  &  at  that  Time  her 
Husband,   as  (he  hath  above  alledged      And 

9 

Never  joined-  in  lawful  Marriage. 

The  Aftion  lies  not,  becaufe  he  fays  that  the 
laid  (the  Plaintiff)  never  was  t*  the  faid  R.  in 
lawful  Matrimony  joined ;  and  this  he  is  ready 
to  verify  when  and  where,  and  as  the  Court 
here  (hall  confider,  &c.  Whereupon  he  prays 
Judgment,  &c. 

Ought  riot  to  be  precluded,  becaufe  (he  fays 
that  (he  (  )  at  S.  in  the  County  of  War- 

wck>  in  the  Diocefe  of  C.  and  L.  to  the  afore- 
faid R.  in  lawful  Marriage  was  joined ;  and  this 
(be  is  ready  to  verify  when  and  where,  &c. 
and  in  fuch  Manner  as  the  Court  of  the  King 
here  (hall  confider,  and  becaufe  the  Co  nu  fa  nee 
of  fuch  Cafe  belongs  to  the  Ecclefiaftical  Court; 
therefore  it  is  commanded  to  the  Bifhop  of  L 
and  C.  the  Diocefan  of  the  Place  aforefaid,  that 
thofe  Perfons  being  convened  before  him,  who 
ought  to  be  convened  in  this  Part,  he  may  in*] 
outre  diligently  the  Truth  of  the  Matter  upon 
the  Premifles ;  and  what  (hall  be  thereupon  in- 
quired, he  make  appear  here  on  the  Morrow  of 
All  Souls  by  his  Letters  Patent  and  Clofe  ;  the 
fame  Day  is  given  to  the  Parties  aforefaid  thcrt» 


4 


J 


Of  *£*  J#faf,  becaiife  Marriage,  Mas  not  folerri- 
;  titled  ietveek  th  Plaitittffi  On&bls  Wife  the 

-P.G.&c  was  fummdtoed  fb  kalwefr  H. -R. 
Gent;  and  y*.  his  Wife,  Efcefcutrfc  of  the  Te* 
ftament  of  fVG.  Gent,  of  a  Plea,  that  he  rfen* 
der  to  them  26  /.  which  he  unjuftly  detain* 
froth  thent. 

j  And  the  afore&ld  F.  by  <#;  2?.  his  Attorney* 
comfes  and  prays  Jiidgriient  of  the  Writ  afore- . 
faid,  becaiife  he  fays  that  a  Marriage  on  the  Day 
of  filing  of  the  Original  Writ  of  the  aforefaid  R. 
and  A.  between  theifl,  according  to  the  Eccle- 
fiaftifcal  LaW  of  England,  wis  ndt  folemniled  x 
And  this  he  is  ready,  &c. 

Ought  hot  to  be  quafhed,  beeaufe  they  fay 
that  a  Marriage  between  them  the  faid  R.  and 
'A.  long  before  the  Suing  out  of  the  original 
Writ  of  them  the  faid  R.  and  A.  to  wit,  on 
the  20th  Day  6f  June  in  the  firft  Year  of  the 
1  Reign  bf  the  Lota  the  King  that  how  fo,  accord- 
ing to  the  Ecclefiaftical  Law  of  England^  was 
folcmnized,  to  wit,  at  B.  aforefaid:  And  this 
they  pray,  &Ck 

■ 
JDebt  againfi  an  Executrix  and  her  Husband  for 
,    Rent  drriar  oft  a  Leafe  made  to  the  former 
Husband* 

AND  whereupon  the  fame  R.B.  by  J.  S. 
his  Attorney,  fays,  that  whereas  he  (fuch 
*  Day  and  Year)  to,-  &c.  by  his  certain  Inden- 
denture  between  him  R.  B.  of  the  one  Pare, 
and  the  aforefaid  J.  in  his  Life-time,  of  the  other 
^Part ;.  one  Fart  whereof,  fealed,  &c.  demifed  to 
'the  aforefaid  %  in  his  Life-time  all  that,  &t. 

Ii  to 


To  have,  &c.  rendring,  &c.  by  equal  t>ortiofil 
to  be  paid,  by  Virtue  of  which  Demife,  the 
aforefaid  J.  in  bis  Life-time,  into  the  Tene- 
ments aforefaid,  with  the  Appurtenances  above 
demifed,  entered,  and'  was  thereof  pofJefled; 
add  being  fo  thereof  pofletfed,  on  roch  a  Day 
and  Yebr  at  H.  afojrefaid  made  hia  Teftanaenr, 
and  the  aforelaid  Af.  confute  ted  his  Executrix 
ef  bis  fa  id  Tefomept;  and  afterwards,  to  wit* 
on  the  fame  Day  and  Year,  at  J.  aforefaid,  died 
pf  the  Tenements'  aforefaid,  in  Form  aforefaid 
ppflefied;  aftei  wbofe  Death,  the  aforefaid  NL 
the  Burthen  of  theExecetion  of  the  aforefaid 
Teftament  took  upon  he*feM>  and  into  the  Te- 
nements aforefaid,  with  the  Appurtenances,  en- 
tered, and  wn  thereof  pofieued ;  and  beiog  fb 
thereof  poffefled  at  J.  aforefaid,  took  to  Hut 
band  the  aforefaid  M.  JV.  and  the  aforefaid 
too  /.  of  Rent  aforefaid,  for  one  whole  Year 
fending  (at  fuch  a  Feaft),  and  by  the  Space  o( 
j  4  Days  next  after  the  feme  Feaft  to  the  fama 
&  after  the  Death  of  the  aforelaid  J.  were  in 
Arrear,  and  yet  are  unpaid,  by  which  the  Ac- 
tion accrued*  &c. 

Debt  by  Husband  and  Wifey  Admiuifhatrix  tj 
the  Obligee,  againft  the  Heir  of  the  Obligor. 


fT  &  late  of  London,  Efq;  Son  and  Heir  ol 
1  %  C.S.  late  of  the  fame,  &c.  was  fummcoed 
to  anfwer  J.  H.  and  Jane  his  Wife,  Admini* 
.ftratris  of  the  Goods  and  Chattels  that  belong- 
ed to  X.  C.  Gejit, .  who  died  inteftate,  &c  of 
4t  PJea,  that  he  render  to  them  jqoL  whacfa 
he  unjuftly  detain*  from  them,  &c*  and  who* 
-mpon  they  the  £»me  7.  and  J.  by  J.  S.  their  At- 
torney fay, .  that  whereas  the  aforefaid  G  Fathai 

•f  *f.S>  whofe  Ihtukc  K  hi  bhiife-timc>tan„tk 

feconii 
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fetond  Day  olF  March  in  the  Yett,  &c.    &t 
London,  in  thi  Parilh,  &c.  in  the  Ward/c^d 
by  his  certain  Writing  obligatory  bid  acknow- 
ledged himfclf  to  be  bound   to  the  aforefaid 
T.C*  in  his  Life-time,  in  the  faid  tool,  to  be 
paid  co  the  ftme  T  C.  When  thereto  he  fhould 
be  required ;  and  to  the  fatfte  Payment  well  and 
Satthftftty  to  be  mdde,  the  dforefaid  G  had  bound 
bknfclf  and  bis  Heirs  by  the  feme  Writing :  Ne- 
vefthe)e&  the  aforefaid  C.  in  his  Life*  and  thtf 
eforefatd  7*  £  the  Son  and  Heir  of  him  the 
ftld  C,  tfter  the  Death  of  him  the  faid  C  al- 
though ofteti  requefted  the  faid  i  oo  /.  to  thti 
aforefaid  T.C  in  his  Life,  or  to  the  fame  J.  af- 
ter the  Death  of  him  the  faid  7!  wMlfl  (be  was 
fete*  to  whom  Adthhitflratien  of  all  the  Good! 
and  Chattels  which  belonged  to  the  fame  T,  zt 
the  Time  of  his  Death,  bv  W.D.  Doftor  of 
Laura  of  the  Prerogative  Court  of  Canterbury, 
Mafttr  Keeper  or  Cotftmilftry  lawfully  confti-» 
tttted  tfcere  (on  foch  a  Bay,  &c.  and  Year,  &c.) 
at  Loudon,  in  the  Parilh  and  Ward  aforefaid, 
was  committed,  or  to  the  fame  y.  and  J.  after 
the  Marriage  between  them  celebrated,  have 
not  render *d}  but  the  fame  to  them  to  rende* 
have  denied ;  and  the  aforefaid  T.  S.  the  fame 
to  rende*  to  the  faid  J.  and  ?.  denies,  and  un- 
juftly  detains:  Whereupon  they  fay  that  they 
are  the  Worfe,  and  have  Damage  to  the  Value, 
&c.  add  thereupon  they  bring  their  Suit,  and 
they  flfew  forth  here  in  Court  as  well  the  Wrn 
ting  aforefaid,  by  which  the  Debt  aforefaid,  iri 
Form  aforefaid  is  witnefled;  the  Date  whereof 
U  on  the  faid  fecoftd  Day   of  March  in  the  • 
Year,  &c.  as  the  Letters  of  Admidiftracion  afore- 
faid, &c. 

* 
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Debt  for  Rent  upon  a  Leafe  for  Years,  againfi 
Husband  and  Wife*  Executrix  of  the  Lejjee. 

A  B.  Efq;  complains  of  J.  W.  arid   E.  his 
•^-',  Wife,  Executrix  of  the  Teftamene  and 
,  Lad  Will  of  R*M.  of  a  Plea,  that  they  reader 

to  him  30  /•  which  they  unjuftly  detain,  (Jc. 
for  that,  to  wit,  that*  whereas  the  fame  A*  B* 
(on  the  Day,  &c.)  by  a  certain  Indenture  be- 
tween him  if/ of ^  the  one  Part,  and  the  afore- 
laid  R.  M.  in  his  Life-time,  of  the  other  Part, 
made*  one  Part  whereof  fealed  with  the  Seat  of 
the  aforefaid  R.  M.  the  fa  id  A.  B.  (hews  forth 
here  in  Court,  the  Date  whereof  ii  on  the  feme 
Day  and  Year,  had  demifed,  granted,  and  to 
Farm  let  to  the  faid  R.  M.  all  that  Meffuage, 
tXc.  to  have  and  occupy  the  faid  Mefljuage, 
and  all  other  the  Premises  by  the  Indenture 
aforefaid  demifed,  and  every  Part  of  the  fame, 
to  the  (aid  R.  M.  his  Executors,  Adminjftrators 
and  Affigns,  &c.  from  the  Feaft,  &c  then  next 
enfuing  the  Date  of  the  faid  Indenture  afore- 
faid, until  the  full  End  and  Term,  &c.  Thence- 
forth, &c.  if  the  lame  A.  B.  and  E:  then  his  Wife, 
and  7-  his  Son,  or  either  of  them  fhould  fo 
long  live,  rendring  (as  by  the.  Leafe)  as  by  the 
fame  Indenture,  amongft  other  Things,  more 
plainly  appears;  by  Virtue  of  which  Demife, 
the  aforefaid  R.  M.  on  the  Morrow  of  the  afore- 
faid Feaft,  &c.  next  after  the  Date  of  the  In- 
denture aforefaid,  into  the  Meffuage  aforefaid, 
,  with  the  Appurtenances,  entered  and  was  there- 
of poffefled  ;  and  being  fo  thereof  poflefled, 
the  fame  R.  Af.  afterwards,  to  wit,  on  the 
Day,e^c.  made  his  latt  Will  and  Teftament  in 
Writing;  and  by  the  fame  his  Laft  Will  did 
constitute  and  ordain  the  aforefaid  £.  Execu- 
trix 
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trix  of  his  Teftament  aforefaid  ;  and  afterwards, 
to  wit,  the  Day,  &c.  and  Year,  '&c.  at,  &c. 
died  of  the  Mefluage  aforefaid,  with  the  Ap- 
purtenances  fo  as   aforefaid    pofTefled ;    after 
whofe  Death  the  aforefaid  £.  the  Teftament 
aforefaid  proved  in  due  Form  of  Law,  and*  took 
upon  herfelf  the  Burthen'  of  the  Execution  of 
the  Teftament  aforefaid  ;*  and  as*  Executrix*  of 
the  Teftament  aforefaid,  into  the  Mefluage  a- 
forefaid,  with  thfe  Appurtenances,  enter* d  and 
was  thereof  po fretted,  by  Reafon  of  the  Execu- 
tion of  the  Teftament  aforefaid ;  and  being  fo 
thereof  poflefled,  the  fameE.  afterwards,  to  wit, 
(fuch  a  Day  and  Year)  at>&c.  took  to  Husband 
the  aforefaid  J.  IV*  by  Virtue  of  which  the  laid 
Jf.E.  in  Right  of  die  faid  £.,were,  and  yet 
are  of  the  MefTqage  aforefaid,  with  the  Appur- 
tenancejpofTefled,  by  reafon  of  the  Execution 
of  the  Teftament  aforefaid,  ,&c,  and  30/.  of 
the  Rent  aforefaid;  for  one  whole  Year  ending 
at  the  fleaft,  &c.  laft  paft,  after  the  Death  of 
the  aforefaid  R.  M.  to  the  faid  A.  B.  were  in 
^rrear,  and  yet  are  unpaid,  by  which  tbG  Ax;-» 
tion  hath  accrued,  &<;. 
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F  «  Writ  or  Suit  hi  ta^or  Equity  fey  Mar- 
riage  or  Death,  pending  the  Suit     jfcig? 

The  Wife  u  put  in  before  the  Husband,  it  a- 
feates  the  Writ  '  jn 

Jerie  Sole  Plaintiff,  depending  a  Bill  in  Chan- 
cery, takes  Husf>and,  it  abates  the  Writ:  how 
if  (he  \yere  Defendant  3  Ui  3  U 

^eptance* 

What  Tbings  the  Wife  may  make  good  aft« 
the  Death  of  her  Husband  by  Acceptance 

Acceptance,  of  a  Conditional  Eftate  for  *  Tor- 
ture, a  good  Bar  of  Dower*  iji 

Remitter  by  Acceptance  joi 

Acceptance  of  Rent  after  the  Husband's  Death, 
affirms  his  Feoffment  of  the  Wife's  Land-  248 

What  Acceptance  of  the  Husband  ihali  affirm  a 
voidable  Leafe  24- 

eeptance  pf  Ren|  *  Feofiment  affirmed  & 

3W« 


Wt»f  A€b,  C&arjges  or  Forfeitures^) f  the  Huff 
band  fliall  ch^ge  the  Wife  afw  his  Death 

Page  74, 75 

What  Afts  done  by  rhe  Barotram  Feme  (ha)}  be 
cbnftrued  as  Ad*  of  the  Wife;  or  not,  fo  as  to 
Bind  her  tftehbe  Death  of  *h*  Husband  7 J 

For  what  Afts  or  Torts  of  the^ife  the  Hui- 
hand  foal)  bejtoriifbed,  and  ecbmra  %        78 

Wfcat  Ads  done,  or  Contrafts  made  by  the  Wife, 
ibatl  bind  <freH«§band  •   274,  &c. 

Wkh  or  for  what  Ads  of  the  Wife  the  Husband 
frail  fc  chargeiHeor  not  2$9. 

•    ^  .... 

98fOtt0. 

What  Things  or  Anions  the  Wife  fhall  have  af- 
ter the  Death  of  the  Husband  d^. 

WKat  Adions  real,  what  Adions  perfonal  81,85 

Adions  brought  by  Baron  and  Feme  as  Execu- 
trix or  Adrainiftratrix  294 

ASions  which  the  Husband  may  have  for 
Wrongs  done  to  the  Wife  3 14^ 

Joinder  in  Adion.    Vide  Title  Jtinder* 

Pverfity  between  Adions  which  affirm  Proper-, 
ty,  and  which  difaffirm  Property  3 1£ 

Adions  brought  by  a  Feme  Covetrt  without  her 
Husband  354 

Chofe  in  Adion  6\>  2#$ 

actottttt. 

Account  alters  not  the  Adion  of  Indeli?  Af- 

fumffit  3  24 

Account  brought  againft  Baron  and  Feme    3  84 

1 1  *  %mu 
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"The    &JRLM?* 

'  amnf ttf ffratrfo.  ?ide  Cjtetttttf jp. 

J(  a  Feme  Covert  die  kneftate,  jti  what  Cafe| 
AdmUnftraripn  m*y  he  gwued  of  her  Goods 

Pag*  292 

What  Things,  tbe  Admjftifti*atri*  pf  the  Wife  (baft 
have,  and  not  the  Husband.  293 

W^ere  the  Husband  (hall  he  charged  wfth  the 
Wafte  of  the  .Wife  Admitfiftretrjx;  the  Man? 
tier  of  the  Proceedings  of  the  Sheriff  jn  fuch 
Cafe      .A"      ,.  .•  "&99 

Of  A&ion  brought  by  Baroa  and  Fem$  as  Exe- 
cutrix or  Admjrtiftratrix  305,  C&'C. 

Where  and  how  Adininiftrajion  belongs  to  the 
Husband  or  Wife  V08 

,  i  +  1 

1 

Anions  againft  an  Adulterer  J*» 

Adulterer  kill'd  in  the  A#  a  ^j 

%reement  2)tTaffeeement* 

What  Agreement  between  the  Hpsbagd  and 
Wife  (ball  ftan^good,  or  be  extinguifhed  by 
the  Marriage  53 

por  what  Things  during  the  Coverture  the  Wife 
fliall  be  charged  after  the  IJqath  of  the  Hu£ 
J>and,  by%  her  Agreement  or  DMagr^ement 

HI 

alteration* 

Alteration  of  th$  P^perty  of  Goods,  how  and 
by  what  A&  a6-a,  &c% 

appeal 


2fr  ~2fJ&;'£J& 

appeal. 

Appeal  brought  by  a  Woman  Page  jtfa 

None  buf  a  Wife  <fc  jf  «r*  {hall  have  an  Appeal 

ibid* 
Appeal  is  annexed  to  the  Widowhood  ;tfr 

It  mud  be  brought  within  the  Year  and  Day 

ilrid. 
Procefs  in  Appeal  ibid. 

Pleadings  or  Bars  in  Appeal  *  36a 

Trials  in  Appeal  36k 

Jn  what  Cafes  the  Husband  (ball  be  compelled 
to  appeac  and  put  in  Jfajl  for  bis  Wife,  or  to 
remain  in  Prjfon  39* 

3ffignmentt 

Affignnjent  of  Eftate,  and  Affignment  of  Coiv 

traft  \  '       124 

Aflignment  of  Dower  :  128 

Alignment  of  Rent  oyt  of  Land  pleaded  in 

Dower  134 

V^here  the  Hqsband  Ihall  be  Affignee  to  thp 

'  Wife  60 

9(Tent* 

f 

Wbat  is  a  good  Aflent  pr  Claim  as  Executrix 

and  pot  as  Legatee  "     "  29$ 

Affent  of  a  Feme  Covert  to  a  Legacy         239 

9ffet|fr 

Term  extinft  in  one  Relpeft,  yet  remain*  AJfets 
in  another  Refoeft  ^  266,26? 


•Mb. 

Xd  Affife  Ba.r«ip:aad;Femq  muft' jam  on  Diflfeifla 

of'the Wife's  Land   "     .*-■-•  ••>  f*a*ge  ^^6 

tompfit*    #&  A$on  on  tK  Cafe,  Tic 
;  Cfttta  and       .  -/-      3^  ^ 

Covenant  for  further  Affurance* "  '  $jcf 


*   » 


Whets,  the Wife  fhall  lofe  her  l>dwer  by  thij 

,,  Attainder  of  her  Husfcaod   .  .''"^''114,137 

5y  .Attainder  or  Outlawry  of  thej. Husband,  the 

Wife's  Term  is  a  Gift  in  La,w  471,  27$ 

Sttac&ranti?. 

*  **  » - 

Attachment  of  thelfu&and,  if  the  Wife  appear 
.  gtot  on  a  Subpawa  358 


,  attornment      * 

What  A&  of  the  Hushand  or  Wife  fhaH  amount 
to  ah  Attornment  51, 191,  213 

In  what  Cafes  made  %  a  Wife    '  .    39'$ 

Audita  Qpmlf  ajjainft  Baron  and  Feme      3  $5 

Irv  Avowry  for  Rent  Baron  and  Feme  muft  join 

-    :.  3a* 

Avowry  for  Rent  out  of  the  Wife's  Land,  in 

^  wbofe  Name  it  ought  to  be  192,  &c. 

Where  the  Husband  may  avow  folfc  videUkZWt* 


»*v> 


ne^rjfSLs: 


•  ■ 


Avemwnt  of  a  Life,  Tagt  4©a- 

Attanent  that  (he  is  a  Feme  Covert  °  .      405 
Mtrrfcge  avenfa  4,4 


*        * 


JJew  and  wherein'  the  Wife  ffltafl  be  ^ound  by 
fori  ff mhancTs  Snbaiifljoh  to:  an  Award  7 5 

^  <;'ii"^^^»^w^wfflr^!wr^wffT^ww^^wyi<wi  ■»■■  ■  ■■■» 

*  #  -  •  • 

R 

^aron  an*  .feme* 

WHAT  A&s  the  Husband  may  do  to  the 
Wife,  and  the  Wife  to  the  Husband. 
,   though  they  *re  o$f>  P$f  fort  ifrXaw  $ 

Who  jjiall  be  faid  to  be  Baron  and  Feme      3* 
V&at  Things  and  Anions  the  Wc  ftall  have' 
aitejr  the.  De^th  jpf  thq  Husband;   <Jr  01114 
?*r/<#:  '   —    ■  *  •       Soy&c.  Z6,  &'c. 

What  Things  the  Wife  m^y  make  good  after  the 
Death  of  the  Baron  9  $ 

Where  Baron  and  Feme  fhalf  take  b?  Intircties, 
-  <>r  by  Moieties  .  203 

Where  the  Wife3*  Gtztit  is  vojd  when  flie  joins 
with  her  Husband,  and  where  not  219 

How  a  Mao  may  execute  an  Eftate  to  his  Wife 

...  222 

for  what  Tomlof  the  Wife  be  lfcall  be  puniflied 

.  ;  '78 

What  amounts  to  a  Difpofuion  of  the  Wife  s 

Term  by  the  Husband,  fo  as  to  veft  the  In- 

'  fcefeft  &  hima  bis  Executors  or  Adminiftrator* 

262 
What 


What  Power  the  Husband  hath  over  the  Wife's 

Term.    Vide  Term.    What  Afts  of  the  Huf- 

band  fhall  bind  the  Wife  Pqge  76 

Where  the  Husband  (hail  be  punifhed  for  Torts 

done  by  the  Wife  289,  299 

Of  Anions  the  Husband  may  have  for  Wrongs 

done  to  the  Wife  ,  314,  &c. 

In  what  Aftions  the  Husband  (hall  be  charged 

after  the  .Death  of  the  Wife  388 

In  what  Cafes  the  Husband  (hall  be  compelled 

to  put  in  Bail  for  his  Wife  392 

In  mean  Procefs,  if  the  Wife  be  taken  before 

the  Husband,  (he  (ball  be  discharged ;  not  fo 

in  Cafe  of  Execution  395 

• 

> 
y/ho  {hall  be  faid  to  be  aJJaftard  or  nor  jS,  ij 
Baftard,  jn  \y|iat  Court  to  be  proved  f8 

SS- }  *^?^:tl^         lp 

Baftard  fey  tb$4  CopMOti  *#Vt  w4  Muiier  by 
the  CiviJ  Law  ;  20 

Baftard  by  the  Spiritual  I4W,  an*}  JUnker  by 
our  Law  .,  itet 

JJaftardy,  where  triable  *i 

Of  Baftard  £/£«*  and  Muligr  pmfyc  ig  €%fe  of 
Defcent     v  .^ 

How  Eftatc$  may  be  limited,  to  a  Baftar^  t>y  ? 

reputed  N^me,  or  not  25 

Who  only/  may  write  to  the  Btfbop  to  certify 

Baftardy  '22,  &c. 

Of  the  Bifhop  a  Certifi9atc  to  prove  Marriage 

43t&* 


Cafe- 


Thi  <TJ2L  & 


C 


care* 

.  A*  CT I O  N  S  on  the  Cafe  on  Ajfumpfits> &c. 

jLJL  Pag*  M*  &c 

A&ion  on  tbc  Cafe  for  fcandalous  Words  fpoketi 
againft  Baron  and  Feme  by  Baron  and  Fame, 
2nd  what  Judgment  muft  be  3  66  3  &c. 

Adion  on  the  Cafe  lies  not  againft  a  Feme  Co- 
vert for  negligent  keeping  of  Fire  382 

Feme  Covert  affijrming  herfelf  to  be  a  Feme  Sole 
to  entice  another  to  Marriage,  ASion  orrthe 
Cafe  lies  not  '  382 

Cafe  for  Battery  of  the  Wife.  337  to  341 

What  A&s,  Charges,  or  Forfeitures  of  the  HuP- 
band  (hall  bind  the  Wife  after  his  Death 

7°>7? 
How  the  Husband  may  charge  the  Land  of 

the  Wife  by  Reot,  Statute,  Judgment,  &ct 

70,  &c. 
Where  the  Baron  and  Feme  (hall  join  in  Chal- 
lenge 420 

C&attefef* 

Chattek  Real,  Mist,  Pcrfcnalj  and  what  Eftate 
*    the  Baron  gains  in  them  by  the  Intermarriage 

of  his  Wife  62,63 

Chofis  in  Aftion,  what  Eftates  the. Baron  gains 

in  them  by  his  Iriteimarrige  293 


Cottfe 


k 

CommflftonersL 

Cofamiflioners  taking  a  Fme  of  a  Feme  Covert, 
and  how  their  Irregularity  punithed   Page 

frrefcription  for  Common  **  jure  Uxaris    349 

Condufiw  Of  Pica*  380,42* 

» 

CottWtfotWU 

'  What  Conditions  in  Law  fhall  bind  tbt  Wifd  or 

not    -  $A 

Conditions  Subfequent  and  not  Precedent  25$ 

What  Contrasts  made  by  tb*  Wife  {hall  charge 

the  Husband,  or  not  274s  &c* 

CoppboUu 

Copyhold  fufpended  by  Intermarriage  with  the 
Tenant  52 

If  a  Surrender  is  a  Difcotmnuance  19^ 

What  Ads  of  the  Husband  (hall  deftroy  or  for- 
feit the  Cuftom  of  the  Wife's  Copyhold  fi- 
liate, or  the  Eftate  or  not  248 
Feme  Copyholder  who  had  a  Widow's  Eftate 
.    (hall  not- avoid  a'  Lertfc  Aiarie  by  her  Husband 

A  Woman  that  holds  durante  viduitate  by  Gu- 
ftom,  any  make  a  Leaft  before  Admittance 

Surrenders,  Grants  of  Copyhold  Eftate  by  Ba- 
ron and  Fejne,  and  the  Conftru&ion       251 
*  The 


5ft*    ¥  A  &L  E* 

^Tbe  -Wifei  to  join  with  thp  Husband  in  ther 
:  .Grants  of  Copyholds  :      §J>  #         iVtf**$z 

iCattwuurtv   ; 

«  « 

Covenant  Tor  further  A  flu  ranee  on  Kequeft  by 
S wo  Femes,  and  one  dies  before  Requeft  3*3 1 
Feme  Covert  by  Warraaty  ma  Finey«r  Concejfit 
is  bound  in  an  Aftion  of  Covenant  ij$ 

Covenant  where  to  be  brought  by  Baron  and 
'    feme.  325,  330 

Covenants  in  a  Deed  of  Separation  between  Ba- 
ron and  Feme,  and  for  allowing  yearly  Main* 
.    tenance ;  and  Pleadings '  257,  &c% 

Coff&  Vide  Damages* 

\ 

.Of  delivering.  Goods  to  a  Feme  Covert  not 

knowing  her  to  be  fo  28$ 

Coverture,  not  to  be  determined  by  Affidavit 

424 
Of  Pleading  Coverture  408,  409 

.  CourtcGc* 

Tenant  by  Courtefie  ju 

The  Nature  of  this  Eftate  ibiJL 

Of  what  Eftate  a  Man  {hall  be  Tenant  by  the 

Courtefie  tfr  not  ibid* 

If  one  (ball  be  Tenant  by  the  Courtefie  of  an 

Eftaxe  in  Sufpence  or  not  93 

In  what  Cafe  rhe  Husbahd  {hall  be  Tenant  by 
J    the  Courtefie  where  the  Wife's  Eftate  h  tle- 

feafible  by  Condition  95 

Four  Things  belong  to  the  Eftate  of  Tenant 

by  the  Courtefie  96 

■'  ■'»  What 


the    TJ  $  L  M. 

What  SeiGn  of  the  Wife  it  maft  be  that 
the  Husband  Tenant  by  the  Ccriirtefie    Pagi 

96. 

How  a  Man  fhall  be  Tenant  by  the  Courtefc 
in  refpeft  of  Iffue,  and  how  he  muft  plead 
the  hiving  bf  Iffue  g& 

Cuftoffls  of  Minors  a*  to  Wives,  Widows,  &a 

what  arc  good,  and  what  not  25 1,  252 

Coftom  of  London  as  to  Goods,  how  the  Wife 

may  difpofe  tff  theni  145,  e*Tc. 

Cuftoms  as  to  Lands  190,  219 

Rationabili  fane   bonorum,    according  to  the 

Cuftom  of  London  ^*45*  &a 

Cuftomofa  Feme  Sole  Merchant        355,  357 

Cut  in  vita  brought  by  a  Woman  359 


••* 


£)amaffe& 

DAmages  in  Dower  141 

Where   the  Husband  (ball  recover  Da* 
mages  Sole  .427>  4*8 

Judgment  that  the  Baron  and  Feme  fhall  reco- 
,    ver  Damages  ibid* 

£>«atfk 

JDeath   after  Verdift  and  before  the  Day   in 
Bank,  it  abates  the  Writ  311 

•-•  Debt. 

Debt  fufpended,  &c.  2$6,  298 

a  Wh«i« 


tte    r  At  L  ft  . 

Where  Debt  for  Rent  to  be  brought  by  Baron 

or  Feme,  or  both  Page  241,  <jTc« 

Of  Baron  and  Feme's  joining  in  Debt  on  Bond 

Debt  againft  Baron  and  Femt,  •  Ko#  to   be 

brought  377 

Where  Baron  and  Feme  (hall  join  in  Detinue 

35* 


t)f  Declarations  and  Pleadings  by  or  agaihft 

*  Baron  and  Feme,  vide  347,  348 

frecla rat iotis  ef  Ufes  i>n  3  Fine  1 84 

Declaration*  as  to  Wares  taken  ub  by  th&  Wife 

285 
Declarations  on  Qeltaftavit  againft  Baron  and 

Feme  Eyccutrii  351 

Debt  by  Baron  and  Fdmfe  on  Bond  made  to  the 

Wife  Jum  fola%  how  to  declare  t$$6 

Declaration '  id  Trefpafi  and  Battery  by  Baron 

_  and  Feme  ;  3J7 

Declaration  in  Aftion  againft  Baron  and  Feme 

for  fcandaloUs  Words    •  $66 

In  Declaration  he  faith  Baron  and  Feme  >  were 

feifed,  and  ftews  not  how  the  Eftate  began; 

ind  he  nefcd  not,  being  bijt  a  Conveyance  to 

an  A&ibn  on  the  Cafe.  t       .  464 

Prefcrtptiori  alledged  in  fiafbh  and  Feipe.    ibid. 
Averment  of  a  tif*  "      "Hid. 

Averment  that  (he  is  a  Feme  Covert     ,     495 

iDeem 

* 

What  {hail  be  fjid  to  be  the  Deed  of  the  Ba- 
ron and  Feme  2  if 
One  Deed  cannot  enure  from  one  by  way  of 
.  s,  Jntereft,  and  from  another  by  way  of  Eftop- 
pel  33* 


abercent* 

Iff  here  a  Defcent  caft  during  the  Coverture  (ball 
toll  the  Entry  erf  the  Wife,  and  where  not 

£noetam 

Where  and  to  what  purpofe  a  Feme  Covert 
{bail  be  faid  a  Dijjeffcrefs  without  her  proper 
Aft  of  Entry,  and  where  not  194  Vide  ^oo 

feme  Covert  cannot  make  a  Ditfeifin  to  the 
Uft  of  the  Husband  194 

Where  the  D*/jk/*  of  the  Wife  (haHbe  the  0c* 
fault  of  the  Husband  389 

Where  the  Wife  (hall  be  received  00  the  HuP 
bahd*s  J^efaulty  and  e contra  gpo 

DtTcotttfmumc^ 

What  Aft  of  the  Husband  was  a  DifcomiMaflce 
of  the  Wife's  Land  at  Commpn  taur        195 

Stat.  32  s;  8.  c.  28.  explained  3$  to  Disconti- 
nuance j  in  what  Cafes  the  Wife  may  enter 
after  the  Difcontinuanc^  Qf  the    Hwband 

DHfcontmuance,  what  196,  &c* 

Pifcontinuance  or  nq  fey  the  Agreement  of  the 

Wife  ipy 


&m$t 


i-  tf. 


2%e    TAt  L  Bl 

S>ft)OK& 

Thfe  Nature  of  it,  and  what  are  good  CaulH  of 
f  Divorce  Pap  +zp 

The  feveral  Kinds  of  Divorce  43  d 

What  Divqrtes  declare  the  Marriage  void  at 
initio  .    431 

Of  the  Divorces  canfa  Pr<uQ*trattus,  Frigidi- 
tatis}  djfinitatis,  Saviti#,  which  diflblve  the 
Marriage*  vinculo  ibid. 

The  Confequence  of  a  Divorce  a  Men/a  & 
Thoro  43} 

Divorce  pleaded  415 

JBy  Divorce  cavfa  Pratontra&us  the  firft  Baron 
and  Feme  are  compleat  Baroit  and  Feme 
without  other  Solemnity  430,  431 ' 

If  the  Parties  divorced  canfa  mpvuiuia  inter- 
marry others,  and  have  Iflfoe*  whether  the 
,    IflTqe  are  Baftards  43a,  434 

What's  a  good  Ground  to  foe  a  Divorcp  caufa 
..  Switia  435 

What  Afts  done  by  the  Husband  (hall  ftand 
good  notwithitandifig  the  Divorce         ibid. 

Si  Suits  or  Adions  after  Divorce  437 

here  and  in  what  Cafes  notwithftanding  a  Di^ 
force*   the  Wife  ihall  be  endowed  or  not 

4J7 
What  Divorce  fhall  baftardize  the  ZOue  or  not 

4*« 

"the  Natilre  of  it  101" 

Salifications  of  the  Wife  to  enable  her  to 
Dower  **»4» 

Kk  %  or 


Of  the  Endowment  of  a  Wife  de  faBo  and  it 

jure  v  Page  iol 

AWhat  Seifin  the  Husband  muft  have  to  make  the 

Wife  double,  ibj,  i€»4 

'Of  what  Seifin  of  the  Husband  the!  Wife  flail 

be  endowed  ibid* 

How  (he  fhall  be  endowed  of  an  intire  Inheri- 
tance x  104,  \o6 
How  (he  (ball  be  endowed  of  Improved  Land* 

108 
Of  what  Eftate  the  Wife  fhall  riot  be  endowed 

idj 
How  fhe  (hall  be  endowed  of  Lands  in  Mort 

gage  110,111 

For  and  in  refpeft  of  what  Difability  a  Wonttfl 

(ball  not  be  endowed  *      114,  137 

Where  the  Wife  (hall  lofe  her  Dower  by  the 

Attainder  of  her  Husband,  or  not  ibil 

What  Ads  of  the  Wife  fhall  bar  her  of  ha 

Dower  113 

What  Perfonsmay  alBgn  Dower,  or  not  120, ii\ 
What  Alignment  of  Dower  againft  Common 

Right  nj 

What  Things  may  be  affigned  in  lieu  of  Dowa 

> 
/Endowment  by  Meets  and  Bounds  ibil 

Aflignment  of  Dower  how  to  be  made      12I 

7he  Writ  and  Declaration  in    Dower  aw 

Pleadings  jj2,  ij< 

What  Pleas  are  good  or  not  in  Bar  of  Dowe 

U3 
What  Divorce  is  a,good  Bar  of  Dower       4}; 

Judgment  and  Execution  in  Dower     135,  14 

•  * 

/  1 

•  >     «■ 

DtfwffaWt 


the    TJ2LE;  i 

E)etaffaWt* 

Baron  and  Feme  committed  to  the  Fleet  op  IV- 

*.  vaftavtt    i  Page,  300 

The  Husband  charged  with  a  Devaflavit  of  the 

Wife,  tho*  rip  Aflets  pome  to  hi*  Hands  301; 

Ijevaftavtt  returned  again  ft  Baron  and  Fen\e, 

the  Feme  dies,  the  Husband  (hall  be  charged 

30* 


11     .       .  i 


ejeffment* 

LEafc  of  Eje&ment  by  Baron  and  Feme 
*3o 

.'  *      *  '  * 

eiefffom 

Where  it  is  at  the  Ele&ion  of  the  Husband  to 
join  the  Wife  with  him  in  A&ions   312,  326 

pledion  as  to  the  Woman's  taking  by  Jointure* 
or  Dower  165,  175 

Elopement*        w*  «7 
emblements?* 

Where  the  Wifeihall  have  the  Emblements,  and 
where  the  Husband  24;,  146, 


1  , 


Where  Baron  arid  Feme  ftall  join  in  a  Writ  of 
JE^ror  or  not  J  5  * 

$k  3  Husband 


1 

<tt»   TJ  2  t  -Mi  ! 

Husband  cannot  affign  Error  without  the  Wife 
to  reverfe  QgtUwry  aplnflnfbcm    Page  35} 

Error  may  be  ailigned  that  (he  was  a  Feme  Co- 
vert at  the  time  of  the  Appearances  tfcoogfe 
&e  appeared  and  pleaded  as  a  Feme  fole 

4*f 
Writ  of  Error  brought  by  all  for  the  Coverture 

of one  42^ 

Cfcape* 

Where  Baron  and  Feme  (halt  join  in  Efcape  or 

not  34$ 

pebt  on  Efcape  agajnft  Qaron  and  Feme  3785 

The  Efcape  of  the  Husband  is  the  Efcape  of  the 
Wife  tint. 

Baron  and  Feme  in  Execution  and  the  Wife 
efcapes,  whether  the  Aftion  lies  againft  the 
Sheriff  qi6 

£fp0Ufoi0* 

fcfpaufal*  wh|t  4 

CttOppeL  Vide  H% 

$f  here  the  Sheriff  (hall  take  Advantage  of  an 
Jiftoppel  417 

*         ■  t 

$y  Evidence  of  the  Wife  fte  and  her  Husband 

were  discharged  of  a  Judgment  420 

ftysbapd  admitted  to  be  a  witnefs,  and  where 

m  4»* 


"the    TJ  2  L  £: 

Cjcamfoatfotn 

» 

Of  a  Feme  on  a  Pine  levied  Pagv  it* 

ejrefcitftra* 

Judgment  and  Execution  In  Dower  1 3  y,  144 
Baron  and  Feme,  obtain  Judgment  in  Debt  in 
the  Right  of  his  Wife  the  Wife  diet,  yet  the 
Rwsband  (ball  have  Execution  on  this  lodg- 
ment, ami  not  the  Adminifhartor  of  the  Wife, 
&.  423 

Jfr  what  Cafes  a  Feme  Covert  may  be  taken 
k*  Execution*  or  not  42  j,  424 

€xttutoh  vide  aumfoffiratoj* 

How  a  Feme  Covert  may  make  an  Executor 

and  how  {be  may  bt  madfc  an  Egecutrix  %g% 
K  a  Feme  Coven  dies  inteftat  ey  in  what  Gafea 

Admitiiftration  (hall  be  grafted  of  her  Goods 

Hid 
What  Things  the  Administratrix  of  the  Wife 

(ball  halve,  and  not  the1  Husband  295! 

Debt  recovered  by  Baron  and  Feme  Extcotrix, 

and  they  have  Judgmentr  the  Feme  41%  the  > 

Baron  (hall  not  have  Execution  294 

Feme  Legatee  and  Executrix  29$ 

What  Things  Feme  Covert  Executrix  may  do 
*  without  her  Husbatid  i*w& 

Obligee  makes  the  Wife  of  one  of  the  Obligors 

Executrix,  Quidoperatur  296 

Obligor  makes  the  Executri*  of  the  Obligee  his 

Executrix,  Quidoperatur  ibid. 

feme  Executrix  of  the  Debtee  takes  the  Debtor 

tQ  Husband,  Quid  operatur  Hid. 

K  k  4  Feme 


•  f 


\ 


feme  Executrix  takes  the  Debtor  to  Husbapd, 

Quid  operatur  Page  ip6 

Feme  Obligee  takes  the  Obligor  to  Husband  297 

Executrix  made  clivqr* Bonds  to  the  Creditors  0$ 

the  Teftator,  and  then  marries,  the  Husband 

may  releafe  to  jhp  Vdue  of  the  Teftator's 

Goods  ibid. 

Where  the  Husband  (hall  be  charged  with  the 

Wafte  of  the  Wife  Administratrix,  vide  De- 

vaflavit 

Debt  on  Bond  by  Baton  and  Feme  Executrix, 

:.  and  .they  have  Judgment,  .Feme  dies,  the. 

Husband  lhall  not  have  Execution,  and  why 

j^&iops  brought  by  Baron  and  Feme  as  Execu- 
tor or  Adminiftrator  305 

« 

Ctfingufftmeht* 

t         *  .  .  . .  •  • 

Extinguifiiment  0/  Debts  ~        %$6 

Agreements  between  Baroq  and  Feme  extiok 
.  guifh'd  by  Marriage  53*298 

Where  and  by  what  means  a  Term  is  extin- 

guiftaWc  '      .  59,  36a 

Diverfities  between  a  Feoffment  and  Bargain 
".  and  Safe  aa  to  the  Extinguiflraient  of  tbet 

Tejrm  of  the  Wife  2^7 

€Ktttlt8. 

*  % 

.    »       ■     .  1 

'  •  •  «  M     •    .  • 

^x  tents  of  the  Wife'*  Term    .  %6i,  joy 


Cjccljanfffc 


&be    7\J  &L  B; 

-    #*    ■ 

ertfjanije* , 

Of  the  Husband's  Exchange  of  the  Land  of  the 
.  Wife,  and  what  (ball  be  a  good  Confirmation 
■  of  it  by  the  Wife,  &c.  Page  177,  221,  22* 
In  Dotirer  145,  ij£ 


F. 


TH  E  Nature  of  Coverture  7 

In  what  Cafes^F erne  Covert  and  Infant 

differ  8 

In  yrbat  Cafe  the  Child  may  choofe  bis  own 

Father  16 

Privileges  of  a  F^me Covert  28 

V/hat  Privilege  the  Wife  (hall  have  by  Reafon 

.  of  her  Husband's  Privilege  in  A&kms         3  jl 

What  tbe  Husband  gains  of  the.  Wife's  Fee* 

frnple  by  the  Intermarriage  61 

Formedonin  Reverter  hy  Baron  and  Feme  925 

JFoifeitttre* 

What  A£ts,  Charges  or  Forfeitures  of  the  Hut 
band  (hall  bind  the  Wife  after   his  Death, 

Vide  Cljatge  70 

What' Ad  of  the  Husband  amounts  to  a  Forfei- 
ture of  the  Wife's  Land  7? 

What  Afts  of  the  Husband  amount  to  a  Forfei- 
ture of  the  Wife's  Copyhold  Eftate  248!  249 

Of 


Of  a  Feme  Col*  Merchant  Page  J  $  y ,  ?  5  tf 

Where  a  Feme  Covert  m*T  fa*  fole  37* 

Of  a  Feme  Covert's  being  a  Purchafer,  and  how 
-  it  (ball  be  gfcoif  11* 

rtotfmont  by  the  Husband  b*  die  WtfeV  Und 

217 

EdDflforent  of  (he  Husband  destroys  »  Coati** 

gent  Ufe  ihid. 

fine* 

The  Reafon  why  a  Feme  Covert  is  feobnd  by 

her  Fine  1 70 

Of  a  Fine  levied  by  a  Feme  Covert  as  Feme: 

Sole  171 

The  Operation  of  $  Fine  by  Baron  and  Fette 

172 
Star.  32//  8.  cap.  2$.  explained  17 J 

Feme  by  Fine  bargherftlf  of  a  Pati&bilky      *  74* 
Where  a  Fine  enures  as  a  Releafe  *fef</, 

Feme  Cover*  by  a  Warranty  to  a  PJne  fat  €«**' 
«$fc  is  botmtf  in  an  A&ioaof  Covenant  179 
Fine  by  the  Wife  docks  a  Truft  tjj 

Bapon  and  Feme  levy  a  Fine,  the  Feme  being 
within  Age,  the  whoJe  Fine  flwll  be  revert*]* 
aad  not  qumdt  uxarem  only  ibid* 

Entry  of  the  King's  Silver  179 

Of  Commiffioners  taking  a  Fine  of  a  Feme  Co- 
vert 181 
Wbwe  a  Feme  Cover*  (ball  be  examufed*  09 
not                                                        18a 
When  and  where  a  Feme  Covert  (hall  be  bar- 
red by  Fine  and  Nonclatm  l-gjf 
Declaration  of  Ufes  or  a  Fine                     j  84 
Where  Barer*  and  Feme  fhall  join  in  a  fotcibbi 
Entry             ....                 .jj» 

$uat< 


F 


(EuatfJfem 

Erne  Covert  Infant  levied  a  Fine,  in  Errot 

the  Court  wi)I  not  permit  the  Husband  to 

diftvow  ?  Guardian  Page  1 7$ 

Whew  and  in  what  Cafes  the  Wife's  Grant,  if 
Ihe  join  with  her  Husband,  fl>all  be  void  or 
not  218,  219 

OfChriftian  Naqiei  of  Men  and  Women  in 
Grants  123 

JJy  Grapt  of  0&»*4  Aim  £•  catflEay  what  paf- 
fi?th  jo* 


w 


.x> 


3nMaraent*t 

AG*taft  Baron  and  Fenie  3 1  5 ,  &c 

Of  Perjury  45 1 

3tttf0jmatf0tt^  *c. 

Againft  a  Feme  Covert  for  felling  Flefh       ibid. 

Of  Recufances  385,  &c. 

Where  and  in  what  Cafes  Wives  are  indi&able 

Without  their  Husbands  3*S>38? 

3nfant 

Wherein  Infant  and  Fern?  Covert  differ  S 

Tphe  cxa&  Time  for  the  Birth  of  an  infant     1 » 
Where  the~Cbild  may  chufe  his  Father  1 6 

Tf be  Court  is,  to  judge  of  the  Infancy  of  a  Feme 
Covert,  and  not  the  Jury  1 70,  &c. 

Soft* 


The    fJBLE.. 

3|oftttute& 

The  Nature  and  Rtafon  of  them  '        Page  ijo 

Whar  Eftates  or  Jointures  whhjiv  the *Statv *J 

//.  8.  cap,  10.  or  not  ,  iji 

*  What  is  a  good  Jointure  within  the.Sut.  U;# 

7.  cap.  10.  155 

What  is  a  good  Confideration  within  that  Stat. 

What  Agreement  or  Waver  a  Wdman  m^y  make 
as  to  her  jointure  itff,  &c 

Pleadings  as  to  Jointure  *    i68>  #c. 

Where  Paron  and  Feme  fliatl  be  Joint-Tenants, 
or  take  by  Moieties  or  Intierties       209,  &c. 

Wh^t  amounts  to  a  Severance  of  the  Jointure 

ikii.  #114 

lotntiet  fit  aafom 

Where  and  in  what  Aftion  Baron  and  Feme 
lhail  join,  or  r*6t  3 1 8,  3  J5>  J4° 

S^t  out  in  (bur  or  five  Rul?s         fad.  apd  391 

In  what  Cafes  the  Husband  only  fhajl  \\*ve  the 
Aftion  319,  &c.  Viie  341 

Where  they  are  10  join,  ox  b&  joined  in  Ca(e  for 
Words  .  3dtf,  3^ 

3IuHffmcnt> 

In  Trover  374 

In  Debt  377 

In  Dower  141, 144 

Judgment  in  Cafe  for  fcandatous  Words  brought 
by  Baron  and  Feme  •  370*  tjc 

Judgment  in  Trefpafs  againft  Baron  and  Feme, 

qitod  capiantury  where  good  or  not        '37?- 

By 


the  <r A%  l  n. 

By  Evidence  of  the  Wife  (be  and  her  Husband 
were  difcharged  of  a  Judgment        Page  410 

Where  Judgment  again*  Baron  and  Feme  ihall 
bind  the  Husband  furviving,  or  not         42  a 

Where  the  Husband  {hall  be  charged  with  a 
Devaftaviu  and  fo  (hall  the  Wife  if  foe  Sur- 
vive „        ibii\ 

Debt  on  Bond  againft  Baron  and  Feme,  and 
Judgment ;  the  Wife  dies,  yet  the  Husband 
{ball  be  Charged  4*  J 

If  a  Feme  die  after  a  Verdia,  fio  Judgment  can 
be- given  againlt  the'  Husband  •  4*4 

In  A&ion  againft  Baron  and  Feme,  where  Judg- 

.     ment  ihall  be  quod  cafiantur  4*5 

Where  Baron  and  Feme  muft  be  both  in  mje- 

ricordia  4lC 


an— 


L. 


Urate,  videfcernn 

LEafe  by  the  Husband  of  the  Wife's  Lirid, 
and  how  and  wherein  it  fliall  bind  the 

Wife,  or  not  "* 

Wherein  a  Leafe  enures  by  way  of  Interett,  and 

not  by  way  of  Eftoppcl  "5 

Of  Leafe  for  Lives  made  by  Baron  and  hwi, 

and  what  ffaall  be  a  good  Leafe  warranted  by 

Stat.  3  2  H  8.  «,/>.  28.  and  the  Qualification! 

.     of  fuch  Leafes  to  bring  them  within  the  Sta- 

225 

WhaAcceptance  Of  the  Husband  ftall  affirm  a 
voidable  Leafe  p»* 


ftotifoe*  and  Powers  to  make  Leafis.    fhtk 

Ixafe  of  Eje&tneht  by  Baron  and  Feme  Pdge  230 

Leafes  for  Years  made  to  Baron  and  Feme      231 

JDiverfity  Between  a  Leafe  for  Life,  and  a  Leafe 
for  Year*  made  to  a  Feme  Covert  ibid. 

When  the  Husband  /hall  be  Affigrtee  to  the 

*     Wife     .  ibii. 

When  an  Eftate  made  to  a  Fem^  CoVeh  de  mvO 
{ball  veft;  and  \trhdn  a  new  Leafe  made  to  a 
Feme  who  was  Leffte  before  Hid. 

teafe  fof  Life  made  to  Baron  and  Feme     ibid. 

leafe  to  Baron  and  Feme  fof  their  Lives,  tbg 
Remainder  to  the  Survivor  of  them  for  Years, 
the  Husband  grants  over  the  Term  for  Year** 
and  dies,  the  Wife  (hall  have  it,  as  if  the  Re- 
mainder had  been  fo  the  lExecutor*  of  the 
Survivor  23  % 

How  if  the  Remainder  had  been  t6  the  rfeirs  of 
the  Survivor  ibiJU 

Leafe  for  Life  made  by  Baron  and  Feme     ibid* 


4    Vide  **i 


tKverfity  wher*  Livery  is  made  by  the  Lefibr 
in  Perfon*  and  where  by  Letter  of  Attorney' 

Livery  within  the  View  not  revoked  by  Matf- 
r*ag*  jo,  J 1 

A  Legacy  to  the  Feme  releafed  by  the  Husband 

<*9>  7°>  7* 
Of  a  Feme  Covert's  Affeat  to  a  Legacy       ajp 

What 


The   TJ&  L  & 

Whit  is  a  good  Aflent  or  Claim  a$  E«ecutri£ 
or  as  Legatee  Page  %$% 


III  i     '*mMm**im. 


11 

WHEN  the  •  Solemnization  of  Marriage 
ki  the  Church  began  3 

Marriage  out  of  the  Canonical  Hours,  and  in  a 
Publkk  Houfe  late  at  Night ;  good  if  done 
by  one  in  Orders  ibid. 

libel  for  marrying  without  Licenfe  N  ibid* 

Of  Change  of  Name  by  Marriage  £ 

Time  of  Agreement  or  EHfagreement  to  the  Mar* 
riage,  when  they  marry  infra  annos  nubiks  3  3 

What  Marriages  are  within  the  Levitkal  De- 
grees, or  not  3  5,  &c. 

Whether  if  Marriage  be  Within  the  Leviticaf 
Degrees,  or  not,  be  determinable  at  Law,  of 
not  39 

ptawfity  between  a  Marriage  in  Right  and  * 
Marriage  in  Pofleffion,  or  de  fa&Q*  and  the 
Confequence  thereof  in  Pleading  ibid. 

What  Alterations  are  made  by  the  Intermar- 
riage, at  to  Name,  as  to  Alteration  of  Eftates, 
as  to  Leafe  or  Leafes,  A&ioni    Vide  Tit.  $C* 

tfotl*  4* 

Where  and  in  what  Cafes  Marriage  (hall  amount 

to  a  Countermand,  Revocation,  Releafe,  Su£ 

penfion,  or  Eatinguifliment.   $q,  ji,  5a,  53, 

54>5* 
ft  Of 


7%e    7*J$  L  E. 

6f  Livery,  of  Attornment,  of  a  Will,  of  an 
Exchange,  ot  of  Arbitrament,  or  Copyhold 

Page  51,51 

#ow  a  Woman  (hall  be  endowed  in  Law  of 
Lands  mortgaged  1 10, 1 1  r 

Whit  Conditions  in  Mortgages  (hall  furvtfe  to 
the  Huiband,  or  not  263 

If  the  Mortgage  of  the  Wife's  Term  does  amount 
to  a  Difpoution  in  Law  254,  265 

Of  a  Feme  fole  Merchant  3  54>  3  5  5*  3  56 

Endowment  fey  jiieets  and  Bounds       1 06,  1 26 

Suit  agairrft  a  Worfian  for  exercifing  the  Trade 
of  Midwife  ic* 

Where  the  Baron  and  Feme  (hill  take  by  Moie- 
ties, and  where  by  Iritjertjes.  Vide  Jointure. 


_^_^S^_    A-..1      '     »  ■     '"         *■    '•  "       o 


o 


Ni 


F  €hrift»h  Names  of  Men  and  Women  in 
Grants  £2« 


0. 


BY  the  Outlawry,  &t.  of  the  Husfcahdj  the 
Wife's  Term  is  a  Gift  in  taw       267, 270 


"The    TJBLE* 

By  Outlawry  the  Husband  forfeits  nothing  of 
the  Goods  which  the  Wife  had  as  Executrix 

Page  304 

Latitat  againft  J.  S.  and  his  Wife!  the  Wife  was 
arretted,  but  the  Husband  could  not  be  taken; 
nothing  can  be  done  in  this  Cafe,  without 
Bail  be  put  in  by  the  Husband,  and  the  Wife 
was  difcharged,  but  the  Remedy  is  by  Out- 
lawry 393 

Butfome  fay  foe  (hall  lie  in  Prifon  till  the  Huf- 
band  appear  for  her  ibid. 

In  Procefs  of  Outlawry  Bail  refufed  for  the  Con- 
tempt of  the  Wife.  #    397 

Procefs  againft  them  till  Exigent,  no  Superfitdeat 
{hall  be  received  for  the  Husband  without  the 
Wife  398 

Exceptions  to  avoid  an  Outlawry  of  Baron  and 
Feme  399 

She  may  not  plead  to  Outlawry  without  her 
Husband  460 

Outlawry  pleaded  416 


P. 


PArtus  fequitur  tfentrem;  where  the  Rule 
holds  not  .21 

Paraphernalia^  what  79*  80 

Baron  and  Feme  convift  of  Perjury  45* 


li  pica* 


the    7JKLE. 

gleaning* 


How  »  Man  muft  plead  the  having  of  I  flue  to 
tntfttte  him  to  he  Tenant  by  the  Courtefy 

Page  98, 99 
Pleading*  in  Dower  1 3  3  >  &£• 

Pltftdiqg*  as  ta  Jointures  168,  169 

Plea  in  Abatement  by  Marriage  or  Death  408 
Where  Nau  eft  faftum  may  be  pleaded  to  a 
.   Bpnd  334,  409 

Pleading*  in  Appeal  362,  363 

Jkc  Wife  caonot  plead  by  herfelf  380 

Wherp  the  Wif?  feall  plead  and  have  the  fame 
Advantage  in  Pleading,  as  if  (be  were  a  Feme 
fole  407 

Of.  the  Wife's  Pleading  without  the  Husband 

ibid. 

Of  pleading  Coverture  408 

Of  the  Plea  of  fola  &  innupta  ibid. 

Why  Feme  Covert  may  plead  Noneft  fa£lum> 
and  fo  cannot  an  Infant  409 

Conclufion  of  Pleas  ,410 

Modo  &  forma,  the  EfFeft  of  it  in  Pleading 

Plea  byEftoppel  411 

Nil  detinet  pleaded  to  A&ion  for  Arrears  of 

Rent  4x4 

Marriage  averred  ibid. 

Releafe  pleaded  in  JJfumpfit  41? 

Divorce  pleaded  415  and  438 

Outlawry  pleaded  4 1 6 
Where  the  Parol  (hall  demur  for  the  Nonage  of 

the  Wife,  or  not  417 

Pleading  in  Divorce  438 

Polygamy,  Cafes  thereof  441,  442 

■'■.-_  POUT* 


Tie    TJBL  E. 


IpOfllblltttC^ 

Poffibilides  not  veiled  in  the  Husband  by  Inter- 
marriage Page  265 

Precontract,  the  Effed  of  it  in  the  Civil  Law  41 

» 

Prefcription  for  common  /#  j#r*  uxor*;       .3  jo 
Prefcription  alledged  in  Baron  and  Fern?     403 

Privileges  of  a  Feme  Covert  29 

Privileges  in  Suits  31 

Husband  may  not  have  Privilege  as  Attorney, 

when  Aftion  is  brought  againft  him  and  his 

Wife  19*,  397 

property* 

Diverfity  between  Property  in  perfonal  Goods, 
and  a  bare  Poffeffioo  *3>  64 

|+>2atlifO€0  and  Powers  to  make  Leafes   2279 

230 

P gO&ftfttOtt  not  to  truft  his  Wife,  the  Force 
of  it  274 


Li  %  CUtare 


t  > 


the    TJS  L  & 


Q» 


W 


HUiate  Jmpcott  vi<fc     <si 

Hether  Baron  and  Feme  fball  join  (here- 
in '    Page  365 

•"  CUteem 


How  fhe  is  an  exempt  Perfon  from  the  King    26 

Queen  Confort  or  Queen  Dowager  in  Cafe  of 
Treafon,  how  to  be  tried  27 

The  Penalty  for  any  to  marry  the  Queen  Dow- 
ager without  the  King's  Licenfe  *8 

Privilege  of.  the  Queen's  Tenants  ibid. 


R. 
Rationabili  parte  bonorum.  Vide  £2Jttt£* 

Eecouerp  Common,  185,187 

W Hether  a  Feme  Covert  to  be  examined 
in  a  Recovery  j  87 

The  Baron  only  is  vouched,  Quid  operator.  188 
How  a  Feme  Covert  may  be  Tenant  to  a  Pra- 
"P*  1 8p 

Baron  and  Feme  fufier  a  Recovery  as  Vouchees, 
it  is  'a  Forfeiture  i  $9 


The 


The    fJSL  E. 

The  Wife  within  Age  in  a  Common  Recovery,' 
how  to  appear  Page  ipo 

Recovery  by  Default  ibid. 

Cuftom  of  London  as  to  Recoveries  ibid. 

Where  a  Recovery  binds  not  the  Wife's  Moiety 

212 

Eecufanqv 

Information  of  Recufancy  againft  Baron  and 
Feme  385,387 

Keleafe* 

What  Things  the  Husband  may  releafe  or  dif- 

charge*  or  not  *68 

Releafe  pleaded,  in  Affumffit  41 5 

Promife  cannot  be  releafed  till  it  come  in  Effe 

ibid. 
Releafe  of  the  Husband  of  the  Wife's  Right 

214,  220 

Releafe  of  Money  to  be  paid  after  the  Wife's 

Deceafe,  not  good  221 


Remittee* 


«v 


The  Nature  and  Reafon  of  Remitter  20 1 

What  Aft  (ball  make  a  Remitter  to  the  Wife 

202 
Remitter  wrought  by  a  voidable  Eftate  203 
Remitter  to  Baron  and  Feme  maugre  the  Huf- 

band  ibid. 

Remainder  expe&ant  on  Eftate  for  Life  work** 

cth  no  Remitter  304 

L  1  3  Remain- 


l%e    T  AS  L  E. 

Remainders  remitted    ■  Page  204, 

Remitter. by  Acceptance  105 

Where  the  Wife  being  remitted  during  tbe  C«v- 

rerture,  may  after  the  Death  of  her  Husband 

wave  her  Remitter,  and  where  not      ibii. 
Where  the  Feme  fhall  be  in  her  Remitter  nolens 

volens  ioG 

No  Difagreement  of  the  Hwsband   (hall  devett 

the  Remitter  207 

• 

Kent* 

Rent  not  to  be  referved  to  a  Stranger         241 
The  Husband  grants  a  Rent  out  of  the  Wife's 
:  Term,  apd  dies;  if  the  Wife  fbatl  hold  it  dis- 
charged, and  why  243,  243 
What  Arrears  of  Rent  the  Stat.  51  H.  8.  c.  37. 
give)  (be  Husband  Power  to  receive        243 
Feme  Covert  receives  the  Rents,  the  Terrete- 
n^ts:not  having  Node*  of  the  Coverture ; 
i  they  muft  be  paid  again  to  the  Husband  ibid. 
W.h«*  life  Huabattd-flBrll  be  charged  with  the 
Arrears  of  the  Rent  244,  3  78 
Avowry  for  Rent  out  of  the  Wife's  Land,  how 
$     to  be  brought  ibid. 
Where  the  Executdr  of  th6  Husband  fhall  have 
the  Rent,  and  not  the  Wife  ibid. 
Debt  for  Rent  ag^iqfi}  Baron-  and  Feme       ibid. 
In  Replevin,   if  the  Husband  m»y  avow  fole 
,  for  the  Rent                                  3*8,  351 

VHiat  is  not  a  reafbnable  Requeft  to  levy  a 
Fine  180 

Ee&etpt* 


the    fj&LE* 

&eftt$t 

Where  the  Wife  (ball  be  received  upon  th*  Hat- 
band's Default,  and  econtra  Page  390 
Refcous  by  Baron  ind  Feme  jjfr 


—    *  *    • . 


s. 

SEifin  in  Deed  and  La\y  94 

What  SeiCn  of  the  Wife  it  rouft  be  which 
makes  the  Husband  Tenant  to  the  Cqyttcfie 

.  ibid. 

In  what  Cafes  a  Man  fcall  be  Tenant  by  the 

Courtefie  of  a  Seifin  in  La  to  ibid. 

■ 

Separate  Maintenance* 

■ 

Of  feparate  Maintenance  and  Difpofition  of 
the  Wife  ■  -.    254 

Separate  Maintenance  on  a  Provijo,  and  the 
Pleadings  25$ 

Money  faved  by  the  Wife  out  of  her  feparate 
Maintenance)  is  to  be  difpofed  of  by  her  257 

m  « 

Reparations 

Covenants  in  a  Deid  6f  Sep&fatioh  b&wrtfc 
Baron  and  Feme,  and  for  Allowance  of  ydar- 
ly  Maintenance  and  Pfcftdings  thereon  257, 

l  1  4        statute* 


He  fJSLE. 


S&tatute. 

Stat.  Gloucefi.  cap.  5.  -    Page  384 

Stat.  ,27  H.  8.  Of  Jointures,  explained  151,  152 

Stat.  32  H.  8.  28.  explained        195,  ip6,  226 

Stat.  13  £/.  c.  2.  explained  218 

Stat.  39  El.  c.  8.  Concerning  Rape  447   1 

Stat.  5  El.  c.  9.   For  Non- appearing  ad  lefiifi- 

candum  440 

Stat.  3  *£•  4  W.  &  M.  c.  p.    Women  allowed 

Clergy  317 

Stat.  1  Jac.  c.  11.  Of  Stealing  Women      443 

Where  the  Husband  muft  be  joined  with  the 

Wife  in  Offences  againft  a  Statute- Law,  and 

where  not  387 

AH  Statutes  which  provide  for  an  aftuaK Wrong, 

a  Feme  Covert    ftall  be  intended  within 

them  45 1 

fibpolfotfoiu 

Prohibition  againft  a  Spoliation  302 

Suits   againft  Baron  and  Feme  in    Chancery 

<po,  &c. 

g&urreu&er*  vide  eopp&ottu 

Surrender,  what  220 

Surrender  by  the  Husband  of  the  Wife's  Land, 

how  it  operates  Hid. 

What  fhall  amount  to  a  Surrender  ibid* 


T. 


the    TJELE; 


T. 


Cetm.   videieafe* 

i 

WHat  Power  the  Husband  hath  over  the 
Wife's  Term  Page  26% 

What  amounts  to  a  Difpofition  of  the  Wife's 

Term  by  the  Husband,  fo  as  to  veft  it  in  his 

Executors  and  Adminiftrators  262,  26} 

Term  in  Intereft  though  not  in  Poffeflion  26$ 
Where  the  Wife's  Term  vefts  in  the  Husband 

by  Payment  of  Debts  271 

What  (hall  amount  to  a  Forfeiture  of  the  Wife's 

Term,  or  not  267,  270,  27} 

Cruff*  "    . 

What  Trufts  of  the  Wife  the  Husband   IhaU 

difpofe  or  not  268 

Fine  by  the  Wife  docks  a  Truft  27^ 

The  Husband  cannot  grant  or  charge  the  Term 

of  the  Wife  in  Trufi  269 

The  Husband  cannot  forfeit  the  Wife's  Term 

in  Truft  for  Outlawry  or  Felony  273 

Annuities  pqrehafed  in  Truft  for  the  Wife,  yet 

the  Arrears  decreed  to  the  Husband         272 


Traverfe,  where  not  allowable  416 

• » 

CrcQtafc 


The    TJBL& 


Crefparg* 

Where  in  Trefpafs  of  Battery  the  Baron  and 
Feme  {hall  join,  or  not;  and  the  Declaration 

.  how  to  be  in  fuch  Cafe  Page  337 

Of  Trefpafs  done  to  the  Eftate  and  Freehold  of 
the  Wife;  how  they  (hall  join  in  Adion  341 

Trefpafs  brought  by  Baron  aqd  Feme  338 

nmtu 

# 
Trover  by  Husband  of  the  Wife's  Goods,   &c. 

3 1 P,  320 
Trover  again  ft  Baron  and  Feme,  and  Declara- 
tion, &c.  374,  375,  &c. 

,€rfotf* 

Trial  of  a  Baftard,  where  and  bow  i6, 23 

Where  ic  ftall  bd  by  the  Bifhop's  Certificate, 

and  where  in  Pais  43 

If  the  Iflue  be  whether  a  Feme  Sdle  or  Covert, 
'  where  to  be  tried  ibid. 

The  Iflue  riuttfc  aeeouple,   &c.  where  to  be 

tried  44,45 

The  Form  of  the  Bifbop's  Certificate  46 

Trial  in  Appeal,  364 

Death  of  Husband*  where  triable,  and  how  418 

la  Debt  for  Tithes  Baron  and  Feme  may  join 

3*0 
V- 


tihe    tJBLE. 

V.       . 

VErdift  on  Trefpafs  and  Affijult  by  Baron 
and  Feme  Pa^e  338,  &c* 

Verdift  in  Cafe  againft  Baton  and  Fetne      380 

Where  a  Feme  (hall  vouch  her  Husband    1 8p, 

208 
Writ  <k  Kratre  Infpkiendo.     Vide  Writ, 
U/*r  declared  on.  a  Fine  184,  185 


w 


W.       • 

J 

0 

1 

Ager  of  Law  by  Baron  and  Feme     391 

<  « 

©ttarrant^ 


Feme  Covert  by  Warranty  in  z  Viae  fur  ton$i£\ 
fit)  is  bound  in  an  A&on  of  Covenant   1 7% 

Where  a  Warranty  defcending  on  an  Infant,  or 
a  Feme  Covert,  (hall  be  a  Bar  01  not    207, 

ao8 

oaaffe*  vide  ®m&mu 

Husband  commits  Wafte,  if  this  (hall  bind 
the  Wife  382,  &c. 


Of 


L 


the  H ABLE. 

Of  Baron  and  Feme  joining  in  Adion  of  Wafte, 

Page  333 
Feme  Sole  commit*  Wafte,  and  then  marries, 

the  Writ  {ball  be,  the  Woman  while  Sole 

committed  the  Wafte  383 

^iusband  feifed  for  Life  of  the  Wife,  and  in  her 

Right  doth  Wafte,  and  after  the  Wife  dieth, 

no  A&ion  of  Wafte  lies  ag^inft  the  Husband 

in  the  Tenui?  ibid. 

mm. 

If  a  Will  be  countermanded  by  the  Intermar- 
riagfe  j i,  &c. 

Jointures  devifed  by  Will  164,  165 

How  and  in  what  Cafes  a  Feme  Covert  may 
make  a  Will  235,   236 

What  a  Woman  may  not  devife  without  the 
Confent  of  her  Husband  ibid. 

Of  Declaration  made  by  a  Feme  Covert  in  Na- 
ture of  a  Will  '  23d 

Cafes  of  the  Husband-s  being  bound  to  permit 
his  Wife  to  make  a  Will  ^  yj 

Devifes  to  the  Wife  by  the  Husband  and  others, 
and  the  Conftruction  of  fuch  Will  238 

Devife  by  Implication  :  ibid: 

If  the  Husband  may  devife  the  Term  made  to 
him  and  his  Wife  *3P 

Where  the  Husband  may  plead  as  a  Devife  to 
him  fole  ibid. 

<MKtneire0*  vide  e&foenec. 

A&ion  for  fcandalous  Words      $66,  367,  &c. 


¥he'Tj$  L  E: 


Wtit. 

\ 

r 

Writ  de  Ventre  lnfpiciendo ;  the  Form  of  the 
Petition  for  fuch  Wrk  Page  11,12 

Writ  de  Ventre  lnfpiciendo  in  Cafe  of  a  Widow, 
and  in  Cafe  of  a  Wife  14, 15 

De  raiionaUli  parte  bonorum         -47,  48,  145 

Quod  ei  Deforceat,  where  it  lies  191 

7%e  new  Cafes  added  in  this  Edition,  are 
chiefly  Chancery-Cafes  j  and  are  for  the  mofl  fart 
inferted  as  follows : 

Cap.  VIII.  p.  55,  &c. 

IX.  p.  6j,  73,  78,  81,  &c.  8d,  &c. 
XL  p.  iii,ii2,  120,121,^.147, 
&c. 

XII.  p.  159,  &c.  i66>  &c. 

XIII.  p.  176,  180,  i&$,&c.    . 

XX.  p.  253 

XXI.  p.  259,  &c. 
XXI L  p .  270,  271 

XXIII.  p.  274,  cfr.  289,  &< 

XXIV.  ^.  304,  (Src.  307 

*  XXVI.  />.  3*7>345>  347 

XXVIII.fr  400,  &c. 


c 


F   IN   I   S. 


BOOKS  Sold  by  T.  .WALLER, 
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